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Introduction: International Humanitarian Law and
Areas of Limited Statehood

Heike Krieger, Bjornstjern Baade and Linus Miihrel

IHL needs to cover increasingly diverse forms of armed conflict. While its
main structural features were conceived in the 19th and 20th century against
the background of a predominant narrative of war conducted on a battlefield
between armies and navies of sovereign States, the effectiveness of its legal
rules has been constantly challenged by recurring changes in the conduct of
warfare. During the last twenty-five years, the predominance of intra-State
conflicts and the militarisation of terrorism has led to a focus on
asymmetrical conflicts and NIACs. In recent years, challenges stem from
the increasingly blurred lines between armed conflicts and more subversive
forms of the use of force, as symbolised by the concept of ‘hybrid warfare’.
For maintaining its effectiveness, IHL needs to respond to changing social
realities and thus accommodate new phenomena. Accordingly, changing
conflict paradigms as well as the development of new technologies and
corresponding strategies have tested the adaptability of existing rules and
pushed for new rules, mostly laid down in treaty obligations.

However, since the adoption of the 1949 Geneva Conventions and the
1977 Additional Protocols, new treaties on the conduct of warfare have not
been concluded. Instead, the international community has accommodated
new phenomena through customary international law, interpretation and a
focus on compliance. In particular, international tribunals have developed
the rules of IHL in their jurisprudence and both the ICRC and the UN SC
have focused on the enforcement of and compliance with IHL. Despite
these efforts, including the establishment of the ICTY, the ICTR and the
ICC, there is a widespread perception of a crisis of IHL. Some observers
hold that its rules cannot sufficiently direct the behaviour of relevant
actors.! In order to counter the perception of such a trend the ICRC has

1 Cf ‘Report of the Secretary-General on the protection of civilians in armed
conflict” UN Doc S/2017/414 (10 May 2017) 3, 7 et seq; lan Clark et al, ‘Crisis
in the laws of war? Beyond compliance and effectiveness’ (2017) European
Journal of International Relations <http://journals.sagepub.com/doi/pdf/10.117

21
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changed its publicity strategy and aims to shed more light on successful
cases of compliance.? One may assume that this policy change reflects the
understanding that the effectiveness and the legitimacy of norms are
mutually reinforcing.> While emphasising that the rules of THL are still
effective might contribute to an increase in compliance, challenges to their
legitimacy also need to be addressed in order to further compliance.*

The interplay between effectiveness and legitimacy as an important
precondition for norm-compliance in IHL can be made explicit by focusing
on the challenges which stem from areas of limited statehood. The present
volume considers the impact such areas have on IHL and it inquires whether
IHL can be adapted to meet challenges emerging from them in a way that
is perceived as legitimate.

While the term ‘areas of limited statehood’ (A.) as such is only seldom
used in legal discourse, areas of limited statehood have had a discernable
impact on various developments that affect international law.’> Regarding
IHL, various challenges stem from the territorial State’s limited capabilities
and the need to compensate for them through other actors, in particular other
States, international organisations and NGOs. Armed non-State actors’
exercise of governance functions poses the most problems in this context
(B.). How has IHL responded to these challenges so far? Or has a lack of
responsiveness created legitimacy problems (C.)? These and other
questions were probed by the contributions to this volume (D.). As a whole,
the contributions reveal the dilemma that by trying to improve legitimacy
and effectiveness for some actors, the same might be reduced for others.

7/1354066117714528> accessed 13 December 2017 (hereafter Clark et al,
‘Crisis in the laws of war?”).

2 For further reading, see Juliane Garcia Ravel, ‘Changing the narrative on inter-
national humanitarian law’ (Humanitarian Law & Policy, 24 November 2017)
<http://blogs.icrc.org/law-and-policy/2017/11/24/changing-the-narrative-on-in-
ternational-humanitarian-law/> accessed 13 December 2017.

3 Heike Krieger ‘Governance by armed groups: Caught in the legitimacy trap?’ in
Cord Schmelzle and Eric Stollenwerk (eds), Virtuous or Vicious Circle?
Governance Effectiveness and Legitimacy in Areas of Limited Statehood,
Special Issue (under review).

4 Heike Krieger (ed), Inducing Compliance with International Humanitarian Law
(CUP 2015) (hereafter Krieger, Inducing Compliance).
5 For further reading, see Heike Krieger, ‘International Legal Order’ in Tanja

Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook of
Governance and Limited Statehood (OUP 2018, forthcoming) (hereafter
Krieger, ‘International Legal Order’).
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International Humanitarian Law and Areas of Limited Statehood

A. Areas of Limited Statehood®

Areas of limited statehood constitute those parts of a State in which the
government lacks the capability to implement and enforce rules and
decisions or in which they do not command a legitimate monopoly over the
means of violence.” The term does not imply the extinction of a State (as a
whole or in a certain area). The area still de jure belongs to the State, but its
internal sovereignty there is de facto tenuous.

The term ‘areas of limited statehood’ describes an empirical phenomenon
which has to be distinguished from normative concepts such as ‘unwilling
and unable’ or ‘failed” States.® These concepts are closely related to the
phenomenon of securitisation and may thus be understood as tools of States
of the Global North to push their specific interests in law-making processes,
for instance in relation to re-interpretations of the right to self-defence. In
contrast, the term ‘areas of limited statehood’ neither implies a normative
judgment that a State has failed nor suggests that State failure would be the
definite result of a process.” It is meant as a neutral analytical tool that
avoids negative connotations and opens the door for an analysis from
different perspectives. These can include the questions whether and to what
extent the limitedness of statehood is compensated by other actors, what
kind of governance they may perform, and how effective those governance
functions are.!” The term is also broader in the sense that only certain policy

6 This part draws from Krieger, ‘International Legal Order’ (n 5).

7 Tanja Borzel, Thomas Risse and Anke Draude, ‘Governance in Areas of Limited
Statehood: Conceptual Clarifications and Major Contributions of the Handbook’
in Tanja Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook
of Governance and Limited Statehood (OUP 2018, forthcoming) (hereafter
Borzel, Risse and Draude, ‘Governance in Areas of limited Statehood”).

8 Ibid.

9 Note that also e.g. Gorlitzer Park in Berlin Kreuzberg can be qualified as an area
of limited Statehood, see Borzel, Risse and Draude, ‘Governance in Areas of
limited Statehood’.

10 Cf Klaus Schlichte, ‘A Historical Sociological Perspective on Statehood’ in
Tanja Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook of
Governance and Limited Statehood (OUP 2018, forthcoming); Andrew Brandel
and Shalini Randeria, ‘Anthropological Perspectives on the Limits of the State’
in Tanja Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook
of Governance and Limited Statehood (OUP 2018, forthcoming).
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Introduction

areas or parts of one or more States might be affected.!' Another advantage
is that the limitedness of statehood is empirically measurable according to
certain factors, including administrative capacity and monopoly of force.!?
While the term ‘areas of limited statehood’, which was conceived by
political scientists in the Collaborative Research Centre 700 ‘Governance
in areas of limited Statehood’, has so far only seldom been used in legal
discourse, it is by now gradually adopted because of its more neutral
connotations.'?

B. Legal Issues when other Actors Step in

Areas of limited statehood generally are not simply ungoverned.'* Other
actors regularly step in to perform government functions: other States,
international organisations and non-State actors, including non-State armed
groups and NGOs, have the potential to, and do, exercise effective and long-
term regulatory power in such areas.! This has raised questions concerning
the international legal obligations of non-State actors, international
organisations and of States acting extraterritorially. The relevance of non-
State practice and the possibility of a change in the structure of the law-
making process that weakens or even undermines the primacy of State
consent as the traditional foundation of positive international law-making,
in order to improve the law’s legitimacy towards non-State actors, has also
become a contentious issue.

11 Thomas Risse and Ursula Lehmkuhl, ‘Governance in Areas of Limited
Statehood — New Modes of Governance?’, Research Program of the
Collaborative Research Center (SFB) 700 (Berlin 2006) 9.

12 Eric Stollenwerk, ‘Measuring Governance and Limited Statehood’ in Tanja

Borzel, Thomas Risse and Anke Draude (eds), The Oxford Handbook of
Governance and Limited Statehood (OUP 2018, forthcoming).

13 See e.g. Leuven Centre for Global Governance Studies of KU Leuven, in
particular the research projects on ‘human rights, democracy and rule of law’,
‘peace and security’, and ‘non-state actors’ <https://ghum.kuleuven.be/ggs>
accessed 13 December 2017.

14 This part draws from Krieger, ‘International Legal Order’ (n 5).

15 Cf various chapters in in Tanja Borzel, Thomas Risse and Anke Draude (eds),
The Oxford Handbook of Governance and Limited Statehood (OUP 2018, forth-
coming), e.g. Markus Lederer, ‘External State Actors’; Benedetta Berti, ‘Violent
and Criminal Non-State Actors’; Marianne Beisheim, Annekathrin Ellersiek,
and Jasmin Lorch, ‘INGOs and Multi-Stakeholder Partnerships’.
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I. Other States and International Organisations

With third States and international organisations, difficulties arise in the
classification of armed conflicts and the determination of the applicable
human rights standards. These uncertainties endanger these actors’
compliance and, more generally, the relevance of the law to the situation on
the ground in areas of limited statehood, and thus its effectiveness

1) Fluidity of armed conflicts

The interventions of third States in internal armed conflicts in areas of
limited statehood triggered a debate concerning the classification of those
armed conflicts, which directly relates to IHL’s effectiveness in these
conflicts. Since the law of IAC provides a framework of detailed treaty rules
as well as widely accepted customary law rules, it is prima facie better
suited to effectively govern the conduct of States. In contrast, the law of
NIAC only consists of a few treaty rules and the customary law status of
several rules is contested. Intervening States will have fewer legal standards
to guide their conduct if the conflict is classified as non-international. Thus,
IHL becomes potentially less effective due to a lack of legal certainty which
regime applies.

The debate around these so-called ‘internationalised’ NIACs focuses on
two issues. On the one hand, it concerns the relation between the intervening
State and the territorial State. On the other hand, it deals with the relation
between the intervening State and the non-State armed group(s).

In cases in which the territorial State consented to the use of force of
another State against a non-State armed group in its own territory, it is
widely agreed that there exists a NIAC between the extraterritorially acting
State and the non-State armed group. Thus, only the law of NIAC is
applicable to this situation. In case of a lack of consent by the territorial
State, however, it is highly controversial whether in addition to the NIAC
between the intervening State and the non-State armed group(s) there exists
a parallel IAC between the territorial State and the intervening State. In this
case then also the law of IAC would apply between the territorial State and
the extraterritorially acting State, i.e. the conduct of the extraterritorially
acting State could underlie the law of IAC, too. This debate gained much
attention after the US-led coalition and Turkey inter alia started to carry out
air-strikes against ISIS and other Islamic terrorist groups in Syria and to
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support other non-State armed groups fighting ISIS in the absence of Syria’s
consent.'®

While some emphasise that the extraterritorial use of force affects the
local population and the territorial State’s infrastructure to argue for the
existence of a parallel IAC,!” others mention the lack of practicality of the
application of the rules of IAC.'3

In addition, the debate concerning the extent of control that a State must
have over a non-State armed group to render a NIAC between the non-State
armed group and the territorial State into an IAC between the intervening
State and the territorial State is still ongoing with no end in sight.!” Whereas
the ICJ upholds its more restrictive effective control test,?® the ICTY
follows its broader overall control test.?!

16 See the various blog-posts on this issue eg Adil Ahmad Haque, ‘The United
States is at War with Syria (according to the ICRC’s New Geneva Convention
Commentary)’ (EJIL Talk!, 8 April 2016) <https://www.ejiltalk.org/the-united-
states-is-at-war-with-syria-according-to-the-icrcs-new-geneva-convention-
commentary/> accessed 17 November 2017; Ryan Goodman, ‘Is the United
States Already in an “International Armed Conflict” with Syria?’ (Just Security,
11 October 2016) <https://www.justsecurity.org/33477/united-states-interna-
tional-armed-conflict-syria/> accessed 17 November 2017; Ryan Goodman,
‘International Armed Conflict in Syria and the (Lack of) Official Immunity for
War Crimes’ (Just Security, 18 October 2016) <https://www.justsecu-
rity.org/33670/international-armed-conflict-syria-lack-of-official-immunity-
war-crimes/> accessed 17 November 2017.

17 Tristan Ferraro and Lindsey Cameron, ‘Article 2: Application of the
Convention’ in ICRC (ed), Commentary on the First Geneva Convention:
Convention (I) for the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field (2nd edn, CUP 2016) paras 257 et seq (hereafter
Ferraro and Cameron, ‘Article 2°).

18 For further reading, see Terry D. Gill, ‘Classifying the Conflict in Syria’ (2016)
92 ILS 353; Claus Krel, ‘Some Reflections on the International Legal
Framework Governing Transnational Armed Conflicts’ (2010) 15 JCSL 245,

255 et seq.
19 Ferraro and Cameron, ‘Article 2’ (n 17) paras 265 et seq.
20 Application of the Convention on the Prevention and Punishment of Genocide

(Bosnia and Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ Rep
43, paras 392-393; Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v United States of America) (Judgment) [1986] ICJ Rep 14, para
115.

21 Prosecutor v Tadic (Judgment) IT-94-1-A (15 July 1999) paras 120 et seq.
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2) Human rights in areas of limited statehood

The lack of legal certainty surrounding the question if and to what extent
IHRL applies to State and non-State actors is exacerbated by all actors’
potential incapacity to fully comply with their legal obligations. In areas of
limited statehood, the States concerned are often incapable to protect
(certain) human rights, in particular in unstable security situations. If other
States, international organisations or non-State actors step in and take over
government functions, the question arises by which (international) legal
obligations other than IHL they are bound, and how those obligations
interplay with IHL obligations. In that manner, legal uncertainty and factual
obstacles to compliance challenge the legitimacy, and in turn the effectivity,
of international law in areas of limited statehood.

In the last 15 years, extensive debates on the extraterritorial application
of intervening States’ human rights obligations have been held.?* Starting
with the Bankovic decision,”® the ECtHR has, in a long line of
jurisprudence, developed criteria to establish the extraterritorial application
of the ECHR.2* The approach basically still focuses on the question of how
to define the degree of control which a State must exercise abroad so as to
justify the application of the international or regional human rights
obligations it has contracted.?> While the extraterritorial application of
human rights may in principle arise for all State activities in an

22 UN HRC, ‘Concluding observations on the fourth periodic report of the United
States of America’ (23 April 2014) UN Doc CCPR/C/USA/CO/4; Marco
Milanovic, ‘Harold Koh’s Legal Opinions on the US Position on the
Extraterritorial Application of Human Rights Treaties’ (EJIL: Talk, 7 March
2014) referring to Harold H. Koh, US Department of State, ‘Memorandum
Opinion on the Geographic Scope of the International Covenant on Civil and
Political Rights’ (19 October 2010) <https://www.justsecurity.org/wp-
content/up-loads/2014/03/state-department-iccpr-memo.pdf>  accessed 19
October 2017.

23 Bankovic and others v Belgium and others [GC], App no 52207/99, 12
December 2001, paras 54 et seq.

24 See in particular, summarizing the case law, Al-Skeini and others v the United
Kingdom [GC], App no 55721/07, 7 July 2011, paras 130-142 (hereafter: A/-
Skeini). For further reading see Marco Milanovic, Extraterritorial Application
of Human Rights Treaties (OUP 2011).

25 Al-Skeini; see also: Christoph Grabenwarter, European Convention on Human
Rights (Beck et al 2014), Article 1, paras 13-17; Heike Krieger, ‘Die
Verantwortlichkeit Deutschlands nach der EMRK fiir seine Streitkréfte im
Auslandseinsatz’ (2002) 62 ZadRV 669.
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interconnected and globalised world, most decisions concerned military
missions in areas of limited statehood, either in a state of armed conflict,
situations of occupation, or other activities involving the deployment of
military forces, such as in counter-piracy operations.?

This extension of human rights treaties has forced States to adapt their
extraterritorial conduct to human rights standards. Furthermore, it has raised
questions concerning the relationship of IHRL to other law regimes, in
particular IHL,?” and even the very foundations of international law.?® The
discussions on the legality of detention in NIACs?’ or the legality of targeted
killings*® including drone strikes®! demonstrate the depth of these questions.

26 Eg Loizidou v Turkey, App no 15318/89, 23 March 1995; Markovic and others
v Italy, App no 1298/03, 14 December 2006; Medvedyev and Others v France,
App no 3394/03, 29 March 2010; A/-Skeini and Others v the United Kingdom,
App no 55721/07, 7 July 2011; Pisari v the Republic of Moldova and Russia,
App no 42139/12, 21 April 2015.

27 Heike Krieger, ‘A Conflict of Norms: The Relationship between Humanitarian
Law and Human Rights Law in the ICRC Customary Law Study’ (2006) Journal
of Conflict and Security Law 265, reprinted in: Robert Cryer and Christian
Henderson (eds), Law on the Use of Force and Armed Conflict, Cheltenham,
vol. III (Edward Elgar Publishing 2007).

28 Katja Schoberl and Linus Miihrel, ‘Sunken Vessel or Blooming Flower? Lotus,
Permissions and Restrictions within International Humanitarian Law’ in this
volume 59 (hereafter Schoberl and Miihrel, ‘Sunken Vessel or Blooming
Flower?”); Manuel Brunner, ‘Security Detention by the Armed Forces of a State
in Situations of Non-International Armed Conflict: The Search for a Legal
Basis’ in this volume 89 (hereafter Brunner, ‘Security Detention by the Armed
Forces of a State in Situations of NIAC’).

29 Ibid; Vincent Widdig, ‘Detention by Organised Armed Groups in Non-
International Armed Conflicts: the Role of Non-State Actors in a State Centred
International Legal System’ in this volume 124 (hereafter Widdig, ‘Detention
by Organised Armed Groups in Non-International Armed Conflicts’); Pia Hesse,
‘Comment: neither Sunken Vessel nor Blooming Flower! The Lotus Principle
and International Humanitarian Law’ in this volume 80 (hereafter Hesse,
‘Neither Sunken Vessel nor Blooming Flower!’); Anton O. Petrov, ‘Comment:
Detention in Non-International Armed Conflict by States — Just a Matter of
Perspective on Areas of Limited Statehood?’ in this volume 118 (hereafter
Petrov, ‘Detention in Non-International Armed Conflict by States’).

30 Luise Doswald-Beck, ‘The right to life in armed conflict: does international
humanitarian law provide all the answers?’ (2006) 88 IRRC 881.

31 Christof Heyns, Dapo Akande, Lawrence Hill-Cawthorne and Thompson
Chengeta, ‘The International Law Framework Regulating the Use of Armed
Drones’ (2016) 65 ICLQ 791.
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More profoundly, while the extraterritorial application of human rights
may contribute to the effectiveness of IHRL, it also calls into question the
legitimacy of human rights law and its judicial institutions. The
extraterritorial application of human rights challenges the whole concept
that human rights are primarily meant to regulate the relationship between
a State and the persons on its territory. As governance becomes
disconnected from the territorially based political community, so do human
rights. This, in turn, casts doubt on how regional human rights law can be
transferred to certain situations, particularly armed conflicts, in which the
State exercises governance in the territory of another State. As a result,
human rights obligations need to be applied very flexibly to a very specific
context, and the basic indeterminacy of human rights law is exacerbated.*
Moreover, it is argued that the disconnect of human rights from the
territorial political sovereign, and therefore from a specific national political
discourse, does not improve the situation in areas of limited statehood.?* In
fact, the extraterritorial application of human rights in areas of limited
statehood may affect the societies in which the (human rights) courts are
based to a much greater extent than the people subject to an extraterritorial
exercise of jurisdiction.

II. Armed Non-State Actors

Regarding non-State actors taking over government functions in areas of
limited statehood, the questions arise under which conditions these actors
are bound by international legal obligations and whether these obligations
may effectively govern non-State actors’ conduct. Up until now,
international law has addressed these issues mainly in the context of
obligations of armed groups in NIACs under IHL in general.’* But, in its

32 Nehal Bhuta, ‘The Frontiers of Extraterritoriality — Human Rights Law as Global
Law’ in Nehal Bhuta (ed), The Frontiers of Human Rights (OUP 2016) 17.

33 Ibid, 17 et seq.

34 For discussions on obligations under IHRL, see Andrew Clapham, Human
Rights Obligations of Non-State Actors (OUP 2010); Sandesh Sivakumaran, The
Law of Non-international Armed Conflict (OUP 2012) (hereafter Sivakumaran,
The Law of NIAC); Sassoli and Shany, ‘Should the Obligations of States and
Armed Groups under International Humanitarian Law Really Be Equal?’ (2012)
93 IRRC 425; Daragh Murray, Human Rights Obligations of Non-state Armed
Groups (Hart Publishing 2016).
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purpose to establish and effectively enforce binding rules that strike an
appropriate balance between military necessity and humanity, IHL is even
more directly challenged in areas of limited statechood. The example of the
terrorist organisation ISIS has given renewed emphasis to the fact that
armed non-State actors exist which totally reject international legal
obligations.®

However, not only the rejection of international legal obligations, total
or in part, i.e. deliberate non-compliance, challenges IHL in areas of limited
statehood.>® The limited capability of some non-State armed groups to
comply with certain IHL rules casts doubt on the ‘governance’-function of
IHL in such areas and may thwart the humanitarian purpose of IHL.3” For
example, non-State armed groups might not be able to detain enemy fighters
either on a factual level or legally, as well as in a manner that meets basic
rule-of-law requirements.® As a consequence, the non-State armed group
might be left with no option but to either release or to kill the enemy fighter.
Since the release of a fighter would contradict the military advantage of the
armed group and is therefore unrealistic, the killing of the fighter, while
constituting a war crime (cf Art. 8 (2) (e) (x) Rome Statute), might seem to
be an option for the group.’® This example of detention in NIACs
demonstrates that IHL’s failure to address a phenomenon that is de facto
part of areas of limited statehood may lead to non-compliance even if non-
compliance is repressively sanctioned.

35 Annyssa Bellal, ‘Beyond the Pale? Engaging the Islamic State on International
Humanitarian Law’ (2015) YbIHL 18, 123.

36 For further reading, see Reed M. Wood, ‘Understanding strategic motives for
violence against civilians during civil conflict’ in Krieger, /nducing Compliance
(n 4) 13; Zachariah Mampilly, ‘Insurgent governance in the Democratic
Republic of the Congo’ in Krieger, Inducing Compliance (n 4) 44.

37 For a different perspective, see e.g. Jan Willms, ‘Courts of armed groups — a tool
for inducing higher compliance with international humanitarian law?’ in
Krieger, Inducing Compliance (n 4) 149.

38 Widdig, ‘Detention by Organised Armed Groups in Non-International Armed
Conflicts” (n 29); Marco Sassoli, ‘The Convergence of the International
Humanitarian Law of Non-International and International Armed Conflicts -
The Dark Side of a Good Idea’ in Giovanni Biaggini, Oliver Diggelmann and
Christine Kaufmann (eds), Polis und Kosmopolis - Festschrift fiir Daniel Thiirer
(Dike/Nomos 2015) 679, 682 et seq (hereafter Sassoli, ‘The Dark Side of a Good
Idea’).

39 Sassoli, ‘The Dark Side of a Good Idea’ (n 38) 683 et seq.

30



https://doi.org/10.5771/9783845289557
https://www.nomos-elibrary.de/agb

International Humanitarian Law and Areas of Limited Statehood

The increase in NIACs after 1990 has caused numerous legal debates on
how to best deal with armed groups and make IHL more effective.
Continuing efforts exist to fill legal gaps in the applicable law of NIAC, e.g.
the Customary International Humanitarian Law Study of the ICRC,* other
expert studies and the work of the NGO Geneva Call, which convinces non-
state armed groups to sign so-called Deeds of Commitment, aiming to
enhance substantive standards in NIACs.*!' These efforts have raised
questions on whether and to what extent this approach by NGOs on the one
side, and the practice of non-State armed groups on the other side should be
included in the law-making processes.

While some aspects of these questions are still controversially debated
(e.g. the relevance of agreements between the parties to a NIAC under
CA 3 (3),* other attempts, such as the inclusion of the practice of non-State
actors — inter alia in areas of limited statechood — in the formation of
customary law, have been entirely rejected by States and forums
representing a State-centric positivist approach.*® States have become aware
of a looming shift in power to non-State actors and are now seeking to
minimise these actors’ influence in international law-making and
development. Reactions of that kind can, for example, be observed in
international conferences where States emphasise that the respective
process is ‘State-driven’.** The ILC in its recent works on the Identification

40 Jean-Marie Henckaerts and Luise Doswald-Beck, Customary International
Humanitarian Law (CUP 2005) (hereafter Henckaerts and Doswald-Beck,
Customary IHL

41 For further reading, see Sivakumaran, The Law of NIAC (n 34); Sandesh
Sivakumaran, ‘Implementing humanitarian norms through non-State armed
groups’ in Krieger, Inducing Compliance (n 4) 125; Heike Krieger, ‘Conclusion:
where States fail, non-State actors rise? Inducing compliance with international
humanitarian law in areas of limited statehood’ in Krieger, Inducing Compliance
(n4) 504.

42 Lars Miiller, ‘Comment: Detention by Armed Groups’ in this volume 163
(hereafter Miiller, ‘Detention by Armed Groups’).

43 See eg the reaction to the methodology underlying the Customary International
Humanitarian Law Study of the ICRC (n 40) XLI by the US government, John
B. Bellinger and William J. Haynes, ‘A US government response to the Interna-
tional Committee of the Red Cross study Customary International
Humanitarian Law’ (2007) 89 IRRC 443, 444 et seq.

44 Eg Resolution 2 of the 32nd International Conference of the Red Cross and Red
Crescent (2016) 97 IRRC 1393 stating ‘1. ... recalls the guiding principles of
the consultation process: the State-driven and consensus-based character of the
process and the need for the consultations to be based on applicable principles
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of Customary International Law or Subsequent Agreements and Subsequent
Practice also rejects the relevance of non-State actors’ conduct in law-
making and development.*’

The maintenance of the State consent-based law paradigm may go at the
expense of legitimacy of and consequently also compliance with IHL and
international law in general by non-State armed groups. On the other hand,
the dangers of giving non-State armed groups a role in the law-making
process should not be underestimated either. Many of these groups have a
proven track record of gross violations of the laws of war, and their
preferences for the development of IHL might not emphasise the protection
of the individual nor respect for the rule of law at all. Non-State actors might
also overemphasise their limited capabilities to comply with IHL.

Examining the question of the inclusion/exclusion of non-State actors
from a more abstract angle, an opening of the law-making process towards
non-State actors as well as a denial of participation may challenge
international law fundamentally. Both approaches may question the
simplicity, precision, universality and impartiality of international law.
While the exclusion of non-State actors ignores reality, an inclusion of non-
State actors may lead to a stand-still of the law-making process due to the
difficulties of determining and identifying e.g. the relevant actors and their
practice. Both approaches may challenge the legitimacy and the governance
function of international law in general and IHL in particular.*

This volume, inter alia, further discusses the efforts to include non-State
actors in the law-making process for specific topics and elaborates on
further approaches that seek to accommodate non-State armed groups in the

of international law ... 2. recommends the continuation of an inclusive, State-
driven intergovernmental process based on the principle of consensus after the
32nd International Conference ... .

45 ILC, ‘Second report on identification of customary international law by Special
Rapporteur Michael Wood’ (22 May 2014) UN Doc 1/CN.4/672, para 45; ILC,
‘Third report on identification of customary international law by Special
Rapporteur Michael Wood’ (27 March 2015) UN Doc A/CN.4/682, para 79;
ILC, ‘Subsequent agreements and subsequent practice in relation to the interpre-
tation of treaties: Text of the draft conclusions provisionally adopted by the
Drafting Committee on first reading’ (6 June 2016) UN Doc A/CN.4/L.874,
Draft conclusion 5(2); ILC, ‘Report on the work of the sixty-eighth session
(2016)’ UN Doc A/71/10, Chapter VI, 233, paras 9 et seq.

46 For further reading, see eg Joost Pauwelyn, ‘Is it International Law Or Not, And
Does It Even Matter?” in Joost Pauwelyn, Ramses Wessel and Jan Wouters
(eds), Informal International Lawmaking (OUP 2012) 125.

32



https://doi.org/10.5771/9783845289557
https://www.nomos-elibrary.de/agb

International Humanitarian Law and Areas of Limited Statehood

international legal system, in order to improve the law’s legitimacy and
effectiveness.

C. International Humanitarian Law’s Lack of Responsiveness

Ignoring changes that exist on an empirical level could also be an option for
IHL. While this may preserve the integrity of the law, it would probably
lead to negative consequences for its legitimacy, effectiveness, and thus the
functioning of the international legal system as a whole in areas of limited
statehood.’

In THL, empirical phenomena have traditionally been ignored when
attempts to regulate NIACs were made. The drafting history of CA 3% and
AP IL* as well as the brevity of and the high threshold for AP II to apply,>
demonstrate the general unwillingness of States to regulate internal armed
conflicts by international law. Attempts by the ICRC to attach some legal
importance to these conflicts prior to the 1949 Geneva Conventions were
entirely rejected.’!

A more recent example is the outcome of the 32" International
Conference of the Red Cross and Red Crescent Movement with regard to
the ICRC proposals on the strengthening of compliance with ITHL and the

47 Heike Krieger and Georg Nolte, ‘The International Rule of Law — Rise or
Decline? Points of Departure’ (2016) 1 KFG Working Paper, 15 et seq
<http://www.kfg-intlaw.de/PDF-ftp-Ordner/KFG%20Working%?20Pa-
per%20No0.%201.pdf> accessed 16 October 2017.

48 For further reading, see Jean S. Pictet (ed), The Geneva Conventions of 12
August 1949: Commentary, vol. I (ICRC 1952), 38 et seq (hereafter Pictet,
Commentary); David A. Elder, ‘The Historical Background of Common Article
3 of The Geneva Convention of 1949’ (1979) 11 Case W. R. JIL 37.

49 Michael Bothe, Karl J. Partsch and Waldemar A. Solf, New Rules for Victims of
Armed Conflicts: Commentary on the Two 1977 Protocols Additional to the
Geneva Conventions of 1949 (2nd edn, Martinus Nijhoff Publishers 2013) 693
et seq; David P. Forsythe, ‘Legal Management of Internal War: The 1977
Protocol on Non-International Armed Conflicts’ (1978) 72 AJIL 273.

50 CfArt. 1 APIL

51 Pictet, Commentary (n 43) 39-41.

52 ICRC, ‘No agreement by States on mechanism to strengthen compliance with
rules of war’ (10 December 2015) <https://www.icrc.org/en/document/no-
agreement-states-mechanism-strengthen-compliance-rules-war> accessed 16
October 2017; Resolution 2 of the 32nd International Conference of the Red
Cross and Red Crescent (2016) 97 IRRC 1393.
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dealing with detentions in NIACs.* It exemplifies that the international
community finds it difficult to agree on how to effectively address these
new phenomena. The already softened ICRC proposals, elaborated
previously in years of expert meetings under the participation of States,
were rejected and the process was adjourned. Academic proposals to
incentivise armed non-State actors to comply with IHL by granting them
combatant immunity or amnesties have likewise not attracted much
support.>*

On the other hand, Art. 17 (1) (a) ICC-Statute,> can be understood as a
response to the challenges of investigating and prosecuting genocide, war
crimes and crimes against humanity committed in areas of limited
statechood. According to this article, a case before the ICC is admissible if
the State having jurisdiction over it is ‘unwilling or unable genuinely to
carry out the investigation or prosecution’.

In sum, areas of limited statehood create a dilemma for the legitimacy
and effectiveness of IHL. They pose difficulties for the application and
implementation of IHL on many different levels. But while taking into
account the factual particularities of these areas might render the law more
legitimate and thus effective for some actors, it might simultaneously
imperil its legitimacy for others. Accommodating non-State actors in the
law-making process might improve the law’s legitimacy for them, but it
would simultaneously jeopardise its legitimacy among States. Considering
actors’ capabilities in the application of rules might improve compliance in
the short run, but might also water down legal stadards for all actors and
make the law generally less legitimate.

53 Resolution 1 of the 32nd International Conference of the Red Cross and Red
Crescent (2016) 97 IRRC 1390.

54 See eg the rejection by the Diplomatic Conference of the proposals made by the
ICRC regarding restrictions of the prosecution of those who participated in
NIACs in Art. 10 of Draft Protocol II, Draft Additional Protocols to the Geneva
Conventions of August 12, 1949, ICRC (June 1973). For a further reading, see
Ives Sandoz et al (eds), Commentary on the Additional Protocols of 8 June 1977
to the Geneva Conventions of 12 August 1949 (ICRC 1987) 4397; Jann K.
Kleftner, ‘From “Belligerents” to “Fighters” and Civilians Directly Participating
in Hostilities’ (2007) 54 Netherlands International Law Review 315, 322 et seq;
Marco Sassoli, ‘Taking Armed Groups Seriously: Ways to Improve their
Compliance with International Humanitarian Law’ (2010) 1 Journal of
International Humanitarian Legal Studies 5.

55 2187 UNTS 3.
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In how far can and should the law draw consequences from the
challenges posed by areas of limited statehood, in order to remain relevant
to the situation on the ground? At what point is it necessary to draw a line
that sets standards which may remain counterfactual in the foreseeable
future? Whether adaptations are necessary — and can be brought about
lawfully without actually endangering IHL’s overall legitimacy and
effectiveness —° is explored from various perspectives in the contributions
to this volume.

D. About this Volume

This volume further examines the implications of areas of limited statehood
for IHL and inquires whether and to what extent the existing norms of IHL
are capable of regulating today’s armed conflicts in such areas. Can the law
be interpreted in a way that is perceived by relevant actors to be legitimate,
hence inspiring compliance,’’ and in how far does the law needs to adapt?

To appropriately answer these fundamental questions, the first chapter of
this volume deals with the fundamentals of IHL, and examines its history
and nature to lay the groundwork for the further debate. Against this
theoretical background, the following two chapters focus on concrete and
pressing challenges for IHL in areas of limited statehood, namely the legal
basis for detention by States as well as non-State actors, and the protection
of foreign investment.

Different from Grewe’s political history (Ereignisgeschichte), which
divides international law into different epochs, each ending with a peace
treaty,’® Raphael Schdifer argues that it is worthwhile to apply a different
approach to the history of international law. Instead of focusing on the
development of international law in its entirety, he examines the connecting
(i.e. comparable) elements throughout the centuries, beyond any alleged
epochal boundaries. International law is simply too old for the assumption
that a problem is completely new and was never seen before. From this
history-of-ideas approach, Raphael Schifer analyses the history of IHL,

56 For a further reading on the interplay of effectiveness, legitimacy and
compliance in IHL, see Clark et al, ‘Crisis in the laws of war?” (n 1).

57 For a further reading on compliance with IHL, see the various perspectives in
Krieger, Inducing Compliance (n 4).

58 Wilhelm G. Grewe, Epochen der Vilkerrechtsgeschichte (Nomos 1984).
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particularly how non-State actors were (legally) treated in the past and how
today’s discourse can be informed by previous ones.>

Whereas in current debates on the legal basis for detention in NIACs it
is commonly argued that legal orders cannot be treated in isolation and that
the focus must be laid on the interplay between the different branches of
international law as well as domestic law, Katja Schéberl and Linus Miihrel
reason that analysing the relationship between legal regimes should not
occur at the expense of studying each field on its own terms. After all,
resolving potential conflicts between different legal regimes primarily
depends on their respective contents. Therefore, Katja Schéberl and Linus
Miihrel inquire whether the norms of IHL were designed to be permissive
or restrictive and how this understanding evolved over time. They discuss
the relevance of the Lotus-principle for modern-day IHL and expose the
influence general public international law’s conception of ‘implied’
authority may have on IHL in case an explicit legal basis is missing.®

Pia Hesse, in her comment, enriches the theoretical discussion by
broadening the perspective to the creation and development of norms in
international law. Pia Hesse critically reviews the Lotus-case of the
Permanent Court of International Justice and today’s predominant reading
of the decision, i.e. the Lotus-principle.5!

The controversial debate on the legal basis for detention in NIACs gained
ever more pace after States increasingly engaged in extraterritorial military
action in areas of limited statehood and with the development of the
extraterritorial application of human rights by the ECtHR.

Manuel Brunner takes up this debate and, in a first step, along with the
recent Serdar Mohammed v Ministry of Defense case series before British
courts,® scrutinises the different law regimes applicable in areas of limited
statechoods regarding restrictions and potential legal bases for security
detentions by States’ armed forces. He not only examines IHL and IHRL,
but also domestic legal frameworks in States with longstanding NIACs, like
Sri Lanka and Nepal, and discusses the interplay between these regimes.

59 Raphael Schéfer, ‘A History of Division(s): A Critical Assessment of the Law
of Non-International Armed Conflict’ in this volume 43.

60 Schoberl and Miihrel, ‘Sunken Vessel or Blooming Flower?’ (n 28).

61 Hesse, ‘Neither Sunken Vessel nor Blooming Flower’ (n 29).

62 Serdar Mohammed v Ministry of Defence [2014] EWHC 1369 (QB); [2014] CN
1019; Serdar Mohammed v Ministry of Defence [2015] EWCA Civ 843; [2015]
WLR (D) 354 [30]; and Serdar Mohammed v Ministry of Defence [2017] UKSC
2.
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Manuel Brunner completes his analysis by pointing out the potential and
weaknesses of each regime and asks whether and to what extent Security
Council resolutions or Rules of Engagement could provide authorisations
for security detentions by States’ armed forces.**

In his comment, Anton O. Petrov supplements Manuel Brunner’s
analysis of the relationship of the different legal regimes on a meta-level.
He traces the historical development of human rights law and IHL and, thus,
sheds light on the clash of the underlying values of the different regimes.
Anton O. Petrov illustrates the problem of legal uncertainty in areas of
limited statehood with a view to the question which nation’s life must be
threatened to allow for a derogation under the derogation clauses of human
rights treaties.®

Since non-State armed groups are major actors in areas of limited
statehood, but their activities are only cursorily covered by IHL, Vincent
Widdig reviews how and to what extent non-State armed groups might be
bound de lege lata to IHL and human rights within the context of detention
in order to gain some legal clarity. Subsequently, he addresses the questions
of whether the existing regime of IHL is (still) capable of regulating non-
State armed groups conduct, whether there can be a discussion outside of
CA 3 GC and AP II, and how non-State armed groups’ conduct may affect
treaty or customary IHL. Finally, Vincent Widdig argues that, when talking
about applicable international law, the role of domestic law within the
debate over the conduct of non-State armed groups should not be forgotten.
The application of domestic law in the respective State in which the conflict
occurs might already be a sufficient tool to legally bind non-State armed
groups to a certain legal standard.®

In his comment to Vincent Widdig’s analysis, Lars Miiller examines
agreements made between the parties to a NIAC and what they provide, for
example for detention. He argues that IHL effectively accepts attempts by
non-State armed groups within areas of limited statehood to adjust the
existing rules to the specific conflict and to expand the protection provided
by these rules and, thus, already allows non-State armed groups to influence
the law as it applies to their specific context. Moreover, Lars Miiller
highlights the benefits of such agreements for areas of limited statehood, as

63 Brunner, ‘Security Detention by the Armed Forces of a State in Situations of
NIAC’ (n 28).

64 Petrov, ‘Detention in Non-International Armed Conflict by States’ (n 29)

65 Widdig, ‘Detention by Organised Armed Groups’ (n 29).

37



https://doi.org/10.5771/9783845289557
https://www.nomos-elibrary.de/agb

Introduction

they can raise awareness for IHL, allow to translate the law into the specific
context and provide a higher degree of legitimacy.5¢

The protection of foreign investments in areas of limited statehood has
still not gained much attention within the international academic legal
discourse, although it challenges the application and interaction of the
pertinent fields of law and has caused the initiation of several legal
procedures. Especially the growing number of pending arbitrations against
States for compensation for losses sustained by foreign investors in armed
conflicts in areas of limited statechood demonstrates the need to readdress
the question of which legal regimes apply to protect foreign investments in
such situations and to what extent they might coincide.

To adequately respond to these questions, Ira Ryk-Lakhman Aharonovich
clarifies the prerequisites for the classification of commercial objects under
both IIL and, based on the principle of distinction in Art. 48 AP I, IHL,
which differentiates between protected civilian objects and permissible
military targets. She further elaborates on under which conditions foreign
investments may be classified as dual-use targets and revenue-generating
targets. Finally, /ra Ryk-Lakhman Aharonovich examines the consequences
of the classification of foreign investments as civilian objects under IHL
and points out specific norm conflicts between IHL and IIL to be further
dealt with.

With regard to the protection of foreign investment, Charlotte Liilf
demonstrates that challenges for IHL in areas of limited statehood occur not
only in situations of NIACs, but also in IACs and in times of occupation,
i.e. a situation in which the sovereign State has lost control over its own
territory and hence can no longer guarantee treaty performance and perform
protective functions. She hypothesises that, although IHL governs conduct
during times of occupation, investment law provides more specialised
norms for the matter at hand. Based on contemporary examples of
occupation, such as in Ukraine or Iraq, Charlotte Liilf analyses the
protection of foreign investment during times of occupation under IHL
before turning to the specific regime of bilateral investment treaties, their

66 Miiller, ‘Detention by Armed Groups’ (n 42).
67 Ira Ryk-Lakhman Aharonovich, ‘Foreign Investments as Non-Human Targets’
in this volume 171.
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applicability during armed conflict and their interaction with the law of
occupation.®®

This volume provides some observations of and ideas for the formation
and development of IHL in response to the challenges of areas of limited
statehood. It shows possible ways to react to an empirical phenomenon,
which probably was not considered during the genesis of most of the today’s
applicable treaties to such areas of limited statehood. Furthermore, this
volume critically discusses recent case law, such as the Serdar Mohammed
v Ministry of Defence case series before British Courts, as well as influential
case law from the past, such as the Lotus-decision, and gives
recommendations on how to understand the interplay of different law
regimes including IHL, IIL, IHRL and domestic law in areas of limited
statehood.

As for the long term, it is still too soon to finally conclude whether the
implications on the development of international law as observed in this
volume will prove to be true and how IHL as well as the other law regimes
concerned will (in an interplay) respond to the challenges caused by areas
of limited statehood. By contrast, however, what may be finally concluded
from the perspective of this volume is that IHL is not rigid and
unreasonable, but legitimate and adaptable to the challenges in areas of
limited statehood.

68 Charlotte Liilf, ‘The Protection of (Foreign) Investment during Belligerent
Occupation — Considerations on International Humanitarian and International
Investment Law’ in this volume 194.
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A History of Division(s): a Critical Assessment of the
Law of Non-International Armed Conflict

Raphael Schdfer

A. Introduction

In recent times, the internal division of IHL into the law applicable to IACs
and NIACs respectively has come into criticism: authors commented on this
division using descriptions such as ‘artificial’, ‘arbitrary’, ‘undesirable’, or
‘difficult to justify’.! Research projects have been initiated due to the
‘difficulties arising from the application of this bifurcated system’ and the
ICTY in its Tadic decision simply ignored the division with regard to the
existence of a conflict when it stated:
we find that an armed conflict exists whenever there is a resort to armed force
between States or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State.
Drawing on this much-cited paragraph of the ICTY, one may ask why
international law sees itself compelled to distinguish between these two
types of conflicts, especially as the law of NIAC had been developed

—_—

Rogier Bartels, ‘Timelines, Borderlines and Conflicts” (2009) 91 IRRC 35, 40.
2 Columbia Law School (Human Rights Institute), Harmonizing Standards for
Armed Conflict <http://www.law.columbia.edu/human-rights-institute/counter-
terrorism/harmonizing-standards-armed-conflict> accessed 19 November 2017.
See, on this, Sarah Cleveland, ‘Harmonizing Standards in Armed Conflict’
(EJIL: Talk! 8 September 2014) <https://www.ejiltalk.org/harmonizing-stan-
dards-in-armed-conflict/> accessed 19 November 2017.
3 Prosecutor v Tadic (Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction) IT-94-1 (2 October 1995) para 70. See also James G. Stewart,
‘Towards a Single Definition of Armed Conflict in International Humanitarian
Law: A Critique of Internationalized Armed Conflict’ (2003) 85 IRRC 313;
Emily Crawford, ‘Unequal before the Law: The Case for the Elimination of the
Distinction between International and Non-International Armed Conflicts’
(2007) 20 LJIL 441.
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analogously to the rules governing the law of IAC.* Antony Anghie
famously argued that
the formulation and operation of the dynamic of difference ... generates the
concepts and dichotomies — for example, between private and public, between
sovereign and non-sovereign — which are traditionally seen as the foundations of
the international legal order.’

And, indeed, it seems to be true that this division can also be distinguished
in IHL with its concept of IACs between sovereigns on the one hand and
NIACs between a sovereign and an organised armed group on the other. If
we broaden our view and look at international law more generally, it can
even be read as a history of division: a division between ‘us and them’, or,
as Anne Orford put it, a division of international law and its others.® To a
certain extent, the term ‘international law’ still hints at its infamous imperial
past.” The value of critical legal scholars’ analyses identifying not only the
imperial past of today’s international law, but also its still inherent imperial
structures cannot be overestimated in order to create a truly ‘global’ law.?
The (hi)stories in the textbooks concerning international law’s past often
only serve to legitimise present-day law and, for this reason, only seldom
contain footnotes: ‘one assumes that the story presented is so obvious or
well known that [it] speaks itself and requires no proof.’® This is what one
may call a narrative or a foundational myth — ‘a benchmark ... that is no
longer called into question.’!? International law is full of these foundational
myths — just remember the reoccurring declaration of ‘Hugo Grotius as
Father of International Law’ or the ‘Westphalian Origins of International
Law’ to name but a few.!! These narratives have indeed been important, as

4 Sandesh Sivakumaran, ‘Re-envisaging the International Law of Internal Armed
Conflict’ (2011) 22 EJIL 219, 221.

5 Antony Anghie, Imperialism, Sovereignty and the Making of International Law
(CUP 2004) 9.

6 Anne Orford (ed), International Law and Its Others (CUP 2006).

7 Martti Koskenniemi, Walter Rech and Manuel Jiménez Fonseca (eds),
International Law and Empire. Historical Explorations (OUP 2017).

8 For more on global law, see Rafael Domingo, The New Global Law (CUP 2006).

9 Thomas Skouteris, ‘Engaging History in International Law’ in José M. Beneyto,

David Kennedy (eds), New Approaches to International Law — The European
and the American Experiences (TMC Asser Press 2012) 99, 105.

10 Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of
Thinking (OUP 2016) 293 (hereafter Bianchi, International Law Theories).

11 See more generally Matthew Windsor, ‘Narrative Kill or Capture: Unreliable
Narration in International Law’ (2015) 28 LJIL 743, 748 et seq.
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they safeguarded the functioning of the international legal system because
of their terminating effect: if a convenient and comprehensible explanation
for the present is provided,'? why should we then bother with the fact that
Alberico Gentili was anticipating Grotius'3 or that the Holy Roman Empire
of German Nation was a non-‘Westphalian’ entity up to its dissolution in
1806?'* Narratives or founding myths work, as long as they can explain the
present.’> As soon as this is no longer the case, however, inconvenient
questions will be asked that do not fit into the system.!®

In this contribution, I follow the recently emerging critical reading of
IHL and argue that today’s IHL also follows a negative distinction. It shall
be shown that what used to be called ‘laws of war’ is still present in IHL
and that the overall legal corpus — contrary to what its denomination
‘international humanitarian law’ might suggest — does not stand in a
(purely) humanitarian tradition: If IHL were truly humanitarian, why is
there a need to alter the level of protection depending on the nature of the
conflict in question?'” Or, to put it even more bluntly: do dum-dum bullets
cause less atrocious effects in non-international armed conflicts than they
do in international ones?!® This division, however, is of course no new

12 Cf Amanda Alexander, ‘A Short History of International Humanitarian Law’
(2015) 26 EJIL 109: ‘These histories help to inform the current understanding
of the nature and purpose of international humanitarian law.’

13 See eg Peter Haggenmacher, ‘Grotius and Gentili: A Reassessment of Thomas
E. Holland’s Inaugural Lecture’ in Hedley Bull, Benedict Kingsbury, Adam
Roberts (eds), Hugo Grotius and International Relations (OUP 1992) 133.

14 See eg José-Manuel Barreto, ‘Cerberus: Rethinking Grotius and the Westphalian
System’ in Martti Koskenniemi, Walter Rech, Manuel Jiménez Fonseca (eds),
International Law and Empire. Historical Explorations (OUP 2016) 149, 159 et
seq; Michael Axworthy and Patrick Milton, ‘The Myth of Westphalia’ (Foreign
Affairs 22 December 2016) <https://www.foreignaffairs.com/articles/eu-
rope/2016-12-22/myth-westphalia> accessed 19 November 2017.

15 Bianchi, International Law Theories (n 10) 292.

16 Peer Zumbansen, ‘Die vergangene Zukunft des Volkerrechts” (2001) 34
Kritische Justiz 46.

17 For the discussion during the conference, see Michael Bothe, Karl Josef Partsch
and Waldemar A. Solf, New Rules for Victims of Armed Conflicts: Commentary
on the Two 1977 Protocols Additional to the Geneva Conventions of 1949
(Martinus Nijhoff 1982) 605 et seq; Anthony Cullen, The Concept of Non-
International Armed Conflict in International Humanitarian Law (CUP 2010)
88.

18 Deidre Willmott, ‘Removing the Distinction between International and Non-
International Armed Conflict in the Rome Statute of the International Criminal
Court’ (2004) 5 Melbourne Journal of International Law 196, 197.
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finding, as the debate accompanying the codification of the Additional
Protocols even witnessed the accusation of engaging in ‘selective
humanitarianism’."”

The contribution’s key argument is that the subject protected by the laws
governing the NIAC is not primarily the human being as such, but the state’s
integrity. A finding, which is well hidden by the traditional humanitarian
reading of the discipline. By applying a conceptual history approach,
however, the contribution aims at showing that the laws-of-war thinking is
especially predominant in the context of a NIAC.

B. What'’s in a Name? The Different Denominations of the Jus in Bello

The Prussian military theorist Carl von Clausewitz famously called war ‘a
true chameleon, because it changes its nature in some degree in each
particular case.”?® The same might be true for the legal regime which is
supposed to govern the conduct of belligerents: the jus in bello.
Traditionally known as the laws of war, this terminus went out of use after
the Second World War in favour of the terms ‘Law of Armed Conflict’ and
‘International Humanitarian Law’. Although war as such has de jure been
abolished, its very concept proves to be unimpressed and de facto keeps
preoccupying mankind as previously.

The term ‘International Humanitarian Law’ initially referred to the 1949
Geneva Conventions,>' but obtained, as Peter Haggenmacher argues,
‘quasi-official status’ through the Diplomatic Conference on the
Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts (1974 to 1977).2 But it was not until the
1981 Conventional Weapons Convention that a reference to IHL could be

19 David P. Forsythe, ‘Legal Management of Internal War: The 1977 Protocol on
Non-International Armed Conflicts’ (1978) 72 AJIL 279 (hereafter Forsythe,
‘Legal Management of Internal War’).

20 Carl von Clausewitz, On War (1873) Book 1, Chapter 1: ‘What is War?”.

21 Theodor Meron, ‘The Humanization of Humanitarian Law’ (200) 94 AJIL 239
(hereafter Meron, The Humanization of Humanitarian Law’).

22 Peter Haggenmacher, ‘On the Doctrinal Origins of fus in Bello: From Rights of
War to the Laws of War’ in Thilo Marauhn and Heinhard Steiger (eds),
Universality and Continuity in International Law (Eleven International 2011)
325 (hereafter Haggenmacher, ‘On the Doctrinal Origins of fus in Bello’).
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found in an international treaty>> — and then only in a remarkably blurry
construction of an ‘international humanitarian law applicable in armed
conflict’ (Art. 2).
Although the terms are often used interchangeably, each of them conveys

a different message. Haggenmacher uses the ICJ’s Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons to illustrate this
assumption. When the Court refers to ‘the protection of the civilian
population’, it speaks of ‘international humanitarian law.’>* When referring
to the ‘deprivation of life’, however, it uses the term ‘law applicable in
armed conflict.”?® This is remarkable in so far as it reminds us of the very
essence of war (or ‘armed conflict’):

the right for both [belligerent parties] to proceed to mutual destructions of life and

property, until one is overpowered by the other. This hostile relationship is the

central fact of war, and it should be mentioned first in all its radicality. Humanitarian

restrictions, eminently desirable as they are, logically come afterwards. To be sure,

the general idea of restrictions, be they humanitarian or otherwise, is inherent in the

very idea of a law applying to war.?®
This example should underline that the terms we use also have a strong
influence on our idea of reality: there is a big difference if one speaks about
the jus in bello as ‘international humanitarian law’ or as ‘law of armed
conflict’. As much as the general call for ‘humanised warfare’ is to be
welcomed, it must never detract from the fact that even an ideal IHL will
always remain at most only the second-best solution. We must not forget
that the application of IHL always follows on a previous failure and entails
the loss of life — however humanely it may be conducted. Additionally, it is
often neglected that ‘international law consists of a family of professions’
and does not exclusively belong to the realm of international legal
scholars.?” International law, understood in this sense, consists of ‘a group

23 Cf Page Wilson, ‘The Myth of International Humanitarian Law’ (2017) 93
International Affairs 563, 564 (hereafter Wilson, ‘The Myth of International
Humanitarian Law’)

24 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996]
ICJ Rep 226, 257, para 78.

25 Ibid, 240, para 25.

26 Haggenmacher, ‘On the Doctrinal Origins of [us in Bello’ (n 22) 326.

27 Jean d’Aspremont, Tarcisio Gazzini, André Nollkaemper and Wouter Werner,
‘Introduction’ in Jean Jean d’Aspremont, Tarcisio Gazzini, André Nollkaemper
and Wouter Werner (eds), International Law as a Profession (CUP 2017) 1.
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of people pursuing projects in a common professional language’.?® This
point prominently gained momentum through a letter to Jakob
Kellenberger, then President of the ICRC, by US Department of State Legal
Advisors John Bellinger and William Haynes.>

As the current competition between ‘international humanitarian law’ on
the one hand and ‘law of armed conflict’ or ‘laws of war’ on the other
shows, the language of international law can also be used to pursue a
political agenda by its respective stakeholders.3°

C. The Current Jus in Bello: Its Humanitarian Present and Military Past

In order to better understand the current conception of the jus in bello, it is
worthwhile to take a critical look at the structural path it followed. The
historical analysis of international law, as conducted in the course of the
‘turn to history’, aims at challenging the master narratives and unveiling
ideology beyond the norms, thereby explaining ‘why’ (in contrast to “how’)
international law is the way it is today.’! ‘Tradition’ proves to be of crucial
importance in this regard, as it furthers the perception of progress in

28 David Kennedy, ‘One, Two, Three Many Legal Orders: Legal Pluralism and the
Cosmopolitan Dream’ (2007) 31 NYU Review of Law & Social Change 641,
650.

29 John Bellinger IIT and William J. Haynes II, ‘A US government response to the
International Committee of the Red Cross study Customary International
Humanitarian Law’ (2007) 89 IRRC 443 (hereafter Bellinger and Haynes, ‘A
US government response to the ICRC”).

30 Wilson, ‘The Myth of International Humanitarian Law’ (n 23) 568 et seq. With
regard to the ‘war’ against terrorism, see Frédéric Mégret, ‘“War”? Legal
Semantics and the Move to Violence’ (2002) 13 EJIL 361, 363 (hereafter Mégret
‘Legal Semantics and the Move to Violence’). More generally on international
law and language with the example of self-determination, see Christopher J.
Borgen, ‘The Language of Law and the Practice of Politics: Great Powers and
the Rhetoric of Self-Determination in the Cases of Kosovo and South Ossetia’
(2009) 10 Chicago Journal of International Law 1.

31 For this approach, see eg Olivier Corten, ‘Les Aspects Idéologiques de la
Codification du Droit International’ in Régine Beauthier and Isabelle Rorive
(eds), Le Code Napoléon, un ancétre vénéré? Mélanges offerts a Jacques
Vanderlinden (Bruylant 2004) 495.
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international law.3> From this viewpoint, tradition is, to a certain extent,
always an artificial construct,® if not even an invention.**

Martti Koskenniemi, following up on the Kunzian Pendulum,* famously
argued that international law would develop between two extremes —
apology and utopia.* If we look at IHL and its determining elements from
this perspective, we see the principles of ‘military necessity’ and
‘considerations of humanity’ as two corresponding poles. While the former
is committed to the classical understanding of state sovereignty, the latter
strives for the final perfection of humanity’s ideal. Even IHL’s two main
sections®’ are roughly attributed accordingly: whereas the ‘law of the
Hague’ supposedly stands for the military past, the ‘law of Geneva’
promises the glorious humanitarian future. Even if ‘Geneva’ seems to have
displaced ‘the Hague’ in conceptual terms during the narrative efforts to put
[HL into a humanitarian tradition,® we (still) see its underlying laws-of-

32 Cf Russell A. Miller and Rebecca M. Bratspies (eds), Progress in International
Law (Brill 2008); Tilmann Altwicker and Oliver Diggelmann, ‘How is Progress
Constructed in International Legal Scholarship?’ (2014) 25 EJIL (2014) 427;
Thomas Skouteris, ‘The Idea of Progress’ in Anne Orford and Florian Hoffmann
(eds), The Oxford Handbook on the Theory of International Law (OUP 2016)
939.

33 Thomas Kleinlein, ‘International Legal Thought: Creation of a Tradition and the
Potential of Disciplinary Self-Reflection’ in Giuliana Ziccardi Capaldo (ed), The
Global Community Yearbook of International Law and Jurisprudence 2016
(OUP 2017); for an example of tradition building see Georg Schwarzenberger,
‘A Forerunner of Nuremberg: The Breisach War Crime Trial of 1474’ The
Manchester Guardian (28 September 1946) and Gregory S. Gordon, ‘The Trial
of Peter von Hagenbach. Reconciling History, Historiography and International
Criminal Law’ in Kevin J. Heller and Gerry Simpson (eds), The Hidden History
of War Crime Trials (OUP 2013) 13.

34 Jean d’Aspremont, ‘The International Law of Statehood and Recognition: A
Post-Colonial Invention’ in Thierry Garcia (ed), La Reconnaissance du Statut
d’Etat a des Entités Contestées (Pedone 2018, forthcoming).

35 Josef L. Kunz, ‘The Swing of the Pendulum: From Overestimation to
Underestimation of International Law’ (1950) 44 AJIL 135.

36 Martti Koskenniemi, From Apology to Utopia (CUP 2006).

37 Jean Pictet, The Principles of International Humanitarian Law (ICCR 1967) 10

et seq.
38 Meron, The Humanization of Humanitarian Law’ (n 21); Thilo Rensmann, ‘Die
Humanisierung des Volkerrechts durch das Ius in Bello — Von der

Martens’schen Klausel zur “Responsibility to Protect™ (2008) 68 ZaoRV 111;
Marco Sassoli, Antoine A. Bouvier and Anne Quintin, How Does Law Protect
in War? Cases, Documents and Teaching Materials on Contemporary Practice
in International Humanitarian Law (3rd edn, ICRC 2011). For a general
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war-driven thinking.’® This disparity, however, may lead to severe
discrepancies between the stakeholders: the above mentioned letter of US
legal advisors is a luminous example of this matter, as they saw themselves
obliged to raise their voice in a discourse which had become detached from
their position and remind the more progressive scholars that also customary
IHL — be it focused on the principle of humanity as much as it may — still
indisputably has to rely on state practice and opinio juris as a source of
international law.*® This is exactly where the special difficulty of law
regimes operating between extremes lies: to provide a satisfactory and
feasible solution for both sides, as the most utopian rules will never prevail
if its apologetic element fails.

Were this not already difficult enough, the task is further complicated by
another, temporal division: little scrutiny is needed to realise that IHL was
made in ‘and’ for different times.*! It is not without reason that the joke
arose concerning the law which always comes one war late into existence.
Even if it is not any longer visible in its denomination, IHL was designed
on the 19" century prototype of conflict: the war between two sovereign
nation States in a classical Westphalian sense. The 1859 Battle of Solferino,
famously built up to IHL’s founding myth by Henry Dunant,*? is an early
example of the ensuing industrialised warfare.** However, this conflict,
which served as the blueprint for the developing IHL, has always been more
the exception than the rule.**

From today’s point of view, it can be seen as the product of a time which
had significant and clear distinctions like the ones between a State and a
non-State, a combatant and a civilian, or an international conflict and an

perspective cf Eric J. Hobsbawm and Terrence O. Ranger (eds), The Invention
of Tradition (CUP 1983).

39 Scott Horton, ‘Kriegsraison or Military Necessity? The Bush Administration’s
Wilhelmine Attitude towards the Conduct of War’ (2006) 30 Fordham
International Law Journal 576.

40 Bellinger and Haynes, ‘A US government response to the ICRC’ (n 29) 443 et
seq.

41 With regard to the Geneva Conventions of 1949, see Rosa Brooks, ‘The Politics
of the Geneva Conventions: Avoiding Formalist Traps’ (2005) 46 VIJIL 197
(hereafter Brooks, ‘The Politics of the Geneva Conventions’).

42 Henry Dunant, Un Souvenir de Solférino (1862).

43 Michael Howard, War in European History (OUP 2009) 97 et seq (hereafter
Howard, War in European History).

44 Arthur van Coller, ‘The History and Development of the Law of Armed Conflict
(Part 1)’ (2014) 17 African Yearbook of International Humanitarian Law 44.
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internal one,* all of which are being questioned today.*® IHL, despite the
reforms of 1949 and 1977, is still operating on this basis. Especially when
it comes to the regulation of NIACs, States are reluctant to grant too many
concessions, as the principle of reciprocity known from IACs will most
probably not function. Antonio Cassese explains this in the following:
On the contrary, Governments are much less, if at all, interested in having rebellions
within their territory governed by international law. Their main concern is to retain
enough freedom to crush promptly any form of insurrection. Their sovereignty and
territorial integrity cannot but oppose any sweeping encroachment by international
law. This is why so few international rules govern internal conflicts.*’
It is therefore not surprising that the ICRC’s first attempt to also extend IHL
to civil wars on occasion of the 1949 conferences led only to CA 3 as a
minimum yardstick.*® The accompanying controversy also left its traces in
the wording of this ‘convention in miniature’ as its very last sentence
contains, what Cassese calls, a ‘legal enigma’:

The application of the preceding provisions shall not affect the legal status of the
Parties to the conflict.

It seems to be rather obvious from a political perspective that

international law-makers wanted to dispel the fear expressed by States that such a
norm on civil wars would give more power, and to some extent a promotion, to the
rebels by having them gain international legitimacy.*
However, this is diametrically opposed to the fact that CA 3 established
certain obligations with corresponding rights of the rebels, thereby
declaring them — very limited — subjects of international law.>

45 Jed Odermatt, ‘Between Law and Reality: “New Wars” and Internationalised
Armed Conflict’ (2013) 5 Amsterdam Law Forum 19.

46 Rosa E. Brooks, ‘War Everywhere: Rights, National Security Law, and the Law
of Armed Conflict in the Age of Terror’ (2004) 153 University of Pennsylvania
Law Review 675, especially 711 et seq.

47 Antonio Cassese, ‘Current Trends in the Development of the Law of Armed
Conflict’ in Paolo Gaeta and Salvatore Zappala (eds), The Human Dimension of
International Law (OUP 2008) 3, 6 (hereafter Cassese, ‘Current Trends in the
Development of the Law of Armed Conflict’).

48 Antonio Cassese, ‘Civil War and International Law’ in Paolo Gaeta and
Salvatore Zappala (eds), The Human Dimension of International Law (OUP
2008) 110, 116 et seq.

49 Ibid, 119.

50 Ibid.
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From this perspective, IHL can even be seen — from a highly
nonconformist and controversial point of view — as a means to support
warfare, as it provides an ever-adapting regime to what seems to be
inseparable from mankind:

International humanitarian law in particular has this universal vocation, since it
applies to all men and countries. In formulating and perfecting this law, to which it
gave birth and of which it encourages the promotion and dissemination, the
International Committee of the Red Cross has sought precisely this common ground
and put forward rules acceptable to all because they are fully consistent with human
nature. This is, moreover, what has ensured the strength and durability of these
rules.’!

‘Formulating and perfecting this law’ has been one of the central concerns
of IHL since the famous Martens Clause stated: ‘until a more recent code
of the laws of war is issued.”?> Amounting to an already ‘theological-like’
promise>? of IHL, it mainly makes us endure the cruelties of warfare instead
of questioning them. ‘International humanitarian law as an accomplice of
warfare’ and ‘the Geneva Conventions as the Magna Charta of the war time
criminal’ are suspicions which are hard to endure.

Interestingly and somewhat tellingly, however, a reality in which there
would be no need for this legal corpus anymore — as utopian as it might
seem — is never considered in the progress-influenced accounts of THL.>*
What is regularly omitted in the standard founding myth is that the 1864
Geneva Convention’s (unintentional) side effect on warfare is, in a certain
sense, comparable to the usage of the railway: According to Michael
Howard, the Battle of Solferino was the ‘first war in Europe to demonstrate

51 Jean Pictet, ‘Humanitarian Ideas Shared by Different Schools of Thought and
Cultural Traditions’ in Henry Dunant Institute (ed), International Dimensions
Humanitarian Law (Martinus Nijhoff 1988) 3.

52 Regarding the controversy of the meaning of the Martens Clause, cf Rupert
Ticehurst, ‘The Martens Clause and the Laws of Armed Conflict’ (1997) 37
IRRC 125; Antonio Cassese, ‘The Martens Clause: Half a Loaf or Simply Pie in
the Sky?’ (2000) 11 EJIL 187.

53 On this concept, see further Martti Koskenniemi, ‘International Law as Political
Theology: How to Read Der Nomos der Erde?’ (2004) 11 Constellations 492.
54 The only exception this author was able to find is Yves Sandoz and Jérome

Massé, ‘Values Worth Fighting for: The Additional Protocols at 40’
(Humanitarian Law & Policy, 8 July 2017), <http://blogs.icrc.org/law-and-pol-
icy/2017/06/08/values-worth-fighting-additional-protocols-40/> accessed 19
November 2017: ‘It is indeed only when the promise of world peace has been
reached — and therefore the Geneva Conventions and their Additional Protocols
cease to be relevant — that we can all truly celebrate’.
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the value of railways’, which had the advantage that the ‘forces could be
maintained in good condition: the sick and wounded could be evacuated to
base hospitals and replaced by fit men.”>3 This is one of the examples which
strongly further the argument that the laws of war ‘have been formulated,
and in fact have served, to legitimate ever more destructive methods of
combat.’® IHL, ‘with its soothing, almost effete touch,”” is only easing our
conscience.

With this reading, it is comprehensible, although still lamentable, why
IHL proves to be weakest when it comes to NIACs, which is where it is
needed the most. AP II, which was supposed to confirm and clarify CA 3,8
is the outcome of an intense diplomatic struggle and therefore necessarily a
compromise.> Accordingly, the scholarly assessment was rather critical:

Protocol 11, as it emerged from the Diplomatic Conference in 1977, is a markedly
debilitated instrument. Sovereignty and the fragility of many new States cast a

blight over this embryonic development in humanitarian law in an area where it was
particularly needed.®

The above mentioned very restricted international legal character of rebels

in the end emerges as a false friend, as rebels, in contrast to peoples
fighting against colonial domination and alien occupation and against racist régimes
in the exercise of their right of self-determination ... [are] not confer[red] any
special status ... [and] therefore retain, even from the standpoint of international
law, the legal qualification impressed on them by municipal law — that of
criminals.®!

In doing so, IHL de facto condemns the rebels to victory and maybe even

forces them to apply all means they deem necessary.

55 Howard, War in European History (n 43) 97 et seq.

56 Chris af Jochnik and Roger Normand, ‘The Legitimation of Violence: A Critical
History of the Laws of War’ (1994) 35 Harv. Int’l L. J. 49, 51 (hereafter Jochnik
and Normand, ‘The Legitimation of Violence’).

57 Mégret ‘Legal Semantics and the Move to Violence’ (n 30) 363.

58 Yves Sandoz et al, Commentary on the Additional Protocols (ICRC 1987) 1326
para 4365.

59 Forsythe, ‘Legal Management of Internal War’ (n 19).

60 Gerald I. A. D. Draper, ‘The Implementation of the Geneva Conventions of 1949
and the Additional Protocols of 1977° in Michael A. Meyer and Hilaire
McCoubrey (eds), Reflections on Law and Armed Conflicts. The Selected Works
on the Laws of War by the Late Professor Colonel G.1.A.D. Draper, OBE
(Kluwer 1998) 102, 109.

61 Cassese, ‘Current Trends in the Development of the Law of Armed Conflict’
(n47)6.
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Although the strict separation between the application of jus in bello and
the underlying reasons of the conflict is one of the fundamental principles
of THL,%? the suspicion arises that IHL distinguishes between IACs and
NIACs in two protocols not only because of the formal different nature of
those conflicts, but also because of the different material assessment when
it comes to the ‘legitimacy’ of the conflict. Of course, an IAC is only legal
under the very strict requirements of the UN-Charter. However, the
traditional thinking in terms of State sovereignty involuntarily leads to a
different evaluation: whereas wars between States have always been a legal
reality in international affairs, internal conflicts have long been considered
to fall within the very core of a State’s black box, shielding it from
international law’s influences and leaving it to the sole discretion of the
nation State — which, of course, is keen to secure its internal stability. This
sovereignty-conditioned tension between the classification of a conflict as
a ‘mere’ riot or a NIAC proper is perceptible in Art. 3 (1) AP II, which
reads:

Nothing in this Protocol shall be invoked for the purpose of affecting the
sovereignty of a State or the responsibility of the government, by all legitimate
means, to maintain or re-establish law and order in the State or to defend the national
unity and territorial integrity of the State.
It is hardly surprising, consequently, that States are regularly eager to
classify a conflict as a domestic one below the threshold of a NIAC.% In
sum, this is another example of the focus on sovereignty of an allegedly
humanised international legal system. In a sense, therefore, the NIAC is a
Jjus in bello counterpart to the illegal secessionist movement in general
international law. This, together with the (of course to be welcomed)
absorption of ‘fighting against colonial domination and alien occupation
and against racist régimes in the exercise of their right of self-
determination’ by AP I, leads to the somehow outlandish outcome that a
proper application of AP II is only possible when several powers are
fighting for the predominance in a country with a government incapable of
acting (i.e. a failed state). CA 3, which was framed under the lasting
impressions of the Russian, Spanish, and Greek Civil Wars (which are also
examples of the aforementioned type of conflicts which AP II can address

62 Frangois Bugnion, ‘Jus ad Bellum, Jus in Bello and Non-International Armed
Conflicts’ (2003) 6 YbIHL 167, 188 (hereafter Bugnion, ‘Jus ad Bellum”).
63 Benjamin Zawacki, ‘Politically Inconvenient, Legally Correct: A Non-

International Armed Conflict in Southern Thailand’ (2013) 18 JCSL 151.
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properly),* therefore remains ‘the sole source of humanitarian regulation
of internecine strife.”®

Bearing in mind the findings of this part, it is fair to second Rotem Giladi
in touching the sore spot and showing quite plainly the dangers of the
inherent problem of the very existence of IHL and its canonical history and
narratives:

Rather than deny that legal moderation of war does in fact lend it legitimacy,
entrench the divorce between the projects to humanise war and to eliminate it, or
theorise the service the former renders to the latter, proponents of humanity must
constantly question the very legitimacy, the very morality and efficacy, of their own
enterprise. Rather than celebrate the law’s humanity — In its nomenclature and
institutions, interpretation and theory — they must be committed to a sober, and
sobering, accounting of its history, its effect, the costs it exacts and its inhumanity.
To do that, IHL professionals need to turn to history that tells of errors, roads not
travelled, and tasks yet to be accomplished.

D. In Lieu of a Conclusion: Thoughts on the Global War on Terror and the
Search for a New Concept

The importance of giving something a name can be seen in the context of
the tremendous problems concerning the legal scope of the so-called
‘Global War on Terror’. What seems to be common ground is that ‘the
formal framework of the Geneva Conventions does not fit the struggle
against terrorism well’, as too many of its threshold distinctions, inter alia
the one between IACs and NIACs, “are premised on the continued existence
of a rapidly vanishing world.”®

But how do we then deal with a situation that is, allegedly, neither nor?%®
Many efforts have been made in international legal scholarship to give it

64 Bugnion, ‘Jus ad Bellum’ (n 62) 182.

65 David A. Elder, ‘The Historical Background of Common Article 3 of the Geneva
Convention of 1949 (1979) 11 Case W. R. JIL 37, 69.

66 Rotem Giladi, ‘Rites of Affirmation: Progress and Immanence in International
Humanitarian Law Historiography’ (unpublished manuscript; the paper can be
requested from rotem.giladi@helsinki.fi). See also Jochnik and Normand, ‘The
Legitimation of Violence’ (n 56) 51.

67 Brooks, ‘The Politics of the Geneva Conventions’ (n 41) 199.

68 Kevin J. Heller, ‘The Use and Abuse of Analogy in IHL’ in Jens D. Ohlin (ed),
Theoretical Boundaries of Armed Conflict and Human Rights (CUP 2016) 232
(hereafter Heller, ‘Analogy in IHL”).
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some kind of name: ‘Global Armed Conflict’,*® ‘Global Civil War’,”°
‘Transnational NIAC’,”! or ‘Extraterritorial Armed Conflict’’? are but only
a few examples of a long list. What is common to all the suggested
denominations is that they do not explain what their added value is to the
law as it stands. This author has much sympathy for Tawia Asnah’s
conclusion that the newly (re)emerging ‘language of war shapes and creates
the international legal norms governing the use of force’”? and believes the
same phenomenon to be operating in the jus in bello. They all aim at
creating a convenient legal concept for a reality which, allegedly, cannot be
grasped therefore remains outside the existing legal language. However, a
‘legal acceptance’ — ex factis jus oritur — of a global armed conflict would
yield to the attempt of the ‘transnational terrorist’ to destabilise the
international legal order’* and the US-led response of creating ‘legal black
holes’ in the fight against terrorism.” Detaching international law from the
ordering function its spatial limitation’® provides can pose a severe risk, as
Carl Schmitt already pointed out with regard to the partisans:

[The 1949 Geneva Conventions’] foundations remain the conduct of war based on
the state and consequently a bracketing of war, with its clear distinctions between

69 Jonathan Horowitz, ‘Reaffirming the Role of Human Rights in a Time of
“Global” Armed Conflict’ (2015) 30 Emory International Law Review 2041.

70 Nehal Buta, ‘States of Exception: Regulating Targeted Killing in a “Global Civil
War”” in Philip Alston and Euan Macdonald (eds), Human Rights, Intervention,
and the Use of Force (OUP 2008) 243 (hereafter Buta, ‘States of Exception’).

71 Heller, ‘Analogy in IHL’ (n 68) 245 et seq.

72 Sasha Radin, ‘Global Armed Conflict? The Threshold of Extraterritorial Non-
International Armed Conflicts’ (2013) 89 ILS 696.

73 Tawia Asnah, ‘War: Rhetoric & Norm-Creation in Response to Terror’ (2003)
43 VJIL 797, 851.

74 Antonio Cassese, ‘Terrorism is Also Disrupting Some Crucial Legal Categories
of International Law’ (2001) 12 EJIL 993.

75 S. Borelli, ‘Casting Light on the Legal Black Hole: International Law and
Detentions Abroad in the “War on Terror”” (2005) IRRC 39, referring inter alia
to the English Court of Appeal in R (on the application of Ferroz Abbasi and
another) v Secretary of State for Foreign and Commonwealth Affairs [2002]
EWCA Civ. 1598, which expressed its concern (at para 64) as to the manner in
which the applicant was detained at Guantdnamo Bay, noting that ‘in apparent
contravention of fundamental principles recognised by [US and English]
jurisdictions and by international law, Mr. Abbasi is at present arbitrarily
detained in a “legal black-hole™”.

76 On the territorial question, see further Noam Lubell and Nathan Derejko, ‘A
Global Battlefield? Drones and the Geographical Scope of Armed Conflict’
(2013) 11 JICJ 65.
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war and peace, military and civilian, enemy and criminal, war between states and
civil war. When these essential distinctions fade or are even challenged, they create
the premises for a type of war that deliberately destroys these clear distinctions.
Then, many cautiously stylized compromise norms appear only as the narrow
bridge over an abyss, which conceals a profound modification of the concepts of
war, enemy and partisan — a modification full of consequences ...”7

Attempts such as the recent decision of the ICC’s Prosecutor, Fafou
Bensouda, to ‘request judicial authorisation to commence an investigation
into the Situation in the Islamic Republic of Afghanistan,’”® reminding the
conflict parties of the existing — and applicable — law, can therefore only be
strongly welcomed.”

IHL is a legal discipline which heavily operates on the basis of divisions.
These divisions regularly aim at a positive effect like the ‘positive
discrimination’ between combatants and civilians, but also open loopholes
as the so-called ‘War on Terror’ has shown. Moreover, IHL can be
addressed with several pre-assumptions, causing it to appear in a slightly
different light — the competing denominations of ‘international
humanitarian law’ and ‘law of armed conflict’ being the most distinctly
recognisable example.

However, these different understandings also lead to disparate histories
of THL, creating differing traditions and narratives as well as aiming at
another future for the legal system. The divisions going through IHL, not
only in terms of legal principles, but also on a meta-level, presumably play
a decisive role in explaining why there is a ‘persistent violation’ of IHL

77 Carl Schmitt, The Theory of the Partisan — Intermediate Commentary on the
Concept of the Political (1963), translated and published in Telos (2005) 11, 32,
cited by Buta, ‘States of Exception’ (n 70) 243.

78 Statement of ICC Prosecutor, Fatou Bensouda, regarding her decision to request
judicial authorisation to commence an investigation into the Situation in the
Islamic Republic of Afghanistan (3 November 2017) <https://www.icc-
cpi.int/Pages/item.aspx?name=171103_OTP_Statement> accessed 19 Novem-
ber 2017.

79 For further information, see Kevin J. Heller, ‘Initial Thoughts on the ICC’s De-
cision to Investigate Afghanistan’ (Opinio Juris, 3 November 2017)
<http://opiniojuris.org/2017/11/03/otp-decides-to-investigate-the-situation-in-
afghanistan/> accessed 19 November 2017; Elvina Pothelet, ‘War Crimes in Af-
ghanistan and Beyond: Will the ICC Weigh in on the “Global Battlefield” De-
bate?’ (EJIL: Talk!, 9 November 2017) <https://www.ejiltalk.org/war-crimes-
in-afghanistan-and-beyond-will-the-icc-weigh-in-on-the-global-battlefield-de-
bate/> accessed 19 November 2017.
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despite its ‘remarkable development’.® It is tempting to demand a new
codification in situations like these,?! but the fate of AP Il and the unbroken,
overarching significance of CA 3 have shown that this will always result in
new disappointment as long as the pre-existing distortions have not been
eliminated.

Placing the entire debate about the future of IHL in a historical context
reminds us of the fact that we are currently observing a realignment of an
entire branch of international law. International law has so far witnessed
only a few, if any, true ‘Grotian Moments’ — change is normally an insidious
development. It is the task of the legal historian to detect such changes and
to analyse the accompanying hidden forces. International legal scholarship
should be reminded once more that the turn to the better has never been a
given, as the comforting narrative of progress in international law can too
easily be unveiled as what it is: a tale created to safeguard the power
interests in maintaining the status quo.

80 Dietrich Schindler, ‘International Humanitarian Law: Its Remarkable
Development and Its Persistent Violation’ (2003) 5 Journal of the History of
International Law (2003) 165.

81 Bugnion, ‘Jus ad Bellum’ (n 62) 191.
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Sunken Vessel or Blooming Flower? Lotus,
Permissions and Restrictions within International
Humanitarian Law

Katja Schoberl and Linus Miihrel

A. Introduction

The permissive or restrictive ‘nature’ of IHL is currently receiving
considerable attention, in particular in debates surrounding the legal basis
for detention in NIACs.!

Unlike the law of IAC,? which provides for explicit legal bases on which
to deprive both POWs and civilians of their liberty,? treaty law governing
NIAC stipulates no such basis. CA 3 and AP II regulate the treatment of
persons who have been placed hors de combat by detention, among other
reasons, and hence seem to presume that persons may at least factually be
detained in NIAC.* The awareness that ‘deprivation of liberty is an ordinary

1 See generally Sandesh Sivakumaran, The Law of Non-International Armed
Conflict (OUP 2012) 301; Els Debuf, Captured in War: Lawful Internment in
Armed Conflict (Editions Pedone/Hart 2013) or Lawrence Hill-Cawthorne,
Detention in Non-International Armed Conflict (OUP 2016).

2 See especially Hassan v The United Kingdom, App no. 29750/09, 16 September
2014; and commentary, such as Diane Webber, ‘Hassan v United Kingdom: A
New Approach to Security Detention in Armed Conflict?’ (4SIL Insight, 2015)
<https://www.asil.org/insights/volume/19/issue/7/hassan-v-united-kingdom-
new-approach-security-detention-armed-conflict> accessed 30 October 2017.

3 See Art. 21 GC III, Art. 42 / Art. 78 GC IV and 68 GC IV. Note that while GC
III is generally considered a sufficient legal basis for interning POWs, some
controversy exists as to whether GC IV, on its own, suffices for the internment
of civilians or whether an additional domestic legal basis must provide for it.
The ICRC maintains that no distinction between GC III and GC IV should be
made in this regard and that GC IV constitutes a sufficient legal basis without
additional domestic law, see ICRC, ‘Internment in Armed Conflict: Basic Rules
and Challenges’ (Opinion Paper, November 2014) 5
<https://www.icrc.org/en/document/internment-armed-conflict-basic-rules-
and-challenges> accessed 30 October 2017 (hereafter ICRC, ‘Internment in
Armed Conflict’).

4 See CA 3, Art. 2 (1) AP 11, Art. 4 AP II, Art. 5 AP IT and Art. 6 AP II.
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and expected occurrence in armed conflict’,’ both international and non-
international, is shared by many in the meantime.® However, it only assists
in the quest for a legal basis for detention if its ‘ordinariness’ constitutes ‘a
general practice accepted as law’” to form an international customary legal
rule. The ICRC has indeed concluded that both customary and treaty IHL
contain an inherent power to detain in NIAC.® With respect to customary
international law, it bases its position on the fact that ‘internment is a form
of deprivation of liberty which is a common occurrence in armed conflict’.’

This position has been challenged, most recently in the Serdar
Mohammed case before British courts.!® The case, which has been
frequently commented on,!' addresses the detention of an assumed Taliban

5 32nd International Conference of the Red Cross and Red Crescent, Resolution 1
‘Strengthening International Humanitarian Law Protecting Persons Deprived of
their Liberty’ (December 2015) preamble, para 1.

6 See also The Copenhagen Process on the Handling of Detainees in International
Military Operations (The Process): Principles and Guidelines (19 October 2012)
preamble, para III, which formulates that ‘[participants] recognised that
detention is a necessary, lawful and legitimate means of achieving the objectives
of international military operations’ while explaining that the Guidelines
themselves cannot constitute a legal basis for such detention, Principle 16 and
Chairman’s Commentary 16.2.

7 Art. 38 (1) (b) ICJ-Statute.

8 Jean-Marie Henckaerts et al, ‘Article 3: Conflicts not of an International
Character’ in ICRC (ed), Commentary on the First Geneva Convention:
Convention (1) for the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field (2nd edn, CUP 2016) para 671.

9 ICRC, ‘Internment in Armed Conflict’ (n 3) 7. Rule 99 of the ICRC’s Customary
International Humanitarian Law Study merely states that ‘arbitrary deprivation
of liberty is prohibited’ without positioning itself on the existence of any ‘non-
arbitrary’ grounds of detention under IHL, see Jean-Marie Henckaerts and Luise
Doswald-Beck, Customary International Humanitarian Law, vol. I: Rules (CUP
2005) (hereafter Henckaerts and Doswald-Beck, Customary IHL).

10 Serdar Mohammed v Ministry of Defence [2014] EWHC 1369 (QB); [2014] CN
1019 (hereafter Serdar Mohammed v Ministry of Defence [2014)); Serdar
Mohammed v Ministry of Defence [2015] EWCA Civ 843; [2015] WLR (D) 354
[30] (hereafter Serdar Mohammed v Ministry of Defence [2015]), and Serdar
Mohammed v Ministry of Defence [2017] UKSC 2 (hereafter Serdar Mohammed
v Ministry of Defence [2017]).

11 See for each decision eg Marko Milanovic, ‘High Court Rules that the UK Lacks
IHL Detention Authority in Afghanistan’ (EJIL: Talk!, 3 May 2014)
<http://www.ejiltalk.org/high-court-rules-that-the-uk-lacks-ihl-detention-au-
thority-in-afghanistan> accessed 30 October 2017; Sean Aughey and Aurel Sari,
‘The Authority to Detain in NIACs Revisted: Serdar Mohammed in the Court of
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leader by British armed forces in Afghanistan in 2010 and raises various
issues, such as the scope of application of the ECHR, its relationship with
IHL, and, most relevantly, the power to detain under IHL, UN SC
resolutions and domestic law.!> The courts have denied the existence of a
power to detain under customary IHL for lack of uniformity of State
practice and evidence of opinio juris'3; the lack thereof is explained, inter
alia, by the difficulties and uncertainties in identifying the scope of such
power, i.e. ‘who may be detained, on what grounds, subject to what
procedures and for how long’.'* More importantly, the courts have engaged
in the ongoing discussion about ‘inherent’/‘implied” IHL treaty powers.!3
The position taken by the ICRC and others is that treaty IHL contains an
inherent power to detain in NIAC, as internment is a form of deprivation of

Appeal’ (EJIL: Talk!, 5 August 2015) <http://www.ejiltalk.org/the-authority-to-
detain-in-niacs-revisited-serdar-mohammed-in-the-court-of-appeal> accessed
30 October 2017; and Marko Milanovic, ‘A Trio of Blockbuster Judgments from
the UK Supreme Court’ (EJIL: Talk!, 17 January 2017) <http://www.ejil-
talk.org/a-trio-of-blockbuster-judgments-from-the-uk-supreme-court> accessed
30 October 2017.

12 The possibility of domestic law, IHRL or UN SC Resolutions to provide such
authority (and their relationships) is disregarded for the purpose of this analysis.
Note, however, that the debate regarding a legal basis to detain under IHL is
prevalent mostly with respect to internationalised NIACS or NIACs with an
extraterritorial element, in which the detaining power’s ability to rely on own
domestic law, informed by IHRL, cannot easily be assumed.

13 Serdar Mohammed v Ministry of Defence [2014] (n 10) [254]; Serdar
Mohammed v Ministry of Defence [2015] (n 10) [241]. The Supreme Court
majority deemed it unnecessary to express a concluding view while expressing
a preference for rejecting the current existence of a customary legal basis, see:
Serdar Mohammed v Ministry of Defence [2017] (n 10) [14]. For an analysis of
customary IHL arguments to which the majority refers, see the dissenting
opinion of Supreme Court Judge Lord Reed, Serdar Mohammed v Ministry of
Defence [2014] (n 10) [271]. The Supreme Court’s hesitance to contribute to
emerging customary IHL has been described as a possible ‘form of deliberate
judicial conservatism’, see Fionnuala Ni Aolain, ‘To Detain Lawfully or Not to
Detain: Reflections on UK Supreme Court Decision in Serdar Mohammed’ (Just
Security, 2 February 2017) <https://www.justsecurity.org/37013/detain-law-
fully-detain-question-reflection-uk-supreme-court-decision-serdar-moham-
med> accessed 30 October 2017.

14 Serdar Mohammed v Ministry of Defence [2014] (n 10) [258].

15 For an in-depth analysis of the Mohammed-cases see Manuel Brunner,
‘Detention for Security Reseons by Armed Forces of a State in Situations of
Non-International Armed Conflict: the Quest for a Legal Basis’ in this volume
89.
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liberty which is not prohibited, but regulated by CA 3 and referred to
explicitly in AP I1.1° It is supported by authors who have commented on the
Serdar Mohammed case specifically or on the legal basis for detention in
NIAC more generally.!” However, the arguments opposing this position are
manifold and currently seem to cumulatively be considered more persuasive
by most.!® The extent of these arguments exceeds the scope of this analysis;
nonetheless, they can be succinctly summarised as follows:'? (1) if the
drafters of the Geneva Conventions and Additional Protocols had intended
to provide a power to detain in NIAC, they could have done so similar to
IAC; (2) CA 3 and AP 1II should be understood as only referring to a factual
reality; (3) their mere purpose is to provide minimum standards of
treatment; (4) regulation and authorisation need to be legally distinguished;
i.e. to argue that, as IHL requires the humane treatment of detainees, it
authorises their detention, rests on a non sequitur;?° (5) States which have
been and continue to be unwilling to provide non-State armed groups, to
which CA 3 and AP II apply reciprocally, authority and hence power to

16 See especially ICRC, ‘Internment in Armed Conflict’ (n 3) 7. For comment on
the Internment Opinion Paper, see Kevin Jon Heller, ‘What Exactly Is the
ICRC’s Position on Detention in NIAC’ (Opinio Juris, 6 February 2015)
<http://opiniojuris.org/2015/02/06/exactly-icrcs-position-detention-niac>
accessed 30 October 2017.

17 See for example, Jann K. Kleffner, ‘Operational Detention and the Treatment of
Detainees’ in Terry Gill and Dieter Fleck (eds), The Handbook of the
International Law of Military Operations (OUP 2010) 465, 471; Ryan
Goodman, ‘The Detention of Civilians in Armed Conflict’ (2009) 103 AJIL 48;
Sean Aughey and Aurel Sari, ‘IHL Does Authorise Detention in NIAC: What
the Sceptics Get Wrong” (EJIL: Talk!/, 11 February 2015)
<http://www.ejiltalk.org/ihl-does-authorise-detention-in-niac-what-the-scep-
tics-get-wrong> accessed 30 October 2017.

18 See also Serdar Mohammed v Ministry of Defence [2017] (n 10) [274].

19 The following summary is based on the courts’ analyses in the Serdar
Mohammed-case, supplemented by additional considerations especially in the
footnotes; see Serdar Mohammed v Ministry of Defence [2014] (n 10) [241],
Serdar Mohammed v Ministry of Defence [2015] (n 10) [178], Serdar
Mohammed v Ministry of Defence [2017] (n 10) [258].

20 Commentators have added that the distinction between regulation of conduct
and authorisation of conduct is of particular importance to [HL, which regulates
the use of force without providing legal grounds for it (jus ad bellum), Lawrence
Hill-Cawthorne and Dapo Akande, ‘Does IHL Provide a Legal Basis for
Detention in Non-International Armed Conflicts?’ (EJIL: Talk!, 7 May 2014)
<http://www.ejiltalk.org/does-ihl-provide-a-legal-basis-for-detention-in-non-
international-armed-conflicts> accessed 30 October 2017.
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detain cannot rely on any implied powers of detention themselves; (6) a
legal basis for detention cannot be implied without specification of the
scope of the power; (7) the prohibition of ‘arbitrary deprivation of liberty’
requires that any legal basis authorising detention must define the
circumstances to which it applies with sufficient precision;?! (8) an
authorisation, or absence of prohibition,?? to use lethal force against certain
individuals does not imply a power to detain, at least because the categories
of people who may be lawfully killed or detained arguably differ.

Finally, and most relevantly to this analysis, (9) the ICRC’s proposition
that treaty law contains an inherent power to detain because internment is
‘not prohibited by Common Article 3°?* has been rejected as an obsolete
application of the Lotus principle.?* The UK Court of Appeals not only
observes that ‘in this statement, the ICRC derives a positive power to intern
from an absence of prohibition’,> but the court supports a view of the nature
of modern international law according to which the ‘absence of prohibition
equals authority’ approach is criticised and considered to be outdated.?®

21 To counter this specific (sub-)argument, the ICRC suggests that, in case of
internationalised NIACs, either an international agreement between the
international, detaining forces and the host State or the domestic law of the host
State should address the scope of the detention power as ‘additional authority’,
see ICRC, ‘Internment in Armed Conflict’ (n 3) 8. The ICRC has furthermore
indicated that it considers ‘imperative reasons of security’ to be the minimum
legal standard that should inform internment decisions in NIAC, see ICRC,
‘Internment in Armed Conflict’ (n 3) Annex I; Jelena Pejic, ‘Procedural
Principles and Safeguards for Internment / Administrative Detention in Armed
Conflict and Other Situations of Violence’ (2005) 87 IRRC 375.

22 On the similar, related debate regarding whether IHL provides a legal basis to
use lethal force (including whether a lack of prohibition to kill combatants or
“fighters’ implies a permission to do so), see for example Ryan Goodman, ‘The
Power to Kill or Capture Enemy Combatants’ (2013) 24 EJIL 819 and Michael
N. Schmitt, “‘Wound, Capture, or Kill: A Reply to Ryan Goodman’ (2013) 24

EJIL 855.
23 ICRC, ‘Internment in Armed Conflict’ (n 3) 7.
24 See generally Ryan Goodman, ‘Authorization versus Regulation of Detention in

Non-International Armed Conflicts’ (2015) ILS 155; Matthias Lippold,
‘Between Humanization and Humanitarization? Detention in Armed Conflicts
and the European Convention on Human Rights’ (2016) 76 ZadRV 53.

25 Serdar Mohammed v Ministry of Defence [2015] (n 10) [202].

26 Ibid, [197]. For support of the Court’s conclusion regarding this aspect, see Alex
Conte, ‘The UK Court of Appeal in Serdar Mohammed: Treaty and Customary
IHL Provides No Authority for Detention in Non-International Armed Conflicts’
(EJIL: Talk!, 6 August 2015) <http://www.ejiltalk.org/the-uk-court-of-appeal-
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On the contrary, the court considers and rejects the possibility of IHL
having ‘reached the stage’ where it provides for a legal basis for detention
in NIAC,?” hence thereby requiring an explicit legal authority.

This contribution aims to both analyse the current relevance of the Lotus
principle to IHL and expose the influence of the conception of public
international law on IHL’s ‘implied’ authorities in cases of missing explicit
legal bases.?®

B. Theoretical Background

In the first section, a brief overview of the most relevant theories of
international law is given in order to embed the following discussion in the
appropriate context.

Since the very beginning of international law, a broad range of theories
of international law has existed, all of which seek to explain the nature of
international legal rules.?® Concepts such as realism, sociological theories
or critical theories have offered insights into the political and sociological
factors contributing to the development of international law.3° However, the
main debate in both public international law and IHL in particular remains
between proponents of a positivist and a natural law approach, both
advocating for the dominance of each theory in interpreting the

in-serdar-mohammed-treaty-and-customary-ihl-provides-no-authority-for-
detention-in-non-international-armed-conflicts> accessed 30 October 2017,
who not only notes that the Court was correct in rejecting an ‘absence of
prohibition equals authority’ approach, but who rather unapologetically remarks
that ‘[n]o credible lawyer could genuinely assert that lack of an express
prohibition constitutes authority to deprive persons of their liberty’.

27 Serdar Mohammed v Ministry of Defence [2015] (n 10) [9].

28 A recent EJIL: Debate! demonstrates the importance of a deeper reflection on
the theories of international law. See (2017) 28 EJIL No. 1.

29 For an inspiring insight into the theories of international law, see Andrea
Bianchi, International Law Theories: An Inquiry into different Ways of Thinking
(OUP 2016).

30 See eg Ingo Venzke, ‘Contemporary Theories and International Law-Making’

(2013) 59 Amsterdam Law School Research Paper 12 <https://pa-
pers.ssrn.com/sol3/papers.cfm?abstract id=2342175#> accessed 30 October
2017; Steven Ratner, ‘Legal Realism School” in MPEPIL (online edn, OUP July
2007); Anthony Carty, ‘Sociological Theories of International Law’ in MPEPIL
(online edn, OUP March 2008); Giinter Frankenberg, ‘Critical Theory’ in
MPEPIL (online edn, OUP October 2010).
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international legal system. This appears to be the case despite the ostensible
recognition that none of the theories can convincingly explain all aspects of
the existing order.’!

1. Positivism

Positivism is a generic term that describes a legal theory and covers a wide
spectrum of partially competing positions which have been developed since
the 19 century.3? In a traditional positivist understanding, international law
is defined as law laid down through the consent and agreement of sovereign
States that are equally entitled to create norms.?? Accordingly, law-making
in international law requires two complementary elements: a ‘voluntarist’-
and a ‘unity of sources’-element.’* Whereas the former is needed to express
that law originates from States’ will,? the latter recognises as law only those
norms that can be traced back to one ultimate source® and that are generated

31 See generally: Martti Koskenniemi, ‘International Legal Theory and Doctrine’
in MPEPIL (online edn, OUP November 2007) para 17; and specifically,
Andreas von Arnauld, Vélkerrecht (3rd edn, C.F. Miiller 2016) 6, who cites the
Miinchhausen Trilemma according to which each theory leads to a circular
argument, a regressive argument, or an axiomatic argument.

32 For further reading on positivism, see Jorg Kammerhofer and Jean d’Aspremont
(eds), International Legal Positivism in a Post-Modern World (CUP 2014) or
Robert Kolb, Theories of International Law (Bloomsbury Publishing 2016) 105-
10 (hereafter Kolb, Theories of International Law).

33 James Crawford, Brownlie’s Principles of Public International Law (8th edn,
OUP 2012) 9 (hereafter Crawford, Brownlie’s Principles). Note that some
modern positivist approaches are open for the possibility of including non-State
actors as ‘law-makers’, eg Bruno Simma and Andreas Paulus, ‘The
Responsibility of Individuals for Human Rights Abuses in Internal Conflicts: A
Positivist View’ (1999) 93 AJIL 302, 306 (hereafter Simma and Paulus,
‘Responsibility of Individuals’); Jorg Kammerhofer, ‘Non-state actors from the
perspective of the Pure Theory of Law’ in Jean d’Aspremont (ed), Participants
in the International Legal System: Multiple Perspectives on Non-State Actors in
International Law (Routledge 2011) 54, 59-60.

34 Frauke Lachenmann, ‘Legal Positivism’ in MPEPIL (online edn, OUP July
2011) para 3 (hereafter Lachenmann, ‘Legal Positivism’).

35 Ibid.

36 Depending on the branch of positivism, the ultimate source is to be found in
State consent (consensualism) or notions such as pacta sunt servanda (neo-
positivism) or a rule of recognition. See eg Hans Kelsen, Reine Rechtslehre
(Deuticke, 1934) 129, who describes the ultimate source as ‘Grundnorm’.
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by a pre-set legal procedure.’’” Consequently, international law is not
described as law above States, but as law between States and can be
differentiated from ‘non-law’ as well as national law by its sources,
procedures, and doctrine.?

The Lotus principle has been considered to reflect a traditional positivist
approach towards international law. According to the Lotus principle, States
are free in their decisions unless acts or omissions are prohibited by
international law.?° Thus, international law is seen to possess a prohibitive
character.** Positivism, as reflected in the Lotus principle, has been
criticised especially with regard to the “‘undesired’ consequences which may
result from the absence of prohibitive rules*! and for its inability to provide
adequate answers to contemporary challenges.*> The adherence to State
sovereignty and State will has raised questions concerning the sources of

37 Lachenmann, ‘Legal Positivism’ (n 34) para 3.

38 Crawford, Brownlie’s Principles (n 33) 9; Jutta Brunnée, ‘Consent’ in MPEPIL
(online edn, OUP October 2010) para 3; Lachenmann, ‘Legal Positivism’ (n 34)
para 30.

39 The Lotus principle was developed from the so-called Lotus decision of the
PClIJ, see The Case of the S.S. “Lotus” (France v Turkey) [1927] PC1J Series A
No 10, in particular the Court’s statement at 8: ‘International law governs
relations between independent States. The rules of law binding upon States
therefore emanate from their own free will as expressed in conventions or by
usages generally accepted as expressing principles of law and established in
order to regulate the relations between these co-existing independent
communities or with a view to the achievement of common aims. Restrictions
upon the independence of States cannot therefore be presumed.’

40 For an alternative interpretation of the Lotus decision, see eg Jorg Kammerhofer,
‘Gaps, the Nuclear Weapons Advisory Opinion and the Structure of
International Legal Argument between Theory and Practice’ (2010) 80 BYIL
333, 341-43; Pia Hesse, ‘Comment: neither Sunken Vessel nor Blooming
Flower! The Lotus Principle and International Humanitarian Law’ in this
volume 80 (hereafter Hesse, ‘Neither Sunken Vesserl nor Blooming Flower!”).

41 With respect to domestic (German) law, see Gustav Radbruch, ‘Gesetzliches
Unrecht und {iibergesetzliches Recht’ (1946) 1 SJZ 105 (hereafter Radbruch,
‘Gesetzliches Unrecht’); regarding international law, see especially Martti
Koskenniemi, From Apology to Utopia: The Structure of International Legal
Argument (2nd edn, CUP 2006).

42 Jorg Kammerhofer and Jean d’Aspremont, ‘Introduction: the future of
international legal positivism’ in Jérg Kammerhofer and Jean d’Aspremont
(eds), International Legal Positivism in a Post-Modern World (CUP 2014) 1, 4-
7.
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international law* and the permissibility of analogies to fill perceived
‘gaps’ in international law.** Regardless of the criticism, positivism seems
to currently remain the dominant theory of international law* since it, inter
alia, offers coherence and predictability.*® This continued reliance on
positivism hence suggests a generally restrictive nature of international
(humanitarian) law.

II. Natural Law

The concept of natural law refers to norms and principles deduced from
god, nature, reason, the idea of justice, or some social or historical necessity,
i.e. from something not laid down by any human authority.*’ According to
natural law theory, international law is law above States and may not be
superseded by law made by States or other actors.*® While natural law does
not exclude the possible creation of positive norms through State consent,*
it foresees the prerogative to ‘correct’ positive law where needed.’® Despite
a resurgence of natural law theory in public international law,’! one of
natural law’s most important challenges remains the lack of an
acknowledged methodology for the identification and verification of natural

43 With regard to customary international law, the general principles of
international law and jus cogens, see eg Lachenmann, ‘Legal Positivism’ (n 34)
paras 35-37, 44, 47.

44 See Silja Voneky, ‘Analogy in International Law’ in MPEPIL (online edn, OUP
February 2008) paras 13-14, 24.

45 See generally Steven Ratner and Anne-Marie Slaughter, ‘Appraising the
Methods of International Law: A Prospectus for Readers’ (1999) 93 AJIL 291,
293; and specifically on human rights issues Simma and Paulus, ‘Responsibility
of Individuals’ (n 33) 302, who note that ‘in reflecting on our day-to-day legal
work, we realized that, for better or for worse, we indeed employ the tools
developed by the “positivist” tradition’.

46 Mary Ellen O’Connell, ‘Legal Process School’ in MPEPIL (online edn, OUP
November 2006) para 22.

47 Alexander Orakhelashvili, ‘Natural Law and Justice’ in MPEPIL (online edn,
OUP August 2007) para 1.

48 Alan Boyle and Christine Chinkin, The Making of International Law (OUP
2007) 11.

49 Kolb, Theories of International Law (n 32) 117.

50 See eg Radbruch, ‘Gesetzliches Unrecht’ (n 41).

51 Kolb, Theories of International Law (n 32) 116-18.
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law norms,>? which would allow international legal actors to authoritatively
rely on them.>® Natural law theory neither follows a Lotus approach towards
international law nor does it abstractly determine whether it is generally
permissive or restrictive in nature. Instead, it follows a case-by-case
approach and balances different norms and principles to reach a legal
conclusion® which may be permissive or restrictive in character, e.g.
allowing or prohibiting/limiting detention in armed conflict.

C. Existence of an International Humanitarian Law-Specific Approach?

IHL is a branch of public international law governing armed conflicts by
protecting those who are not or no longer participating in hostilities and by
restricting the means and methods of warfare. Whereas it must, as such, be
interpreted in accordance with general public international law, it
constitutes a distinct body of law with several specificities.>> This section
hence considers the possible existence of an IHL-specific approach towards
permissiveness and restriction based on a positivist approach, also due to
lack of accepted natural law methodology. It not only assesses the Lotus
principle’s perception within IHL, but also examines its norm structure,
including the significance and meaning of the principle of military necessity
and the Martens Clause.

L. Perception of the Lotus Principle within International Humanitarian Law

The extent to which the Lotus principle applies to IHL has been debated
predominately in the context of the ICJ’s Nuclear Weapons Advisory

52 Martti Koskenniemi, ‘Methodology of International Law’ in MPEPIL (online
edn, OUP November 2007) para 6. A prominent example which has been
discussed as a possible natural law norm is the ‘inherent right’ to self-defence.

53 International courts as the ICJ and PCIJ have rarely based their judgments and
opinions on norms or principles attributable to natural law, but reinforce their
findings by invoking such notions by way of obiter dicta, see Lachenmann,
‘Legal Positivism’ (n 34) para 56.

54 See eg Gustav Radbruch, Rechtsphilosophie: Studienausgabe (2nd edn, C.F.
Miiller 2003). Radbruch describes a pyramid of natural law principles with the
principle of justice on top.

55 Note for example the legally uncontested binding nature of IHL for non-State
actors in NIAC.
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Opinion.>® Given that the Court was asked if ‘the threat or use of nuclear
weapons [is] in any circumstances permitted under international law’,%’
intervening States argued over the necessity of an authorisation under
international law permitting the threat or use of nuclear weapons. Some
States criticised that the formulation of the question was incompatible with
international law, which protects States’ sovereignty and freedom to act that
is only restricted by prohibitive rules under international customary or
treaty law. If the Court were to answer the question, the word ‘permitted’
should be replaced by ‘prohibited’.® Other States asserted that the
invocation of the Lotus principle was inappropriate under contemporary
international law and in the circumstances of the present case.>® The Court,
however, simply noted that

... the nuclear-weapons States appearing before it either accepted, or did not dispute,

that their independence to act was indeed restricted by the principles and rules of

international law, more particularly humanitarian law ..., as did the other States

which took part in the proceedings.®
It hence concluded that ‘the argument concerning the legal conclusions to
be drawn from the use of the word “permitted” [is] without particular
significance for the disposition of the issues before the Court’.®! The Court
thereby ‘brushed aside’®? any meaningful debate about the Lotus principle’s
application within IHL and diverted it to the judges’ Separate and
Dissenting Opinions.

The Opinions primarily reveal a dissent regarding the continued

relevance of the Lotus principle for today’s international legal order in
general. Critics of a permissive approach to international law (1) stress the

56 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996]
ICJ Rep 226 (hereafter Nuclear Weapons).

57 The question upon which the Advisory Opinion had been requested was set forth
in UN GA Res UN Doc A/RES/49/75K (15 December 1994). The French text
equally reads as follows: ‘Est-il permis en droit international de recourir a la
menace ou & I’emploi d’armes nucléaires en toute circonstance?’.

58 Nuclear Weapons (n 56) 238-39, paras 21 et seq.

59 Ibid, para 21.

60 Ibid, 239, para 22.

61 Ibid.

62 Christopher Greenwood, ‘The Advisory Opinion on Nuclear Weapons and the
Contribution of the International Court to International Humanitarian Law’
(1997) IRRC 66, 67, who also demonstrates that the Court, in its subsequent
analysis, considered if certain rules prohibit the use of nuclear weapons, and not
whether they authorise such use.
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evolution of the international legal system from co-existence to
community,% (2) emphasise the specific context of the Lotus decision, i.e.
the delimitation of criminal jurisdiction,®* and (3) support natural law
approaches instead of, or in addition to, legal positivism.% In relation to a
later Advisory Opinion, the continued endorsement of the Lotus principle
was additionally criticised for ignoring ‘the possible degrees of non-
prohibition, ranging from “tolerated” to “permissible” to “desirable® and
for failing to explore ‘whether international law can be deliberately neutral
or silent on a certain issue.’®’

Regarding the application of the Lotus principle to IHL specifically,
dissenting judges have distinguished the context of the Lotus decision (i.e.
the collision of two vessels on the high seas in peacetime) from situations
to which IHL applies (e.g. the use of nuclear weapons in armed conflict) in
order to argue that IHL was already a well-established concept at the time
of the decision, but simply not relevant to it. The PCIJ’s decision should
thus not be used to negate IHL and to override its basic principles, such as
the Martens Clause.®® In other, more drastic, words: a case dealing with the
delimitation of criminal jurisdiction, being ‘scarcely an earth-shaking
issue’,%’ should not be seen as governing ‘any act which could bring
civilization to an end and annihilate mankind’.”® More fundamentally, it is
contended that the Lotus principle does not apply to acts or omissions which
‘by reason of their essential nature, cannot form the subject of a right’, as
these threaten the international community’s very own existence and, thus,
the international legal order protecting State sovereignty.”!

Despite individual judges’ doubts about the continued relevance of the
Lotus principle in international law and concerns about the appropriateness
of'its application to IHL, the ICJ has so far not decided to abandon its mainly

63 Declaration of President Bedjaoui in Nuclear Weapons (n 56) 48, para 12.

64 Ibid. On this aspect, see also Hesse, ‘Neither Sunken Vessel nor Blooming
Flower!” (n 40).

65 Dissenting Opinion of Judge Weeramantry in Nuclear Weapons (n 56) 494.

66 Declaration of Judge Simma in Accordance with International Law of the
Unilateral Declaration of Independence in Respect of Kosovo (Advisory
Opinion) [2010] ICJ Rep 403, 480, para 8.

67 Ibid, 480-481, para 9.

68 Dissenting Opinion of Judge Weeramantry in Nuclear Weapons (n 56) 495.

69 Dissenting Opinion Judge Shahabuddeen in Nuclear Weapons (n 56) 395.

70 Ibid, 394.

71 Ibid, 392. For an analysis of the Lotus principle’s compatibility with the UN
Charter and the law of neutrality, see also 391.
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positivist view. An analysis of the norm structure of IHL might therefore
complement the judges’ considerations.

II. Norm Structure of International Humanitarian Law

As far as the first codifications of IHL — such as the Paris Declaration of
1856,7% the Lieber Code of 1863,” the Saint Petersburg Declaration of
1868.,7* and the Oxford Manual of 18807° — are informative, IHL initially
served to limit the belligerents’ exercise of power and to generate restrictive
effects by relying on certain overarching principles based on natural law.”®
As codification progressed, the formulation of and relationship between
such principles was framed in positive legal rules,”’ making THL one of the
first branches of public international law to be comprehensively codified.
The norm structure of modern treaty IHL as well as its drafting history
suggests that States primarily agreed on restrictive rules. The current rules
of IHL treaties are generally prohibitory in wording and manner.’”® Only a
few rules use permissive wording, e.g. Art. 21 GC III on the restriction of
liberty of movement of prisoners of war and Art. 43 (2) AP I which grants
‘[m]embers of the armed forces of a Party to a conflict ... the right to

72 Declaration Respecting Maritime Law (entered into force 16 April 1856) in
British State Papers vol. LXI (1856), 155.

73 Instructions for the Government of Armies of the United States in the Field (24
April 1863) in Dietrich Schindler and Jiri Toman, The Laws of Armed Conflicts
(3rd edn, Martinus Nijhoff Publisher 1988) 3 (hereafter Lieber Code).

74 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles
Under 400 Grammes Weight (entered into force 11 December 1868) in Dietrich
Schindler and Jiri Toman, The Laws of Armed Conflicts (3rd edn, Martinus
Nijhoff Publisher 1988) 102.

75 The Laws of War on Land (Oxford, 9 September 1880) in Dietrich Schindler
and Jiri Toman (eds), The Laws of Armed Conflicts (3rd edn, Martinus Nijhoff
Publisher 1988) 36.

76 Martti Koskenniemi, The Gentle Civilizer of Nations (CUP 2001) 70-88.

77 See Michael N. Schmitt, ‘Military Necessity and Humanity in International
Humanitarian Law: Preserving the Delicate Balance’ (2010) 50 VJIL 796, 796
(hereafter Schmitt, ‘Military Necessity’); Yoram Dinstein, ‘Military Necessity’
in MPEPIL (online edn, OUP September 2015) para 7 (hereafter Dinstein,
‘Military Necessity”’).

78 This contribution perceives rules expressing obligations in IHL such as
Art. 10 (2) GC I or Art. 12 (1) AP I as restrictive rules as they prohibit any
behaviour which is not in compliance with the obligation.
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participate directly in hostilities’. Taking into account the travaux
préparatoires, commentators argue that the permissive wording was chosen
only for reasons of clarification.” According to them, the prerequisite of a
permissive norm for belligerents’ conduct was not intended.’’ As
conventional IHL is expanding, in particular with respect to limitations and
prohibitions of means of warfare,?! it may well be argued that these treaties
demonstrate a continued intention of States to regulate warfare by imposing
restrictions, which is equally reflected in their practice contributing to the
formation of customary IHL. An examination of the rules of customary
IHL, as formulated in the ICRC’s Customary International Humanitarian
Law Study,® reveals that they too have been phrased in a mostly prohibitory
way with only few rules formulated in permissive wording.®> However,
according to the context of and the commentaries to the rules, these
permissions either constitute exceptions to general prohibitions or provide
clarifications.®

For a more thorough analysis of the norm structure of [HL, the following
subsections discuss the contemporary significance and meaning of the
principle of military necessity and of the Martens Clause for the permission
or restriction of conduct in IHL.

79 Jean S. Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary,
vol. IIT (Geneva 1960) 178 (hereafter Pictet, Commentary); Yves Sandoz et al
(eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (Martinus Nijhoff Publishers 1987) 515-16
(hereafter Sandoz et al, Commentary).

80 Pictet, Commentary (n 79) 178; Sandoz et al, Commentary (n 79) 515-16.

81 See eg the recently adopted Treaty on the Prohibition of Nuclear Weapons
(adopted 7 July 2017) UN GA A/RES/71/258 (Treaty on the Prohibition of
Nuclear Weapons).

82 Henckaerts and Doswald-Beck, Customary IHL (n 9).

83 Ibid, Rules 1, 49, 51, 66, 68 and 128.

84 Ibid, Rule 1 which, in the first sentence, obliges parties to a conflict to
distinguish between civilians and combatants. In the second and third sentence,
the rule clarifies that thus, ‘[attacks] may only be directed against combatants’,
but ‘must not be directed against civilians.’
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1. Principle of military necessity

When the principle of military necessity was first codified in the Lieber
Code in 1863,% it drew in part upon morality and a responsibility ‘to one
another and to God’ in conducting warfare.® However, it also established
the weakening of enemy forces as the only legitimate purpose of the conduct
of warfare and linked the necessity of measures ‘indispensable for securing
the ends of the war’ to their legality according to ‘the modern law and
usages of war’. Whereas the principle has since been understood as only
permitting measures ‘in accordance with law’, its permissive or restrictive
nature remains controversial.%’

Concerning the principle’s relation to treaty and customary rules of
positive law, States, academia and jurisprudence such as the Nuremberg
Tribunal’s Hostage case have rejected the German nineteenth century
doctrine of Kriegsraison geht vor Kriegsmanier (‘the necessities of war take

85 See Art. 14-16 Lieber Code (n 73): ‘Art. 14: Military necessity, as understood
by modern civilized nations, consists in the necessity of those measures which
are indispensable for securing the ends of the war, and which are lawful
according to the modern law and usages of war’; ‘Art. 15: Military necessity
admits of all direct destruction of life or limb of armed enemies, and of other
persons whose destruction is incidentally unavoidable in the armed contests of
the war ... Men who take up arms against one another in public war do not cease
on this account to be moral beings, responsible to one another and to God.” and
‘Art. 16: Military necessity does not admit of cruelty — that is, the infliction of
suffering for the sake of suffering or for revenge ... and, in general, military
necessity does not include any act of hostility which makes the return to peace
unnecessarily difficult.’

86 The principle of military necessity and the Martens Clause are therefore often-
cited examples of concepts containing notions of natural law; see Rupert
Ticehorst, ‘The Martens Clause and the Laws of Armed Conflict’ (1997) 37
IRRC 125, 132-33 (hereafter Ticehorst, ‘Martens Clause’); Michael Salter,
‘Reinterpreting Competing Interpretations of the Scope and Potential of the
Martens Clause’ (2012) 17 JCSL 403, 433-34 (hereafter Salter, ‘Reinterpreting
Competing Interpretations’); David Turns, ‘Military Necessity’ (Oxford
Bibliographies, 2012) <http://www.oxfordbibliographies.com/> accessed 30
October 2017; David Luban, ‘Military Necessity and the Cultures of Military
Law’ (2013) 26 LJIL 315, 340 (hereafter Luban, ‘Military Necessity’). This
analysis considers them from a positivist perspective only.

87 See, among others, Burrus M. Carnahan, ‘Lincoln, Lieber and the Laws of War:
The Origins and Limits of the Principle of Military Necessity’ (1998) 92 AJIL
213; Schmitt, ‘Military Necessity’ (n 77); and Nils Melzer, ‘Targeted Killing or
Less Harmful Means? — Israel’s High Court Judgment on Targeted Killing and
the Restrictive Function of Military Necessity’ (2006) 9 YbIHL 87.
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precedence over the rules of war’®®). The Tribunal provided that ‘[m]ilitary
necessity or expediency do not justify a violation of positive rules’® and
that the prohibitions contained in the Hague Regulations ‘control and are
superior to military necessities of the most urgent nature except where the
Regulations themselves specifically provide the contrary’.”® Examples of
contemporary rules providing for the possibility to invoke military necessity
in exceptional circumstances include Art. 8 GC I and GC II, Art. 53 GC 1V,
Art. 52 (2) AP I, Art. 62 (1) AP I and Art. 71 (3) AP I as well as Rules 38
(B), 39, 43 (B), 50, 51, 56 and 156 of the ICRC’s Customary International
Humanitarian Law Study.®' These articles support the conclusion that the
principle of military necessity only permits departure from prohibitive rules
if the rules foresee such a possibility.”?

The role of the principle of military necessity in situations not explicitly
covered by rules of positive IHL remains a subject of debate®® and practical
relevance, e.g. with respect to the legal basis for detention in NIAC, as
illustrated above. Some argue that the principle is not limited to rules of
positive law specifically foreseeing its application, but may serve as an
independent rule — either as customary law or as a general principle of law
within the meaning of Art. 38 (1) (c) ICJ-Statute — in the absence of explicit
rules of positive law (i.e. providing a basis for detention).”* Others maintain

88 Luban, ‘Military Necessity’ (n 86) 341.

89 The United States of America v Wilhelm List, et al (1948) Law Reports of Trials
of War Criminals selected and prepared by the United Nations War Crimes
Commission, vol. VIII, 66 (hereafter US v Wilhelm List, et al).

90 Ibid, 69.

91 Henckaerts and Doswald-Beck, Customary IHL (n 9). For an example of
domestic regulation reflecting this position, see Office of General Counsel,
Department of Defence, Law of War Manual, (Washington 2016) paras 1.3.3.2,
2.1.2.3 and 2.2. (hereafter DoD Manual), which defines military necessity as
‘the principle that justifies the use of all measures needed to defeat the enemy as
quickly and efficiently as possible that are not prohibited by the law of war’.

92 On the IHL-specific approach towards State responsibility (i.e. necessity as a
possible circumstance precluding wrongfulness according to Art. 25 (2) (a)
ASR), see eg Marco Sassoli, ‘State Responsibility for Violations of International
Humanitarian Law’ (2002) 84 IRRC 401.

93 For an early discussion, see US v Wilhelm List, et al (n 89) 63-64, in which the
Tribunal discussed under which circumstances violations of rules derived from
fundamental concepts of justice, humanity and the rights of individuals may be
justified (which were, however, not met in the case).

94 See eg DoD Manual (n 91) 2.2.1.
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that the principle may never be invoked as an independent rule, but only if
a norm explicitly foresees its application.”

Ultimately, the existence or non-existence of the principle of military
necessity as an independent rule of IHL seems to be of only limited
significance for the purpose of this analysis. If the principle was an
independent rule of IHL, its existence would only be relevant for the
examination of an IHL-specific approach towards the Lotus principle if its
nature was permissive. Such an independent permissive rule would imply
that States are not free in their belligerent conduct, but are dependent on
permission and are obliged to act at least within the limits of the principle
of military necessity’s scope of permission. Otherwise (i.e. if the principle
of military necessity was restrictive in nature), it would in principle
reinforce the application of the Lotus principle within IHL, but serve to
restrict belligerents’ freedom to conduct that is militarily necessary.

Currently, there seems yet to be insufficient support for the existence of
an independent rule of the principle of military necessity, either permissive
or restrictive in nature, within positive IHL. Therefore, it seems unjustified
to, firstly, conclude that the principle of military necessity affirms or
constrains the application of the Lotus principle within IHL or to, secondly,
derive a humanitarian law-specific approach from it.

2. Martens Clause

Due to its uncommonly broad wording and drafting history, the Martens
Clause has been subject to a variety of interpretations. In general, four main
approaches for the interpretation of the Clause can be identified. These
consider it as: (1) irrelevant/inapplicable, (2) a reminder that customary and
conventional international law apply in parallel, (3) an affirmation of the
existence of a separate source of international law to be distinguished from
customary and conventional international law, and (4) a prevention of an a
contrario argument based on the Lotus principle.®®

95 See eg Dinstein, ‘Military Necessity’ (n 77) paras 8-10, who refers to war crime
trials after World War II; Nobuo Hayashi, ‘Requirements of Military Necessity
in International Humanitarian Law and International Criminal Law’ (2010) 28
Boston University International Law Journal 39.

96 See generally Jochen von Bernstoff, ‘Martens Clause’ in MPEPIL (online edn,
OUP December 2009); Ticehorst, ‘Martens Clause’ (n 86); Salter,
‘Reinterpreting Competing Interpretations’ (n 86).
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Whereas some have argued that the Martens Clause has lacked normative
status since its inception, others have put forward that the Clause has lost
legal significance over time. The former position is based on the Clause’s
(historical) context. It stresses that the inclusion of the Clause, proposed by
Russian diplomat Fyodor Fyodorovich Martens, into the legally non-
binding preamble of the 1899 Hague Convention 1I°7 was a compromise
between the great powers and smaller States over a dispute on the inclusion
of rules of the 1874 Brussels Declaration dealing with combatant status for
resistance fighters during belligerent occupation, and therefore only
constituted a ‘diplomatic ploy’.”® The latter position submits that the
wording of the Martens Clause (‘until a more complete code of the laws of
war is issued’) implied a temporary restriction to the Clause’s scope of
application which was triggered when ‘a more complete code of the laws of
war’ was issued with the adoption of the 1949 Geneva Conventions and
their Additional Protocols of 1977.° Both arguments, considered in
isolation, ignore that the Martens Clause has not only been reaffirmed in
subsequent conventions, but legally revalued when included in the
substantive provisions of the Geneva Conventions and AP 1.9

97 Convention (II) with Respect to the Laws and Customs of War on Land (adopted
29 July 1899, entered into force 04 September 1900) in Dietrich Schindler and
Jiri Toman (eds), The Laws of Armed Conflicts (3rd edn, Martinus Nijhoff
Publisher 1988) 69-93. The Preamble notes that ‘[until] a more complete code
of the laws of war is issued, the High Contracting Parties think it right to declare
that in cases not included in the Regulations adopted by them, populations and
belligerents remain under the protection and empire of the principles of
international law, as they result from the usages established between civilized
nations, from the laws of humanity, and the requirements of the public
conscience’.

98 Antonio Cassese, ‘The Martens Clause: Half a Loaf or Simply Pie in the Sky?’
(2000) 11 EJIL 187, 193-94 and 197 (hereafter Cassese, ‘The Martens Clause’).

99 See especially the position of the Russian Federation in Nuclear Weapons (n 56),
‘Written Statement and Comments of the Russian Federation on the Issue of the
Legality of the Threat or Use of Nuclear Weapons’ (19 June 1995) 13
<http://www.icj-cij.org/files/case-related/95/8796.pdf> accessed 30 October
2017.

100 See common Art. 63/62/142/158 GC, Art. 1 (2) AP I, the preamble to AP II and
compare the wording of Art. 1 (2) AP I: ‘In cases not covered by this Protocol
or by other international agreements, civilians and combatants remain under the
protection and authority of the principles of international law derived from
established custom, from the principles of humanity and from the dictates of
public conscience.’
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The submissions of the UK and the US to the ICJ in the Nuclear Weapons
Advisory Opinion reflect a second interpretative approach, according to
which the Martens Clause only serves as a reminder that customary
international law continues to apply after the adoption of a treaty norm, but
has no normative content of its own.'! Yet, it is not apparent why a
reminder (legally binding or not) should be necessary, given that
international law knows no hierarchy in the sources of legal obligations.
Moreover, the Clause’s wording is not limited to ‘custom’, but extends to
the ‘principles of humanity’ and the ‘dictates of public conscience’, which
can hardly be reduced to mean customary international law.

In a third interpretative approach, it has therefore been suggested that the
Martens Clause affirms the existence of separate sources of international
law that are to be distinguished from conventional and customary
international law. Not only does the drafting history of the relevant treaties
not support such a conclusion,'?? but it also remains unclear which rules
would be deducible from the ‘principles of humanity’ and the ‘dictates of
public conscience’ in the absence of conventional or customary
international law. ' It must thus be noted that in international and national

101 See eg the position of the UK in Nuclear Weapons (n 56) ‘Statement of the
Government of the United Kingdom’ (16 June 1995) 48, para 3.58
<http://www.icj-cij.org/files/case-related/95/8802.pdf> accessed 30 October
2017: ‘The terms of the Martens Clause themselves make it necessary to point
to a rule of customary international law which might outlaw the use of nuclear
weapons. Since the existence of such a rule is in question, reference to the
Martens Clause adds little.’

102 Compare the ICRC draft preamble to the Additional Protocols to the Geneva
Conventions of August 12, 1949 and their Commentary (Geneva, October
1973), 5 (‘Recalling that, in cases not covered by conventional or customary
international law, civilian population and the combatants remain under the
protection of the principles of humanity and the dictates of the public
conscience’) with the final wording of Art. 1 (2) AP I. The Drafting Committee
did not follow the ICRC’s proposal and located the principles of humanity and
dictates of the public conscience within the Martens Clause-formulation
requiring the existence of ‘principles of international law derived from ... the
principles of humanity and from the dictates of public conscience’, see Michael
Bothe et al, New Rules for Victims of Armed Conflicts: Commentary on the Two
1977 Protocols Additional to the Geneva Conventions of 1977 (Martinus Nijhoff
Publishers 1982) 44.

103 For a discussion about possible ways to identify the dictates of public
conscience, see Dissenting Opinion of Judge Shahabuddeen in Nuclear
Weapons (n 56) 410, who proposes to look to sources which speak ‘with
authority’, like resolutions of the UN GA. See also the Treaty on the Prohibition
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jurisprudence, in State practice or academic writings, it has never been
found that a rule has emerged only as a result of these notions, but that
conventional or customary international law was required for a positive rule
to exist.!04

Based on these considerations, a fourth approach to interpreting the
Martens Clause seems preferable. It supposes that the Martens Clause
prevents an a contrario argument based on the Lotus principle and that it
provides that something which is not explicitly prohibited by a treaty is not
ipso facto permitted in IHL.'* The notions referred to in the Clause at least
prevent a strict application of the Lotus principle: States are not entirely free
to do what is not expressly prohibited by treaty or custom. More
specifically, they must consider the principles of humanity and the dictates
of public conscience, which may or may not provide guidance restricting or

of Nuclear Weapons (n 81) which in its preamble ‘[reaffirms] that any use of
nuclear weapons would also be abhorrent to the principles of humanity and the
dictates of public conscience’ and hence takes a more affirmative stance than
previous drafts which had reaffirmed ‘that in cases not covered by this
convention, civilians and combatants remain under the protection and authority
of the principles of international law derived from established custom, from the
principles of humanity and from the dictates of public conscience’.

104 See generally The Prosecutor v Kupreskic et al (Judgment) ICTY-95-16-T-14
(14 January 2000) 525 and Cassese, ‘The Martens Clause’ (n 98) 202-8 and
Mary Ellen O’Connell, ‘Historical Development and Legal Basis’ in Dieter
Fleck (ed), The Handbook of Humanitarian Law in Armed Conflicts (3rd ed,
OUP 2013) 1, para 131. See also Jean-Philippe Lavoyer and Louis Maresca,
‘The Role of the ICRC in the Development of International Humanitarian Law’
(1999) 4 International Negotiation 501, 511-17, who (partially dissenting) note
with respect to the Ottawa process to ban anti-personnel landmines: ‘This
process affirmed for many what the ICRC and others had always known to be
true: that humanitarian law has its roots in the public perception about the
acceptable limits of warfare. It has long been a maxim of humanitarian law that
even in the absence of positive or customary rules, the conduct of armed conflict
is limited by the “laws of humanity and the dictates of public conscience”. Public
conscience was a vital element in creating the necessary political will for action
against anti-personnel mines in government, military and international circles.
As a result, it became a stigmatised weapon, and the norm against its use was
established before the adoption of the ban treaty. This element was an important
factor in the decision of countries to continue developing a ban in a new context,
closely linked with civil society.’

105 Louise Doswald-Beck, ‘International Humanitarian Law and the Advisory
Opinion of the International Court of Justice on the Legality of the Threat or Use
of Nuclear Weapons’ (1997) 79 IRRC 37, 49.
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permitting certain conduct — such as detention — but which open up IHL to
further development and other areas of international law.

D. Conclusion

The discussion about detention in NIAC illuminates the persistently diverse
perceptions of international law and its treatment of situations which are not
addressed by explicit legal rules. The issue whether and to what extent the
Lotus principle applies to IHL is of fundamental importance in this
context.! An analysis of the jurisprudence of the ICJ confirms a positivist
approach which foresees the application of the Lotus principle within IHL.
An examination of the norm structure of treaty and customary IHL also
suggests that IHL is mainly restrictive in nature and compatible with a
positivist vision of international law, meaning that belligerent conduct is
permitted, if not prohibited by law. The principle of military necessity, if
interpreted to constitute an independent legal rule of permissive nature and
the Martens Clause, however, constrain the application of the Lotus
principle within IHL. The Martens Clause especially serves to prevent
a contrario arguments and to limit States’ freedom in conducting armed
conflict by introducing notions possibly inspired by natural law, such as the
principles of humanity and dictates of public conscience. Forcedly vague,
the notions require further legal interpretation to provide better guidance.
However, it is foreseeable that a case-by-case approach to the application
of a ‘Martens Clause-restricted Lotus principle’ (however well informed)
does not produce pragmatic solutions to military and humanitarian needs
which IHL seeks to balance with both resolve and caution. Thus, States are
well advised to fill possible gaps in positive law and to work towards greater
legal clarity.!'?

106  More generally, the operation of the Lotus principle within other branches of
public international law seems worthy of more scholarly attention.

107  For scholarly contributions, see eg Brian Orend, ‘The Next Geneva Convention:
Filling a Law-of-War Gap with Human Rights Values’ in Jens David Ohlin (ed),
Theoretical Boundaries of Armed Conflict and Human Rights (CUP 2016) 363.
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Comment: neither Sunken Vessel nor Blooming
Flower! The Lotus Principle and International
Humanitarian Law

Pia Hesse

A. Introduction

The Lotus case of the PCIJ is one of the most cited cases in international
law. Formulating the voluntarist paradigm with international law as rules
emanating from the free will of independent States, Lotus serves as an
important point of reference for deliberations on legal positivism. From the
appraisal that it is State consent that gives international law its binding
force, the Court infers that
... [t]he rules of law binding upon States therefore emanate from their own free will
as expressed in conventions or by usages generally accepted as expressing
principles of law and established in order to regulate the relations between these co-
existing independent communities or with a view to the achievement of common
aims. Restrictions upon the independence of States cannot therefore be presumed.!
This Lotus formula is often invoked as a meta-concept attesting
international law a prohibitive nature and thereby reflecting a rigid
positivist approach to international law. In their paper, Katja Schoberl and
Linus Miihrel essentially analyse the relevance of this concept to IHL.

In this comment, I argue that this frequently referenced passage of the
PCIJ’s case cannot be read in isolation, but must rather be understood in its
context. In this way, the Lotus principle loses its significance as a doctrine
to explain the nature of international law as a whole. To use Katja
Schéberl’s and Linus Miihrel’s words: The flower is not in full bloom, but
it is much more than a sunken vessel. The Lofus formula is part of the PCIJ’s
more detailed elaborations on the broader question of jurisdiction in
international law. Its relevance thus spans beyond the single case of the
collision between a French and a Turkish steamer back in 1926. In fact,
jurisdiction is the gist of the Lotus case. Understanding the Lotus formula

1 The Case of the S.S. “Lotus” (France v Turkey) [1927] PCIJ Series A No 10,
para 44 (hereafter ‘The Case of the SS Lotus”).
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cited above as one statement of the Court’s larger deliberations on
jurisdiction, this comment claims that the Lofus formula is not readily
applicable to IHL.

As a first step, I will turn to the international law on jurisdiction in more
general terms. On this basis, [ will then demonstrate how it relates to IHL
and thereby underpin my assertion that Lotus is not apt to determine the
nature of IHL.

B. The International Law on Jurisdiction

International law on jurisdiction is a vast field. It is basically a procedural
mechanism to determine the application ratione loci of different substantive
regulations.? In 1927, when the PCIJ was asked to resolve the dispute
between the French and the Turkish government, substantive regulations
were predominantly found in the domestic legal orders of States. In a
decentralised international system of independent States, the key role of
international law was to delimit spheres of competence between co-existing
States. The substantive legal framework to then govern the given situation
was the domestic law of the competent State. International law as a legal
order performing a task of co-ordination between sovereign States: This
was ‘the spirit of the times™ and this is the image of international law
adopted by the PC1J in the Lotus case.

The question the PCIJ was confronted with was whether States actually
need to ‘point to some title 7o jurisdiction’* or whether States are free to
exercise jurisdiction unless there is a rule of international law prohibiting
it>. The exercise of jurisdiction can be performed by prescribing rules, or by
enforcing these rules either through the executive branch or through courts.
Here, and this is central to this comment, it is essential to make a
differentiation. There is a distinction between the rules that are prescribed
or enforced and the rules that provide the authorisation to prescribe or

2 Cedric Ryngaert, Jurisdiction in International Law (2nd edn, OUP 2015) 2
(hereafter ‘Ryngaert, Jurisdiction’).
3 Declaration of President Bedjaoui in Legality of the Threat or Use of Nuclear

Weapons (Advisory Opinion) [1996] ICJ Rep 226, para 12 (hereafter
‘Declaration Judge Bedjaoui’).

4 This was the position of the French Government in the Lotus case, see The Case
of the SS Lotus (n 1) para 41; emphasis added.
5 The position of the Turkish Government in the Lotus case, ibid.
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enforce — the title ‘to’ jurisdiction. Whereas the former usually is found
among domestic laws of States, the latter is one of international law. The
Lotus formula, however, exclusively refers to the latter type of rules — those
granting or not granting a title to jurisdiction.

International law on jurisdiction thus aims at demarcating the fields of
competence between sovereign States and, thereby, at reducing conflicts
between them.® As a consequence, the decision of the PCIJ that is put in a
nutshell by the above cited Lotus formula can, originally, only apply to
international rules concerning the ‘if’ of the exercise of jurisdiction by
States in their international relations. The essential phrase supposedly
explaining the nature of international law, [r]estrictions upon the
independence of States cannot therefore be presumed’, is to be taken as
meaning ‘[r]estrictions upon the exercise of jurisdiction by States cannot
therefore be presumed’.

However, this statement, reflecting the consent theory underlying the
positivist paradigm, is only half of the truth. The PCIJ made a distinction
between different forms of exercising jurisdiction and established different
relationships of rules and exceptions for them. Whereas States are generally
free, if not restrained by a prohibitive rule of international law, to prescribe
rules (prescriptive jurisdiction) even concerning situations and persons
outside their territorial boundaries, the enforcement of its rules
(enforcement jurisdiction) using coercive power in another State’s territory
is generally prohibited, unless a permissive rule to the contrary exists.” The
international law of jurisdiction, however, has since developed and other
principles have emerged, especially under customary international law.3
But these need not be further elaborated here, as international law of
jurisdiction is not the topic of this comment. This brief digression served
only to demonstrate that the Lotus formula first and foremost is concerned
with international jurisdiction and that the PCIJ in its decision adopted a
view that regards international law as inter-State law, a system that operates
in the horizontal dimension, regulating the relationship between
independent entities.’

6 John E. Ferry, ‘Towards Completing the Charm: The Woodpulp Judgment’
(1989) 10 European Competition Law Review 58.

7 The Case of the SS Lotus (n 1) para 45.

See Ryngaert, Jurisdiction (n 2).

9 Roman Kwiecien, ‘On Some Contemporary Challenges to Statehood in the
International Legal Order: International Law Between Lotus and Global
Administrative Law’ (2013) 51 Archiv des Volkerrechts 281.

o

82



https://doi.org/10.5771/9783845289557
https://www.nomos-elibrary.de/agb

Comment: Neither Sunken Vessel nor Blooming Flower!

IHL, however, is the best illustration of the fact that international law is
more than inter-State law, which, at the same time, disqualifies it from being
subject to the Lotus doctrine.

C. The International Law on Jurisdiction and International Humanitarian
Law

As has been shown, an allocation of competence by the law of international
jurisdiction determines a State’s scope of action and, as a corollary, the
scope of application ratione loci of its laws. How does IHL relate to this
differentiation between rules of international law that provide the ground of
jurisdiction and a State’s rules that are prescribed or enforced in exercising
that jurisdiction?

As Katja Schoberl and Linus Miihrel point out, IHL ‘constitutes a distinct
body of law with several specificities’. IHL’s particularity within the
international legal order also becomes evident when compared to
international law on jurisdiction. ITHL is an example of successful
substantivism'® and, as such, is quite the opposite of an instrument of co-
ordination. IHL does not allocate competences in the sense of Lotus, but it
presents a branch of international law that regulates a particular subject
matter in substantive terms — the means and methods of warfare. This, of
course, is due to the fact that, traditionally, the nature of the object of
regulation of IHL — war — had a purely international character. As IHL is
the applicable law to armed conflict in substantive terms, there is no need
to (1) determine the competent State that then (2) applies its laws to the
situation. The applicable substantive law can be found in international law
itself, in IHL. Put bluntly, there is no room for Lofus. Whereas the law of
jurisdiction is a procedural mechanism managing action of independent
States within a decentralised system, IHL is a branch of international law
providing for substantive regulation of a subject matter in a centralised
manner. Lotus and international jurisdiction are concerned with territoriality
and sovereignty. Non-State values, like the protection of those not
participating in hostilities as is the case for IHL, are not addressed.

Katja Schéberl and Linus Miihrel put forward the example of the alleged
Taliban fighter Serdar Mohammed to accentuate the necessity of either

10 Cedric Ryngaert, ‘The Limits of Substantive International Economic Law: In
Support of Reasonable Extraterritorial Jurisdiction’ in Bert Keirsbilck et al
(eds), Facing the Limits of the Law (Springer 2009) 242.
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“fill[ing] possible gaps in positive law’ or alternatively determining the
nature of IHL in order to be able to make sense of perceived gaps in positive
law. This case provoked the debate about whether IHL provided for an
authorisation to detain in NIACs and, as a consequence, evoked a debate
about the nature of IHL itself.

Seen through the Lotus lens, the detention of Serdar Mohammed in
Afghanistan carried out by the British armed forces in 2010 was an exercise
of extraterritorial enforcement jurisdiction. Of course, this exercise of
jurisdiction required an international principle of law to allow for this
otherwise unlawful violation of Afghanistan’s territorial integrity. The
international principle of law, here, is the legal basis for the UK’s overall
military engagement in Afghanistan (initially the right of collective self-
defence in support of the US, later the resolution of the UN SC mandating
ISAF). However, the authorisation of foreign States was not required in
order to identify the domestic law applicable to govern the situation, as
international law itself provides for the substantive laws for situations of
armed conflicts: IHL. As mentioned above, Lotus does not say anything
about the actual exercise of jurisdiction by a State; rather, it concerns the
permission/prohibition to exercise jurisdiction in the first place. Once the
sovereignty hurdle has been overcome, here in the form of jus ad bellum
norms, the Lotus principle is satisfied. The next step, namely the question
of which law governs this exercise of jurisdiction, is based on other
considerations, especially on those inherent to IHL, as offered by the
humanitarian-law-specific approach of Katja Schoberl and Linus Miihrel.

D. Conclusion

When claims are made that the Lotus principle is outdated as it is reflective
of ‘the spirit of an international society which as yet had few institutions
and was governed by an international law of strict co-existence, itself a
reflection of the vigour of the principle of State sovereignty’,'! T agree. I do
not agree, though, that this is the reason why Lotus is unable to explain the
nature of IHL. Whether Lotus is still the leading doctrine to regulate
international jurisdiction or not is not of concern to this comment. The
important finding is rather that this was its initial purpose. As shown above,
the rule that ‘[r]estrictions ... cannot therefore be presumed’ only applies to
those international laws that qualify as rules allocating competences

11 Declaration Judge Bedjaoui (n 3) para 12.
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between States. IHL does not qualify as such. It is true that the distinction
between the two categories of rules established above is not always easily
made. In fact, rules of international law may, at the same time, contain
coordinating elements determining the State that is competent to exercise
power, and are thus to be categoris