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Preface

Human rights protected? Nine Southern African country reports on
HIV, AIDS and the law builds on HIV/AIDS and human rights in
Southern Africa, an analysis of the situation of HIV, AIDS and human
rights in Southern Africa, undertaken by the Centre for the Study of
AIDS (CSA) in 2002." The present publication takes these reports
further by expanding the countries examined, updating the reports,
and amending them to incorporate country-specific information on
the four debates presented in Human rights under threat: Four
perspectives on HIV, AIDS and the law in Southern Africa, an
accompanying publication by the AIDS and Human Rights Research
Unit (Unit) of the CSA and the Centre for Human Rights (CHR). The
four issues of particular concern with respect to the protection of
human rights, which were incorporated into these updated reports
are: the criminalisation of the wilful transmission of HIV; routine
testing; the restriction of prisoners’ access to prevention and
treatment; and the limitations on access to HIV and AIDS-related
medicines.

In order to update the existing reports, researchers were
identified from existing networks in each of the nine countries under
discussion. A questionnaire was developed by the Unit, which was
used by the researchers in order to guide the research and to ensure
consistency in the nature of information gathered. The responses
were then collated by the Unit and are published here. As far as
possible, the updated reports set out the position of HIV, AIDS and the
law in the respective countries as of 31 July 2007. This report may be
read in conjunction with the AIDS and Rights Alliance of Southern
Africa (ARASA) research report HIV/AIDS and human rights in SADC:
An evaluation of the steps taken by countries within the SADC region
to implement the International Guidelines on HIV/AIDS and Human
Rights, released at the end of 2006 (see http://www.arasa.info). The
ARASA report is broader in its regional scope, as it focuses on all 14
SADC countries, but also narrower in its substantive ambit, as it limits
itself to the International Guidelines.?

South African judge and HIV activist, Edwin Cameron, noted that
the role of the law in a public health crisis should be ‘to contain the
epidemic and to mitigate its impact’.? In other words, he states, the
law ‘should aim to save the uninfected from infection and to protect
the infected from the unjust consequences of public pam’c’.4 Is the
law offering this kind of protection in the face of the HIV epidemic?
Acknowledging that the most effective way to ensure the protection
of human rights is to enshrine international norms in national
constitutions and national legislation, this publication examines this

1
2

See http://www.csa.za.org

See also A Strode and B Grant ‘A critical review of the extent to which the HIV/
AIDS and Human Riglopment Community’ (2007) Obiter 70.

E Cameron ‘Using the law in the HIV pandemic: sword or shield’ Lecture at
Birkbeck College, London 28 June 2007 http://www.nat.org.uk/document/307
(accessed 30 August 2007).

As above.
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question with respect to nine Southern African countries: Botswana,
Lesotho, Malawi, Namibia, Mozambique, South Africa, Swaziland,
Zambia and Zimbabwe. While the findings note that these countries
are by no means ignoring the epidemic and the many human rights
threats and violations that accompany it, the response tends to be
focused at policy rather than legislation.

The information presented in the reports is comprehensive,
covering, for example, a general background on each country,
international human rights law, case law, HIV and AIDS policy, the
rights of vulnerable groups, and criminal law. Common threads
emerge with respect to the nine countries in the form of weaknesses
or gaps in the response to the epidemic in terms of human rights. As
was hypothesised at the conceptualisation of the publication, some of
these trends have proven to correspond and support the debates
mentioned above and presented in Human rights under threat: Four
perspectives on HIV, AIDS and the law in Southern Africa.

For example, with respect to prisoners’ rights and HIV and AIDS, a
debate explored in the above-mentioned publication, the reports
reveal that only South Africa, Lesotho and Mozambique distribute
condoms in prisons - at least in theory or from time to time. In the
other countries surveyed, condoms are not made available to
prisoners so as not to encourage sexual relations between men, a
crime in all the countries but South Africa. In most of the cases,
prisoners do not have access to ARVs administered in the prisons at
government expense and where such is provided for, there is a
conflict between policy and practice. For example, in South Africa,
failure to implement legislation related to the provision of ART forced
15 inmates of the Westville prison in Durban and the Treatment Action
Campaign to take legal action against the prison and the South African
government in order to demand access to ART.

Another common thread uncovered in the reports is inadequate
legal protection afforded to women and a subsequent failure to
address one of the root causes of the HIV epidemic. While in all of the
countries examined equality on the basis of sex is enshrined in the
Constitution, customary law exists and, in some cases, takes
precedence over the constitutional provision of equality. The reports
also refer to the many customary practices that are still respected
and which can potentially contribute to the spread of HIV, such as
polygamy, wife inheritance, widow cleansing, and child marriage.
Reflective of a gross underestimation of the link between domestic
violence and HIV transmission, less than half of the countries (Malawi,
Zimbabwe, Namibia, and South Africa) have specific legislation
prohibiting domestic violence. Enacting domestic violence legislation
should be a priority in the response to the pandemic.

A striking feature of the reports is the discordance between
policy, legislation, and practice. In all of the countries, AIDS policies
exist, alongside policies relating to testing, treatment, and orphans
and other vulnerable children, for example. In many cases, these
policies have been clearly influenced by the International Guidelines
on HIV/AIDS and Human Rights. The policies, while commendable and
demonstrative of political recognition of the severity of the epidemic
and the threat to human rights that it presents, lack mechanisms for



accountability and as such, in certain respects, rather pay lip service
to action. While policy development is a necessary step in addressing
the epidemic, it can often give the impression that political will is
greater than what the situation on the ground presents. For example,
pre- and post-test counselling features in all testing policies and
guidelines yet in practice it is rarely carried out effectively, if at all.

On the other hand, the reports show a need for increased
legislation specific to HIV and AIDS which would not only complement
existing policies but provide for strengthened government
accountability whereby victims of human rights violations in the face
of the epidemic are empowered to seek legal redress for injustices
incurred. Through dissemination to both civil society and policy
makers, it is hoped that Human rights protected? Nine Southern
African country reports on HIV, AIDS and the law will serve as a tool
to assist those involved in advocacy as well as government
stakeholders to agitate for legislation towards increased human rights
protection in the context of the HIV pandemic.

The Unit gratefully acknowledges the following authors of, and
contributors to, the reports:

Susan Precious, co-author of the South Africa report

Mianko Ramaroson, co-author of the South Africa report

Rofiah Ololade Sarumi, author of the Lesotho report

Patrick Eba, author of the Malawi report

Christele Diwouta, author of the Namibia report and co-author of the

Zambia report

o Leopoldo Amaral, co-author of the Mozambique report

e Hye-Young Lim, co-author of the Mozambique report and author of the
Botswana report

o Matthew Splitek, author of the Swaziland report and co-author of the
Zimbabwe report

» Sabelo Gumedze, co-author of the Zimbabwe report, and contributor to

the Swaziland report

Kristen Hughes, co-author of the Zambia report

Ngaitila Phiri, author of and contributor to the Zambia report

Nyasha Chingore, editor of the Zimbabwe report

EK Quansah, contributor to the Botswana report

Further acknowledgements are made to the following persons who
have reviewed and edited the reports for content and style: Farhana
Zuberi, Annelize Nienaber, Hye-Young Lim, Alaric Vandenberghe,
Matthew Van Onselen, Susan Precious, Patrick Eba, Karen Stefiszyn,
Omayma Sawaed, and Frans Viljoen. Magnus Kilander provided all the
ratification tables with the assistance of Soo Ryun Kwon, Matthew
Splitek and Kristen Hughes. The publication was finalised for printing
by Lizette Besaans and the cover design is by Yolanda Booyzen.

In addition, appreciation is extended to Mary Crewe, Pierre
Brouard and Rakgadi Mohlahlane for their support of the Unit and of
this particular project.

This publication was made possible through the generous support
of the Open Society Initiative for Southern Africa (OSISA).

September 2007
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Chapter 1 3

1. Background to country

1.1 First AIDS case

Doctors at the Princess Marma Hospital in Gaborone documented the
first AIDS case in 1985." The patient was infected with HIV through
sexual intercourse. The information was treated confidentially
without revealing the identity of the person.

1.2 Demography

The total population of Botswana is estimated to be 1 800 000 in
2007.2 UNAIDS estimates the national HIV prevalence rate among
adults aged 15 to 49 at 24.1 per cent.3 According to the 2005
Botswana HIV/AIDS Sentinel Surveillance Technical Report based on
the Botswana AIDS Impact Survey 2004 (BAIS Il), the prevalence rate
among women aged 15 to 19 is 17.8 per cent and 30.6 per cent for
women aged 20 to 24.% The national prevalence rate gathered through
BAIS 1l is much lower than the UNAIDS estimate at 17.1 per cent (19.8
per cent females and 13 9 per cent males) of the population aged 18
months to 64 years.? The discrepancy may be attributed to the
method of data collection; UNAIDS based its findings on sentinel
surveillance studies on pregnant women attending antenatal clinics,
while the BAIS 1l is a household survey designed to test a sample of the
general population.6

There are approximately 270 000 people living with HIV.” The rate
of infection is higher for females than for males. Among 260 000
adults aged 15 and over living with HIV, 140 000 are women.8 Among
adult females (aged 25 - 29) the prevalence rate is 40.8 per cent
whereas adult males of the same age range have a prevalence rate of

T National Policy on HIV/AIDS (1998) 2; also see PA Watson (ed) The front line in the
war against HIV/AIDS in Botswana: Case studies from the African Comprehensive
HIV/AIDS Partnership http://www.achap.org/downloads/War per cent20Against
per cent20HIV_Aids.pdf (accessed 1 August 2006) 6.

UNFPA State of the world population 2007: Unleashing the potential of urban
growth (2007) 90.

3 UNAIDS ‘2006 Report on the global AIDS epidemic: A UNAIDS 10th anniversary
special edition’ (2006) 506.

T Smart ‘Prevalence among young women in Botswana falls to lowest level since
early 1990s, but still high’ AIDSmap news 28 September 2006 http://
www.aidsmap.com/en/news/FIAEAA98-D76B-49D0-BCE7-37B081FC2979.asp
(accessed 22 January 2007).

5 National AIDS Coordinating Agency (NACA) & Central Statistics Office (CSO)
Botswana AIDS Impact Studies Il (BAIS 1l) 2004 (2005).

As above, xviii.

As above.

As above.
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4 HIV, AIDS and the law in Botswana

20.9 per cent. The 2005 Sentinel Survey shows HIV prevalence among
pregnant women (15 - 49 years) to be 33.4 per cent.’

Males and females living in towns constitute the highest
proportion of HIV-positive persons. A 2005 sentinel survey indicated a
39.9 per cent prevalence rate among persons cohabiting, 35.7 per
cent among single persons and 27.9 per cent among married
couples.

In 2004, the percentage of people aged 15 - 24 years who were HIV
positive was 16.9 per cent. In the 25 - 49 age group, the prevalence
rate was estimated to be 34.4 per cent.

There is no information on the number of sex workers, intravenous
drug users or homosexuals who are HIV positive.

Of seven specified known causes of death (tuberculosis (TB) AIDS,
heart disease, stroke, accident, violence and malaria), TB and AIDS
are the leading reported causes of death in rural areas at 18 per cent
and 11.6 per cent, respectively. In urban areas, the leadinsé reported
causes of death are tuberculosis and heart disease.'” The TB
prevalence rate in Botswana is 553 persons per 100 000."3 TB cases
combined with HIV-positive status among adults (15 - 49 years) is 77
per cent.'

In 2002, it was estimated that 138 000 people had died of AIDS and
that by 2010, an additional 263 000 are likely to die if not given anti-
retroviral treatment (ART)."?

In 2005, there were 120 000 children (0-17 years old) who had lost
one or both parents to AIDS.1®

9 Ministry of Health ‘2005 Second Generation HIV/AIDS Sentinel Surveillance’
(2005) 6.

10 NZI?)%A Botswana HIV/AIDS Response Information Management System (BHRIMS)
(2005).

" NACA'& CSO (n 5 above).
As above.

3 UNDP ‘Human development report 2006: Beyond scarcity: Power, poverty and the

global water crisis’ (2006) 313.

14 WHO ‘Botswana TB Epidemiological Profile 2005’ (2005).

5 NACA ‘Government of Botswana Country Report: United Nations Special Session
on HIV/AIDS (UNGASS)’ (2005).

16 UNICEF ‘State of the world’s children 2007: Women and children, the double
dividend of gender equality’ (2007) 114.
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2, International human rights treaties

2.1 Ratification status of international human rights treaties'”
Treaty Ratification/
(entered into force) accession

(deposit)

International Covenant on Civil and Political Rights (ICCPR) | 08/09/2000
(23/03/1976)

ICCPR Optional Protocol (23/03/1976)

International Covenant on Economic, Social and Cultural
Rights (ICESCR) (03/01/1976)

Convention on the Elimination of All Forms of | 13/08/1996
Discrimination against Women (CEDAW) (03/09/1981)

CEDAW Optional Protocol (22/12/2000)

Convention on the Rights of the Child (CRC) (02/09/1990) | 14/03/1995

2.2

State reports18

The record of reporting on international treaties IS poor. The initial
report on CRC was submitted in January 2003." The concluding
observations on the report were adopted in November 2003. Under
the heading ‘HIV/AIDS’ the Committee had the following to say: 20

18
19

20

(50) While welcoming the establishment of the National AIDS Council,
chaired by the president, the National AIDS Coordinating Council, the
National Policy on HIV/AIDS, the Prevention of Mother to Child
Transmission Programme and the programme for AIDS orphans, the
Committee shares the serious concern of the State party at the still
exceedingly high prevalence rate of HIV/AIDS, especially among women
in their child-bearing years compounded, in part, by inappropriate
traditional practices, stigmatisation and lack of knowledge on
prevention methods.

(51) In the light of General Comment No 3 on HIV/AIDS and the rights of
children (CRC/GC/2003/3), the Committee urges the State party to
strengthen its efforts in combating the spread and effects of HIV/AIDS
by, inter alia, training professionals, conducting education campaigns on

For ratification status, see the website of the Office of the UN High Commissioner
for Human Rights (OHCHR) ‘Botswana Homepage’ http://www.ohchr.org/english/
countries/bw/index.htm (accessed 20 January 2007).

For the state report and concluding observations see above.

Government of Botswana ‘Republic of Botswana initial report to the Committee
on the Rights of the Child’ (CRC/C/51/Add.9) (2003).

Committee on the Rights of the Child ‘Concluding observations of the Committee
on the Rights of the Child: Botswana’ (CRC/C/15/Add.242) (2003).



6 HIV, AIDS and the law in Botswana

prevention, improving the prevention of mother to child transmission
programme, by providing free and universal anti-retroviral medication
and improving protection and support for AIDS orphans.

On 2 May 2007, Botswana submitted its initial report to the Human
Rights Commlttee 21 Under article 6 of the CCPR, related to the right
to life, the report mentions HIV and AIDS related measures adopted
by the government of Botswana, namely

» the initiation of Isoniazid Tuberculosis Preventive Therapy (IPT) for
HIV-positive patients who are eligible to prevent them from developing
active tuberculosis which is the major cause of mortality; and

« the introduction of a Prevention of Mother to Child Transmission
(PMTCT) programme which includes an infant feeding scheme.

3. AU and SADC treaties

3.1 Ratification status of AU and SADC treaties??

Treaty Ratification/

(entered into force) accession
(deposit)

African Charter on Human and Peoples’ Rights (ACHPR) 17/07/1986

(21/10/1986)

African Charter on the Rights and Welfare of the Child

(29/11/1999) 10/07/2001

Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa (25/11/2005)

Treaty of the Southern African Development Community | 07/01/1998
(SADC) (30/09/1993)

SADC Protocol on Health (14/08/2004) 09/02/2000

3.2 State reports

Botswana has not submitted any state report to the African
Commission on Human and Peoples’ Rights.

21 Human Rights Committee ‘Consideration of reports submitted by states parties

under article 40 of the covenant: Initial report of state party due in 2001:
Botswana’ 2007 http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a45
0044f331/aa2fd2212ad9c10ac1257306005173f7/SFILE/G0741511.pdf (accessed 8
September 2007).

As above.

For ratification status see http://www.africa-union.org and http://www.sadc.int
(accessed 10 September 2007).

22
23



Chapter 1 7

3.3 Status of international and human rights treaties in
domestic law

The status of international and human rights treaties is not
specifically addressed by the Constitution.2* However, according to
the common law, customary international law automatically forms
part of domestic law subject to statutory modification or abrogation.
A dualist approach is adopted in the relationship between
international and domestic law in that treaties and conventions form
part of domestic law only if incorporated through national legislation.
The CRC was referred to in Mauwe v Taolo.2> However, international
instruments such as the ICCPR cannot be directly invoked or enforced
through the courts and the administration. They must be enacted as
part of domestic law before the courts or competent authorities can
apply them. There has been no specific legislation implementing
treaties ratified.

The institutional arrangement for the implementation of
international human rights treaties is initiated by the Ministry of
Foreign Affairs on the advice of the Attorney-General Chambers.

3.4 International Guidelines

Stakeholders are aware of the International Guidelines on HIV/AIDS
and Human Rights by UNAIDS and Office of the UN High Commissioner
for Human Rights. These are reflected as far as possible in policy
documents on HIV and AIDS.2® The Guidelines have not been publicly
approved through any public institution.

4, National legal system of country

4.1 Form of government

Botswana is a republican liberal constitutional democracy with an
executive president who is both head of state and head of
government. The Constitution provides for a unicameral legislature
comprising the President and the National Assembly, which is elected
every five years by universal adult suffrage. There is an independent
judiciary, which has the power of judicial review of executive and
legislative actions. The Constitution enshrines a justiciable Bill of
Rights fashioned on the Universal Declaration of Human Rights and the
European Convention of Human Rights.

24 Constitution of Botswana 1966 (as amended).

Mauwe v Taolo 2000 1 BLR 297.
26 See National Policy on HIV/AIDS (n 1 above).
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4.2 Legal system

The domestic legal system is based on English common law and
Roman-Dutch law traditions. The hierarchy of courts consists of
Customary Courts, Magistrates’ Courts, a High Court and the Court of
Appeal. There is a specialised Labour Court (the Industrial Court)
which settles trade disputes, and secures and maintains good
industrial relations.?’

4.3 Constitution and Bill of Rights

Botswana has a written constitution which came into effect on 30
September 1966. Chapter Il (sections 3 to 19) guarantees the
promotion and protection of human rights.28 The human rights norms
in the Constitution are justiciable.?’ The right to non-discrimination
is protected under section 15 of the Constitution. It prohibits
discrimination based on race, tribe, place of origin, political opinions,
colour or creed. However, section 15 does not mention health status
explicitly.

4.4 National human rights institutions

There is no national human rights institution.

5. Government regulation of HIV and AIDS: overall
picture

5.1 Responsible department

The department primarily responsible for HIV and AIDS policies and
programmes is the Ministry of Health, specifically, the AIDS/Sexually
Transmitted Disease (STD) Unit within the Ministry of Health and the
National AIDS Council (NAC), chaired by the President of Botswana
and co-chaired by the Minister of Health. The NAC was established in
1995 as a multisectoral body involving all sectors and ministries. It
integrates representatives from 17 sectors, including civil society and
the private and public sectors.

27
28
29

See generally EK Quansah Introduction to the Botswana legal system (2001).
See generally DDN Nsereko Constitutional law of Botswana (2001).
As above.
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The National AIDS Co-ordinating Agency (NACA), created in 1999,
oversees the implementation and co-ordination of AIDS programmes
and acts as the secretariat of the NAC.30 It is also responsible for
monitoring and evaluation as well as resource mobilisation. 3

At the community level in Botswana, there are also district multi-
sectoral AIDS committees set up in villages. In recent years, these
have been_strengthened and all districts have district AIDS co-
ordinators.32

5.2 HIV and AIDS plan

After the Short Term Plan for HIV/AIDS (1987-1988), and the First and
Second Medium Term Plans (1989-1997 and 1997-2002), the National
Strategic Framework for HIV/AIDS currently guides Botswana’s
response to HIV and AIDS for the period 2003-2009. The National
Strategic Framework was the result of significant consultation with
the UNDP, civil society, communities and other stakeholders. The
revisions move beyond merely a health response and place the HIV
epidemic within a broader development context, requiring immediate
emergency attention.33 The five key goals for the period are:

« prevention of HIV infection;

« provision of care and support;

» strengthened management of the national response to HIV/AIDS;
» psycho-social and economic impact mitigation; and

» provision of a ‘supportive, ethical, legal and human rights based
environment conforming to international standards’.3*

A mid-term review of the National Strategic Framework for HIV/AIDS
was undertaken in 2006. Amongst other things, the review looks at
stakeholder satisfaction and monitoring, evaluation and information
management.35

30 NACA was established in 1999 by a cabinet directive under the Office of the

President, charged with co-ordinating and facilitating the country’s response to

the HIV/AIDS epidemic.

n 15 above, 17.

C Stegling ‘Botswana’s HIV/AIDS Programme’ in Interfund (ed) ‘Development

Update: From disaster to development? HIV and AIDS in Southern Africa’ (2005) 5

Development Update 231.

3 As above, 231-232.

National Strategic Framework for HIV/AIDS quoted in Molatlhegi & Associates

Review of Laws and Policies Relating to HIV/AIDS (2005) A1.

Molomo enlists journalists’ Daily New Online 22 May 2006 http://www.gov.bw/

%io-gin/news.cgi?d=20060522&i=Molomo_enlists_journalists (accessed 21 June
)

31
32

35
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5.3 Legislation

There is no specific HIV and AIDS legislation. However, the Medical
Council (Professional Conduct) Regulations36 and the Penal Code have
been amended to include provisions relating to HIV (see sec 6.3 and
sec 13.1 below).

5.4 HIV and AIDS policy

The government established an AIDS/STD Unit in the Ministry of
Health to co-ordinate the AIDS Control Programme. A National Policy
on HIV/AIDS was prepared and adopted through a Presidential
Directive in 1993 and revised in 1998.3 The Policy provides a guide
and framework for a national multi-sectoral response to the HIV
epidemic. The overall strategies of the National Policy on HIV/AIDS
are:

« prevention of HIV and other sexually transmitted infections (STls);

« reduction of the personal and psycho-social impact of HIV/AIDS and
STls;

« mobilisation of all sectors, and of communities, for HIV/AIDS
prevention and care;

« provision of care for people living with HIV; and
» reduction of the socio-economic consequences of HIV/AIDS and STIs.

The National Policy on HIV/AIDS is used to guide all actors in HIV
prevention and care, including government ministries at policy-
making and operational levels, non-governmental and community
organisations, parastatal and private sector organisations and
enterprises, and members of the community. External support
organisations providing financial and technical assistance for all AIDS-
related activities do so within the framework of the National Policy on
HIV/AIDS.

The Prevention of Mother-to-Child-Transmission (PMTCT) Pro-
gramme was introduced in 1998 and launched in April 1999 in the
cities of Gaborone and Francistown and by November 2000, it was
extended to the rest of the country. The PMTCT Programme is
providing3 drugs to 73 per cent of pregnant women who are HIV
positive. 8 Services under the programme include counselling,
testing, taking blood, educating the patient on PMTCT, tracing
partners, enrolling pregnant patients and monitoring these patients

36 Medical Council (Professional Conduct) (Amendment) Regulations 77 of 1999.

n 1 above.

Honourable Baledzi Gaolathe ‘Republic of Botswana Budget speech 2006’ 6
February 2006 http://www.gov.bw/docs/BudgetSpeech2006.pdf (accessed 23
January 2007).
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up until 34 weeks when they are referred to a hospital. At 34 weeks,
pregnant women are provided with Anzidothymidine (AZT) until the
time of delivery, at which point, they are transferred to the National
Anti-retroviral Drug Pro ramme (National ARV Programme) if their
viral load is below 200.3

At the same time, HIV-positive babies are provided with AZT syrup
for four weeks, starting eight to ten hours after birth. Cotrimaxazole
is administered to the baby from six weeks of age until at least 12
months. Free infant formula is provided for 12 months. The babies are
tested for HIV between 18 and 24 months. 40

There were 634 PMTCT programme sites countrywide in February
2005. At the end of September 2004, the PMTCT Programme recorded
the highest proportion of new antenatal clinic clients (10 598) tested
for HIV. Of the new clients, 82.1 per cent tested for HIV, compared to
74.4 per cent and 71.3 per cent in January to March and Apr1l to June,
respectively. 4!

In 2000, Voluntary Counselling and Testing centres (VCT, called
‘Tebelopele’) were established through a partnership between the
government of Botswana and USA (BOTUSA), including the Botswana
collaboration between the Ministry of Health, Population Services
International (PSI), the US Embassy Office of Defence Corporation and
others. The vision of Tebelopele is ‘working towards an HIV/AIDS-free
Botswana by empowering individuals and couples to make positive
decisions about their future’ through its mission ‘to provide quality,
accessible, confidential and immediate voluntary HIV counselling and
testing services throughout Botswana’.*?

As of 31 December 2004, 16 VCT centres were in place
countrywide. They recorded a total of 14 218 first-time testers. Of
these, 98.4 per cent received pre test counselling, and 100 per cent
recelved post-test counsellmg

In 2004, Botswana introduced a routine but non-compulsory HIV
testing policy. HIV testing is made routine for the general public and
pregnant women seeking health services in government health
facilities.* People are tested routinely but may ‘opt-out’ by stating
that they do not wish to be tested. More than 180 district trainers
from 21 of the 24 health districts in the country have received training
on performing rapid HIV tests. These trainers are expected to train all

39 “PMTCT’ (2004) 1/4 Newsletter.

As above.

41 See NACA (n 10 above) 7. Of 10 598 new clients, 8 696 were tested and 2 778 were
found to be HIV positive.

See generally PSI Botswana ‘Tebelopele VCT Centres Marketing Plan Outline’
(2003).

43 NACA'(n 10 above).

Government of Botswana ‘Guidelines for Routine HIV Testing’ (2004).
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the health workers in their respective districts. Currently, 280 public
facilities are providing routine HIV testing.“‘5

The government employment practice requires non-citizens to
undergo compulsory HIV testing as a condition for employment.
Government-sponsored students who are going to study abroad are
required to undergo compulsory HIV tests. A number of private sector
employers (for example, Debswana) also require compulsory HIV
testmg There is also compulsory testing for all accused persons
convicted of rape.*’

There are no policies denying access to HIV and AIDS-related
treatment on the basis of ‘immoral’ sexual or social behaviour.

5.5 Court decisions

The High Court and the Court of Appeal normally deal with questions
relating to HIV and AIDS and human rights (see sec 8, 10.1 and 13.1
below for a discussion of important court decisions relating to HIV and
human rights in Botswana).

6. Access to health care

6.1 Government regulation of access to health care

The Constitution does not expressly provide for the right to health.
However, section 4 guarantees the right to life, and as the Human
Rights Committee has observed in relation to article 6 of the ICCPR,
this can be understood in a broad way to include measures that State
parties must take to ‘increase life expectancy’ and ‘eliminat[ing]
malnutrition and epidemics’.48

The Public Health Act® (as amended) also does not expressly
provide for the right of access to health care. It places, however, an
obligation on the Ministry responsible for health to ‘carry out
act1v1tles that could contribute to the realisation of the right to
health.”>? Neither the National Health Policy nor the National Policy
on HIV/AIDS expressly recognises the right to health.

Treatment of foreign nationals remains a particular concern, and
in this regard Botswana ‘fails to comply with its international

45 Botswana - USA Collaboration on AIDS (BOTUSA) ‘Annual report 2004’ (2004).
Molatlhegi & Associates ‘Draft final report, consultancy to review laws and
policies relating to HIV/AIDS’ (2005) 57.

As above, para 5.3.

Human Rights Committee, quoted in Molathegi & Associates (n 46 above) 9.

49 public Health Act 44 of 1971.

Molathegi & Associates (n 46 above) 9.
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obligations assumed through international agreements such as the
African Charter on Human and Peoples’ Rights’.>"

The government established an AIDS/STD Unit in the Ministry of
Health to co-ordinate the AIDS Control Programme.>?

The African Comprehensive HIV/AIDS Partnership (ACHAP), which
is a joint initiative between the government of Botswana, the Bill &
Melinda Gates Foundation and Merck & Co Inc, has been established
to prevent and treat HIV in Botswana. The focus of the ACHAP is the
support of the goals of the Government of Botswana to prevent HIV
infection and to significantly increase the rates of diagnosis and
treatment of HIV by rapidly advancing prevention programmes,
healthcare access, patient management and treatment of HIV. The
Bill & Melinda Gates Foundation and the Merck Company Foundation
will each dedicate $50 million over five years towards the project.
Merck is also donating ARVs for the appropriate treatment
programmes developed by the government of Botswana in accordance
with nationally approved guidelines for the duration of the
programme.

The NACA has the key responsibility to manage and co-ordinate
the implementation of the National Policy on HIV/AIDS and National
Strategic Framework for HIV/AIDS. In discharging this responsibility,
NACA is enjoined to ensure the concerted multi-sectoral action of all
ministries, sectors, districts and civil society organisations, including
non-governmental, community and faith-based organisations,
associations of people living with HIV and the private sector.

6.2 Ethical guidelines

The Botswana Medical Council (Professional Conduct) Regulations
provide general ethical guidelines for medical doctors and dentists.
Article 21, for example, guarantees a right to confidentiality to
patients and generally prohibits medical practitioners from revealing
a patient’s medical condition. However, there are three narrow
exceptions to this article in which a medical practitioner may furnish
such information:

» to a person taking care of, living with or otherwise coming into close
contact with such a person, where the person is suffering from a
communicable disease or has an infection which may be passed to
such person if appropriate precaution is not taken;

« to a court of competent jurisdiction in Botswana where the court has
ordered the disclosure of the information; or

51 As above.
52 National Policy on HIV/AIDS (n 1 above).
53 http://www.achap.org (accessed 1 August 2006).
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» to another medical doctor or legal representative who requires or is
entitled to the information in the course of his professional duties.

The regulations also permit the notion of ‘shared confidentiality’,
that is, a patient’s confidentiality is shared with others, including
family members loved ones, careglvers and trusted friends who are
involved in the patient’s treatment.?

The Registered Nurses Disciplinary and Ethical Rules and the
Registered Midwives Disciplinary and Ethical Rules on professional
secrecy require nurses and midwives to hold in confidence all
patients’ personal information and prohibit the disclosure of
information regarding a patient’s condition, treatment and diagnosis
unless prior permlsswn from the pat1ent the medical officer or the
hospital authorities is obtained.’® With regards to disclosure to
patients’ relatives or friends, nurses and midwives are proh1b1ted
from communicating such 1nformat1on unless prior permission or
authorisation has been obtained.>

6.3 Medicines

There is a policy in place to ensure access to essential medicines for
people living with HIV. %8 1n 2002, the government launched Masa, an
anti-retroviral therapy (ART) programme5 which provides free ART to
eligible citizens living with HIV. To be eligible for the treatment, a
patient’s CD4 cell count must be lower than 200 and/or the person
must be suffering from an AIDS-related illness.®® Four priority groups
are identified for treatment. They are:

« pregnant women and women with CD4 counts less than 200 and/or
with AIDS-defining illnesses and qualifying partners who fulfil the
same criteria;

o all HIV-infected children older than six months of age who are
inpatients;

 all HIV-infected TB patients with CD4 counts less than 200; and

« all adult inpatients with CD4 counts less than 200 and/or with AIDS-
defining illnesses.

. n36 above, art 12.

55 As above; R Boland et al HIV testing and confidentiality: A review of policy, in-
service training curriculum, and provider knowledge of national HIV/AIDS policy
in Botswana (2006), a working draft document of the POLICY Project, in
partnership with BONELA and USAID.

Registered Nurses Disciplinary and Ethical Rules (1989) sec 4; Registered Midwives
Disciplinary and Ethical Rules (1989) sec 4.

As above, sec 4(5).

N Zungu-Dirway et al (ed) An audit of HIV/AIDS policies in Botswana, Lesotho,
Mozambique, South Africa, Swaziland and Zimbabwe research paper, Human
Science Research Council (2004) 45-46.

Masa means ‘new dawn’ in Setswana.

Gzégzabwani & W Jimbo (eds) ‘Botswana Guidelines on Anti-retroviral Treatment’
(2002).

56

57

59
60
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By July 2005, more than 40 000 people were receiving ART at 32 s1tes
countryWIde This had increased to 61 981 as of February 2006.°

is estlmated that 85 per cent of people needing ART are receiving such
treatment.®

There is also access to treatment of opportunistic illnesses such as
TB. Such access is not prevented on the basis of one’s perceived
‘immoral’ sexual or social behaviour.

Masa’'s greatest challenge is the critical shortage of skilled
personnel to carry out the ART programme. In this regard, ACHAP, in
collaboration with the Harvard AIDS Institute and the Ministry of
Health, has developed a curriculum on HIV and AIDS clinical care, the
KITSO (‘Knowledge’) programme, and has trained 3 231 of the
country’s health care workers. Of these, 256 are doctors, 2 789
nurses, 47 pharmacists and 106 are pharmacy technicians. % Another
major challenge in the implementation of the ART programme is the
poor development of infrastructure needed to ensure appropriate,
safe, and effective use of ART.

No policies or laws limit access to medicines. However, there
exists discrimination against foreign spouses of Botswana citizens.
Whereas Botswana citizens are eligible for free ART, their foreign
spouses are not.%°

Botswana is a party to the Trade-Related Aspects of Intellectual
Property Rights (TRIPS) Agreement by virtue of its signing the WTO
Treaty in 1995. Botswana has incorporated some of the TRIPS
flexibilities in its Industrial Property Amendment Act.% Also Section
9(f) of the Act excluded ‘diagnostic, therapeutic and surgical methods
for the treatment of humans’ from patentability, which enables HIV
diagnostic kits to be available in Botswana at a low cost.®” The
government has not taken a specific stand on the use of generic
substitution or compulsory licensing and parallel import. Botswana is
yet to take advantage of the Doha Declaration to develop capacity in
the pharmaceutical industry. Botswana currently uses ten brand-

61 G Jacques ‘Routine testing for HIV in Botswana: Public health panacea or human

rights fiasco? A social work perspective’ unpublished paper, 24th Southern African

Universities Social Science Conference, 2005 10.

This figure is made up of 51 203 from public hospitals, 2 460 outsourced from

public sector and 8 318 from private medical aid and organisations. See ACHAP

‘The Masa anti-retroviral therapy programme in Botswana update’ (2006) 2.

Deaths of patients on ART during the same period is estimated at 4 504.

63 UNAIDS Report (n 2 above) 320.

64 ACHAP ‘Backgrounder’ (2006) http://www.achap.org/document_download.html
(accessed 1 August 2006) 3.

65 Molatlhegi & Associates (n 46 above) 98.

66 |ndustrial Property Act 14 of 1996, sec 30, 31 & 69; 3DThree ‘Trade-related

intellectual property rights, trade in services and the fulfilment of children’s

rights-Botswana’ (2004) www.3dthree.org (accessed 25 January 2007).

Industrial Property Act 14 (as above) 3.

62

67
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name drugs, which may put the long-term sustainability of its HIV
treatment programme in doubt.®8

6.4 Condoms

Condoms are easily accessible. Apart from free provision of male
condoms at all government health facilities, condoms are on sale at
any chem1st store and prices vary from store to store but seem to be
affordable.®® Condoms are also distributed free of charge at various
locations such as public places of convenience and at the work place.
For example, condoms are placed in prominently displayed
receptacles at the University of Botswana. At the end of December
2004, the government’s Central Medical Stores distributed
approximately 3 000 000 male and 200 000 female condoms to
organisations and government departments for further distribution.
The bulk of the male condoms were distributed to hospitals, clinics
and schools (59 per cent), whereas most female condoms were
distributed to District Health Teams (79 per cent).70

There is a ban on the distribution of condoms in prisons.71

6.5 Case law

There are no judgments relating to HIV and AIDS and access to health
care. The emerging case law on HIV and AIDS relates to the offence of
rape or defilement (see sec 13).

7. Privacy

7.1 Notifiable disease

The duty to notify is only applicable in respect of diseases classified
as notifiable by the Public Health Act.”2 HIV is not classified as such
under the Act; hence, it is not legally a notifiable disease.”? However,
according to practice directives, health care workers at public
hospitals and clinics are required to notify new cases to the public
health specialist in the District Health Team (DHT). The public health
specialist in turn notifies the AIDS/STD Unit of the Ministry of Health.
Private health facilities are also expected to report new cases to the

68 Molatlhegi & Associates (n 46 above) 100-101.

69 NACA (n 15 above) 19.

70 NACA (n 10 above); UNAIDS ‘Stepping back from the edge: the pursuit of ART in
Botswana, South Africa and Uganda’ (2004) UNAIDS Best Practice Collection 18.
See sec 14 of this report below for further information.

72 pyblic Health Act (n 49 above) sec 5.

73 Molatlhegi & Associates (n 46 above) 97 and Boland (n 56 above) 29.
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DHT they fall under.” The information is kept by the Unit and used
for planning purposes, especially for the procurement of drugs and
related equipment for the fight against HIV.

There are nationwide confidential voluntary testing centres
jointly sponsored by the BOTUSA. Trained personnel at these centres
offer pre- and post-test counselling.”® The results of such test are
kept confidential.

7.2 Medical experimentation

The regulatory framework for the conduct of medical trials in
Botswana is rudimentary. The only reference to clinical trlals is found
in regulation 18 of the Drugs and Related Substances Act.”® Under the
said regulation, the Director of Health Services is empowered to issue
permits for the carrying out of clinical trials involving humans. The
Director can issue such permits subject to conditions, which he or she
may determine. The Director is required, for the protection of the
general public against any risk or adverse effects from the clinical
trial of any drug, to monitor the trial from the beginning to the end

There is no mention of the rights of those who volunteer as sub]ects

Additionally, two documents have been produced by the Ministry
of Health: the Health Research Guidelines and the Guide/Consent
form. The purpose of the Health Research Guidelines is to guide the
Institutional Review Board on how to review and approve research
proposals. A special emphasis is placed on scientific and ethical
implications for informed consent. The protection of the participants’
confidentiality is also given prominence, as is the thorough
examination of specimens and future intentions of using the research.
There is no mention of HIV and AIDS research in the Health Research
Guidelines.

The Guide/Consent form aims to protect research participants by
requiring the researcher to explain:

o what the research is about;

» the purpose of the research;

» what is expected from both the researcher and the participants; and

» procedures related to anonymity and confidentiality to be followed.

74 Molatlhegi & Associates (n 46 above) 97.

75 BOTUSA (n 45 above) para 5.4.

76 Drugs and Related Substances Act 18 of 1992.

‘No legal protection for clinical trials’ Mmegi 14 January 2004 http://
www.mmegi.bw/2004/January/Wednesday14/673419950 719.html (accessed 1
August 2006).
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Again, the Guide/Consent form does not mention HIV and AIDS
studies or anything on clinical trials for HIV drugs and vaccines.”8

7.3 Duty to disclose

The Constitution guarantees the right to privacy in section 9. In the
context of HIV, this right is best expressed in the respect of
confidentiality and the insistence on informed consent in testing. The
National Policy on HIV/AIDS provides that the HIV status of individuals
(patients, clients, employees, etc) be treated confidentially and not
be normally divulged to others without the consent of the person
concerned.”® However, the Policy suggests that the principle of
‘shared confidentiality’ should be applied, whereby those who need
to know in order for appropriate health and social welfare care to be
provided, are told.8°

Ethical rules for the medical (doctors, nurses and midwives) and
the dental professions generally prohibit the disclosure of the medical
records of patients without their consent.?!

Currently, implied consent seems to drive the policy of routine
testing because patients who visit government hospitals are assumed
in most cases to have consented to be tested, although if they object,
testing will not be conducted. The rationale is that although voluntary
pre-test counselling has benefited many in their decision to test for
HIV, it has also set them apart from others and possibly heightened
fear and stigma around the disease. It is felt that testing being the
norm rather than the exception will reduce stigma.82

The National Policy on HIV/AIDS in paragraph 1.7 acknowledges
the need to recognise and respect the human rights, privacy and self-
determination of persons living with HIV, in line with the country’s
Constitution. The National Policy, however, balances this concern for
privacy with a concern for the general public welfare. It emphasises
the responsibility of persons with HIV to protect others from
infection, as well as the right of society to that protection.

The Public Service Code of Conduct on HIV/AIDS in the Workplace
(Public Service Code) also articulates the rights, responsibilities, and
obligations of public sector employers and employees in accordance
with the National Policy on HIV/AIDS on confidentiality of HIV
status.83 The Code provides that a public officer shall not be obliged

78 Molatlhegi (n 46 above) 102-106.

n 1 above, para 6.3.

As above.

Registered Nurses Disciplinary and Ethical Rules (n 57 above), Registered Midwives
Disciplinary and Ethical Rules (n 56 above); Botswana Medical Council Professional
Conduct Regulation (n 37 above).

Jacques (n 61 above) 10.

83 pyblic Service Code on Conduct on HIV/AIDS in the Workplace (2002).
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to inform the employer about his or her HIV status. In addition, the
Public Service Code advises that disclosure should only occur when it
is legally required and when the person concerned voluntarily
discloses it for his or her benefit.8

Similar provisions with regards to confidentiality are made in the
Tebelopele Voluntary Counsellin 8% and Testing Policy Guidelines on
Confidential HIV Testing (2004).°°> The Tebelopele Programme has a
private network of centres that provide free, anonymous voluntary
counselling and testing on a walk-in basis with same-day results in
approximately 30 sites throughout the country.

7.4 Testing

In 2004, Botswana introduced a routine, opt-out HIV testing policy
which makes HIV testing routine for people seeking health services in
government health facilities. People are tested routinely but may opt
out by stating that they do not wish to be tested. More than 180
district trainers from 21 of the 24 health districts in the country have
received training on performing rapid HIV tests. These trainers are
expected to train all the health workers in their respective d1str1cts
Currently, 280 public facilities are providing routine HIV testmg

Dr Patson Mazonde, the Director of Health Services, observed in a
newspaper interview in 2005 that less than five per cent of people
involved in routine testing opt out as compared to previous refusals
to test at around 20 per cent.®” The goal of routine testing is to
increase the number of people knowing their status, hence reducing
‘HIV exceptionalism’.88 However, the dramatically lower number of
people opting out from routine test begs a question whether ‘opting
out’ is a truly an option for many of the patients. As Christine
Stegling, Executive Director of BONELA a local NGO) points out, the
patients may not be able to ‘opt out’.8? The patients may be under
undue moral pressure to accept the test from whom they perceive as
a figure of authority. Apart from the potentially coercive nature of
routine testing, there are concerns that the importance attached to
counselling will be reduced; people may avoid visiting health clinics
for the fear of being tested, and that the routine testing policy may
increase ‘testing-related partner violence’.%0

84 Boland (n 55 above) 31.

85 BOTUSA (n 45 above) 25-26; NACA (n 15 above) 98-99.

As above.

Jacques (n 61 above) 14.

SD Weiser et al ‘Routine HIV testing in Botswana: a population-based study on
attitudes, practices and human rights concerns’ (2006) 3 PLoS Medicine 7 1014.

C Stegling, cited in ‘Treatment Era: ART in Africa- Botswana: Model treatment
programme has its problems’ IRIN PlusNews Web Special December 2004 http://
www.plusnews.org/webspecials/ARV/botmod.asp (accessed 23 January 2006).

90 Weiser et al (n 88 above) 1014.
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In Botswana, traditional informed consent for an HIV test is not
required.”! There is an assumption that by presenting at a facility, a
patient has thereby consented to testing and unless there is express
refusal, the test will be carried out on the strength of this implied
consent. Where a person gives their consent for testing, pre- and post-
testing counselling is to be offered as part of the routine testing.

The National Strategic Framework for HIV/AIDS identifies VCT as
one of the most important priorities in the country’s response to the
pandemic. There are approximately 280 public facilities providing
VCT. These centres were established through BOTUSA. By September
2004, a network comprising 16 stand-alone sites, eight satellite sites,
and four mobile units were providing counselling and testing. Of the
157 406 patients who tested at the centres, 119 081 were first-time
testers. It is said that 80 per cent of the population live within a 50
km radius of an HIV testing centre. By 2004, more than 180 district
trainers from 21 of the 24 health districts had received training on
performing rapid HIV tests.

Some of the challenges facing the testing programme are the lack
of sufficient trained personnel and storage space for clients’ records.
Storing clients’ details has posed a huge problem.?3

8. Equality and non-discrimination

Section 15 of the Constitution guarantees protection from
discrimination on the grounds of race, tribe, place of origin, political
opinions, colour or creed but does not specifically state that HIV
status is a ground for discrimination. There is no special legislation at
present guaranteeing the right to equality and non-discrimination of
people living with HIV.

In Makuto v The State,’* the Court of Appeal set a precedent
according to which HIV status could be implicitly understood as being
on the list of protected grounds from discrimination, despite no
specific mention in the Constitution:??

91 CM Fombad ‘Children and informed consent to HIV/AIDS testing and treatment in

Botswana’ (2005) 2 University of Botswana Law Journal 33.

Jacques (n 61 above); S Rennie & F Behets ‘Desperately seeking targets: The
ethics of routine testing in low-income countries’ January 2006 World Health
Organisation Bulletin 51-57.

Tebelopele aims to change from anonymous voluntary counselling and testing
(VCT) to confidential VCT’ Daily News 27 April 2006 http://www.gov.bw/cgi-bin/
news.cgi?d=20060427 (accessed 1 August 2006) 4.

94 Makuto v The State 2000 2 BLR 131 (CA).

9 As above. Note that the Court nonetheless considered the section still
constitutional in that it was ‘reasonably necessary in a democratic society to
abridge the freedom from discrimination provision of the Constitution, in order to
combat the spread of the HIV/AIDS pandemic which had afflicted the nation.’

92

93
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Although the definition of the expression ‘discriminatory’ in section
15(3) of the Constitution contained no mention of discrimination against
a group or class of persons identified on the grounds of health or physical
disability, on a broad and generous interpretation of the said section
15(3) of the Constitution, that definition would cover an identifiable
group or class of persons who suffered discrimination as such group or
class for no other reason than the fact of their membership of the group
or class; and such group or class would be entitled to challenge that law
in court as invalid under the Constitution. In so far as section 142(4)(a)
of the Penal Code as amended by the Penal Code (Amendment) Act,
1998, treated persons with the HIV syndrome differently in punishment
from the rest of men without that syndrome who committed the same
act of rape, it was discriminatory.

In Attorney-General Reference: In Re The State v Marapo,96 the Court
of Appeal held that mandatory denial of bail to persons accused of
rape was unconstitutional. The Court rejected the state’s argument
that the statutory denial of bail was in support of the fight against
HIV.

The Botswana National Policy on HIV/AIDS incorporates the right
to non-discrimination. It expressly reflects the principles expressed in
the 41st World Health Assembly Resolution WHA41.24 (avoidance of
discrirg;nation in relation to HIV infected people and people with
AIDS).

9. Labour rights

9.1 Legislation

No specific legislation presently exists for the protection of
employees with HIV against discriminatory practices or unfair
dismissals in the workplace, but a constitutional provision on non-
discrimination can be applied.98 The Employment Act?? is silent on
the rights of employees living with HIV.

Until May 2005, testing of employees was not regulated, and
despite provisions of the National Policy on HIV/AIDS, testing of
employees was left to common law principles and the contractual
terms between employers and employees. There was also evidence
that in some cases, fellow employees put pressure on employers to
dismiss workers suspected of being HIV1positive in the belief that HIV-
positive workers pose a risk to others. 00 Although there was no law

96 Attorney-General Reference: In Re The State v Marapo (2002) 2 BLR 26 CA; (2002)
AHRLR 58 (BwCA 2002).

97 National Policy on HIV/AIDS (n 1 above) para 6.1.

Diau v Botswana Building Society IC 35/2003 (unreported).

Employment Act 29 of 1982, revised in 1992 and 2003.

100 Molatlhegi & Associates (n 46 above) 61.
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currently in place to deal with such a situation,'®! in 2003, the
Industrial Court held in Rapula Jimson v Botswana Building Society
that the dlsmlssal of the Applicant based on his HIV-positive status
was unfair.'%2 However, the Court refused to deal with the issue of
pre-employment testing of HIV and held that although the National
Policy on HIV/AIDS dlscourages pre-employment testing, the Policy is
not legally binding.'03

In May 2005, however, Botswana adopted a National Policy on
HIV/AIDS and Employment 4 This policy, meant to ‘form the basis
for the enactment of and/or amendment of relevant employment
legislation to reinforce the constitutionally guaranteed rights and
obligations, such as prohibitions of discrimination against people with
HIV or AIDS or those perceived to have HIV or AIDS’, defines the rights
and responsibilities of the government, employers and employees in
the following areas:

» promotion of a safe and healthy work environment;

« equal opportunities to employment;

» continuation of employment and reasonable accommodation;

o HIV testing;

 confidentiality and disclosure in the workplace;

» non-discrimination and protection against victimisation;

» employment benefits;

» gender equality and empowerment;

« access to treatment, care and support; and

» research in the workplace.
Among other things, the policy declares that employers ‘should
provide equal opportunities to jobs to all qualified citizens of
Botswana including those with chronic medical conditions such as HIV
and AIDS’ and ‘are required to make “reasonable accommodation” for

employees w1th chronic medical conditions, including those with HIV
and AIDS’."

The Public Service Code of Conduct on HIV/AIDS in the Workplace,
adopted in 2001, in addition to elaborating HIV and AIDS education
programmes and services in the workplace, articulates the Public
Service’s position and practices as they relate to officers who are
infected or affected by HIV and AIDS.

101 Ag above, 54-65.

Rapula Jimson v Botswana Building Society IC 35/03 p14.
103 Rapula Jimson v Botswana Building Society 1C 35/03 p 20.
104 National Policy on HIV/AIDS and Employment (2005).

105 As above sec 7.3.2 and 7.4.3.
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The Industrial Court, which deals with labour matters, is the likely
avenue by which an HIV- positive employee who has experienced
discrimination may seek redress. Appeals from a decision of the
Industrial Court may go to the Court of Appeal.

9.2  Testing

The National Policy on HIV/AIDS and Employment, adopted in 2005,
forbids pre-employment HIV testing of Botswana citizens, % but it is
silent regarding non-citizens. In the public service, non-citizens are
required to undertake an HIV test as a condition for employment, and
non-citizens who are already employed are required to take an HIV
test as a condition for contract renewal. Those non-citizens who test
HIV positive are not employed or do not have their contract
renewed.'%”

All employers are nonetheless expected to provide their
employees with information and knowledge on HIV/AIDS testing and
the implications of knowing their status in addition to access to pre-
and post-test counselling. 08

9.3 Medical schemes act

No national medical aid scheme exists. The available medical aids
schemes are private. Employees may have the option of joining any of
the available private schemes but the treatment of employees living
with HIV is dependent on the rules of the individual schemes. The
Botswana Medical Aid Society (BOMAID), for example, has an HIV
programme under a Special Benefit Fund under which members who
are living with HIV can enrol. Each individual enrolled in the
programme will be assisted with, amon§ other benefits, up to P1 000
per month to cover the cost of ARVs. 0

Employers do not have input into how a particular medical aid on
offer treats employees living with HIV.

9.4 Duty to provide treatment

There is no specific legislation requiring employers to provide ARVs to
employees. The National Policy on HIV/AIDS and Employment,
however, declares that

106 As above, sec 7.3.3.
107 Molatlhegi & Associates (n 46 above) 57.
108 National Policy on HIV/AIDS and Employment (n 104 above), sec 7.5.2 and 7.5.5.

109 http://www.bomaid.co.bw (accessed 1 August 2006).
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» employers should make reasonable provisions for equitable access to
comprehensive, cost effective and affordable care for employees and
their dependants

« where employees cannot provide in-house care services, referral

linkages should be made with public health services for anti-retroviral
treatment and psychological support. "

10. Women’s rights

10.1 Legal status and protection

The Constitution guarantees women equal rights with men. Section 3
of the Constitution, which provides that ‘every person in Botswana is
entitled to the fundamental rights and freedoms of the individual,
that is to say, the right, whatever his race, place of origin, political
opinions, colour, creed or sex’ was interpreted in the landmark case
of Attorney General v Dow''" as complementing section 15 which
guarantees protection from discrimination on the grounds of race,
etc, and guaranteeing the right to equal treatment. The enactment of
the Abolition of Marital Power Act'! grants women equal and current
powers of administration over joint estates.'!3

However, under customary law, women are discriminated against
in terms of inheritance, property rights and access to land. The
potentially polygamous nature of customary marriages in Botswana
often inflicts economic hardship on women. A wife has little or no
input in her husband’s decision to marry another woman. Even where
a husband does not marry another wife, his infidelity is generally
tolerated, whereas a wife’s infidelity is grounds for her husband to
divorce her.4

There is no special legislation or policy in place to protect women
who are more vulnerable to HIV infection. However, the Penal Code
criminalises rape and sex with girls aged 16 or less (see section 13.1
below).

10.2 Domestic violence law

There is no law specifically prohibiting domestic violence against
women, nor is there an expressed appreciation of the link between
domestic violence and HIV. The law in Botswana states that a woman

110 As above.

11 Attorney General v Dow 1994 6 BCLR 1 (BWCA); (2001) AHRLR 99 (BWCA 1992).
M2 Abolition of Marital Power Act 34 of 2004.

"3 g Quansah ‘Abolition of marital power in Botswana: A new dimension in marital
relationship?’ (2005) 1 University of Botswana Law Journal 5.

14U Dow & P Kidd Women, marriage and inheritance (1994).
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gives her consent to sex upon marriage; therefore marital rape is not
prohibited. 13

Under customary law and in common rural practice, men have the
right to ‘chastise’ their wives. Greater public awareness and
improved legal protection have resulted in increased reporting of
domestic violence and sexual assault; however, police are rarely
called to intervene in such cases. ‘Passion killings’, in which jealous
men Kkill their girlfriends or wives and often then commit suicide, is a
frequent occurrence.

However, a Domestic Violence Bill is scheduled to be presented
for November 2007. The brainchild of several women’s organisations,
the bill is submitted by MP Gladys Kokorwe as a private member’s bill,
meaning it cannot involve government expense. The bill does not
cover marital rape, but an amendment to the bill may be introduced
for its explicit prohibition.'"”

10.3 Customary rules and practices

Several written or unwritten customs or customary laws help
exacerbate the political and economic subjugation of women and the
spread of the HIV epidemic, such as the following:

« polygamy (including the fact that a wife has little or no input in
her husband’s decision to marry another woman and the fact that
polygamous nature of customary marriage often results in
economic hardship for women)''8

« ritual circumcision and skin-piercing procedures

« non-recognition of marital rape

e adultery being considered a female crime only or a crime for
which women should pay greater penalties than men

« wife-inheritance by the brother of the husband if the husband
dies

« the institution of bogadi (bridewealth/lobola) by which the
husband or his family gives the family of the wife a present,
usually in the form of cattle, as part of the marriage ceremony,
confers on the husband more control over the person of his wife.
For example, the payment of bogadi transfers the woman’s
reproductive powers to the husband’s family and limits the rights

15 see Quansah (n 27 above) 57.

16 ys Department of State, Bureau of Democracy, Human Rights and Labour,
‘Country Reports on Human Rights Practices: Botswana’ (2005) http://
www.state.gov/g/drl/rls/hrrpt/2005/61555.htm (accessed 1 August 2006).

17 «MPs differ on proposed Domestic Violence Bill’ Daily News Online 23 August 2007
http://www.gov.bw/cgi-bin/
news.cgi?d=20070823&i=MPs_differ_on_proposed_Domestic_Violence_Bill

118 (accessed 6 September 2007).

S Roberts Tswana family law (1972). Divorce is granted by the customary courts.
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of the w1fe over their children when the marriage ends by divorce
or death'"?

« impediments to exercise rights to ownership of property and use
of family property such as fields and household implements

« discrimination in terms of inheritance, property rights and access
to land

Customary law IS formally recognised by law in section 3 of the
Customary Law Act'? (as amended) and Customary Courts Act'? (as
amended). It is important to note, however, that customary law is
‘inferior and subject to other sources of law in the country’, such as
common law and constitutional law, and that the definition of
customary law excludes rules that are ‘contrary to morality, humanity
and natural justice’ and rules that are ‘injurious to the welfare of
members or repugnant to the constitution and/or any other
enactment’.

10.4 Administration of anti-retrovirals to rape survivors

Free ART has been available to citizens since 2002. There is, however,
no established procedure in providing post-exposure prophylaxis to
rape survivors to minimise their chances of HIV infection.

10.5 Sex workers

Under the Penal Code, sex work is prohibited and is considered an
offence against morallty 3 A person who knowingly lives, wholly or
in part, on the proceeds of prostitution, or who keeps a brothel or a
place used as a brothel, is liable to punishment in terms of the
Code.’* As a result, many sex workers hide for fear of being
prosecuted and shy away from protecting themselves.'2 There is no
movement towards the decriminalisation of sex work.126

19 Schapera A handbook of Tswana law and custom (1995) 139 & 169.

120 cystomary Law Act 51 of 1969.

121 Customary Courts Act 57 of 1968.

122 Molathegi & Associates (n 46 above), 15-16.

123 penal Code, as amended, secs 155-158.

124 penal Code sec 149. See also M Richter ‘The UNGASS Declaration of Commitment
on HIV/AIDS: A review of legislation in six southern African countries’ (2003) 8
Canadian HIV/AIDS Policy & Law Review.

125 Molathlegi & Associates (n 46 above) 67.

126 As above, 169-171.
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11. Children’s rights

11.1 Access to health care

The National Policy on HIV/AIDS ensures that children living with HIV
have access to health care facilities, although the adequacy of the
facilities may differ depending on whether a child lives in a rural or
urban area. Children have access to ART through the public
programme.

11.2 Children orphaned by AIDS

According to the Botswana UNGASS Progress Report, the number of
reglstered children who have been orphaned reached 51 600 in 2005,
a sharp increase from 37 850 in 2002. 127 Children who have been
orphaned constitute 17.7 per cent of all children aged up to 18 years
old."?8 Rural households reported 17.7 per cent of children who have
been orphaned compared to 15.8 per cent in urban areas. 129

There is no indication as to how many of these children have been
orphaned due to AIDS-related deaths. The percentage of households
with children who have been orphaned receiving care and support
nationally in 2004 was 34.3 per cent. Through the National Orphan
Care Programme, which was established in 1998, the government runs
an Orphan Care Benefit scheme where a household with children who
have been orphaned receives a monthly food basket equal to P216.60;
a school uniform, transportation fees, sports fees, tour fees, clothing,
rental fees where applicable, and other payments as required. The
benefits are received by the orphan’s caregiver (guardian) or by a
child-headed household looking after younger siblings.

11.3 Education

As part of the Ministry of Education’s contribution to the National
Policy on HIV/AIDS, the Ministry is required to focus on the following:

« integration of AIDS and STI education into all levels and institutions of
education, starting at the primary school level and extending to
tertiary, teacher training and non-formal institutions;

127 NACA (n 15 above) 22.

128 NACA & CSO (n 5 above) 25.

129 pg above, 25.

130 AVERT ‘AIDS orphans’ http://www.avert.org/aidsorphans.htm (accessed on 23
January 2007); U.S. Social Security Administration ‘Social security programmes
throughout the world: Botswana 2005’ http://www.ssa.gov/policy/docs/
progdesc/ssptw/2004-2005/africa/botswana.html (accessed 23 January 2007).
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» involvement of parents through parent teacher associations and
appropriate mechanisms in discussion of school-based HIV/AIDS
education; and

« ensuring that other services related to HIV and sexually transmitted
infections (STIs) control and care are accessible to students in
need.

The National Policy on HIV/AIDS discourages discrimination on the
basis of HIV status across all sectors of society, including the school
system.

No special measures are in place for the education of female
children. However, the number of female students enrolled at the
University of Botswana provides some indication of how far the
education of female children in Botswana has come. During the 2004
- 2005 school year, female students formed 52 per cent percent of the
student population of 15 725.%32 This figure is an indication that
increasingly girls are being enrolled in secondary schools, giving them
the opportunity for higher education.

There is an increasing awareness of the necessity to take the
special needs of children who are HIV positive into account within the
educational system. Teacher training colleges are taking steps to
make trainee teachers aware of these special needs. In the post-
graduate diploma in education programme at the University of
Botswana, for example, teachers have a course entitled ‘HIV/AIDS
education, prevention and control’ which is taught by the nursing
department. This course is designed to make students sensitive to the
needs of children living with HIV.

In order to increase the awareness of teachers, a partnership
between ACHAP, the Ministry of Education, Botswana Television (BTV)
and the UNDP has developed a Teacher Capacity Building programme
(TCB). The TCB is an interactive education programme, which targets
Botswana’s teachers with information about HIV in an effort to build
their capacity to deal effectively with HIV in the classroom. As part of
the project, 572 primary and secondary schools have been equipped
with a television, video cassette recorder, satellite dish and decoder.
A weekly programme, ‘Talkback’ has been developed for teachers to
watch and discuss. The goal is to enhance teaching on HIV and
advance the school system’s capacity to reduce the stigma and break
the silence around HIV. The Programme has been aired on BTV twice
weekly since March 2003.133

Some organisations that provide sponsorship for higher education
require the prospective student to undergo an HIV test. If the student

131 National Policy on HIV/AIDS (n 1 above) 7 & National Strategic Framework for

HIV/AIDS 2003-2009’ (2003) 63.
132 http://www.ub.bw/about/documents (accessed 1 August 2006).
133 ACHAP (n 62 above).
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tests positive, he or she does not receive the scholarship. The
government does not deny students sponsorship to study locally on the
basis of their HIV status but they are encouraged to seek VCT.
However, students who seek external sponsorship to study outside
Botswana are required to undergo HIV testing when the country of
their proposed study requires testing as a condition for entry
Sponsorship will not be offered in the event of a positive result."

12. Family law

There are no specific provisions in Botswana’s inheritance laws that
specifically address HIV or its impact on those living with HIV. There
is also no guardianship legislation that deals with the impact of the
virus on caregivers.

The Department of Social Welfare provides registered orphaned
children with monthly food baskets under the short term plan of
action on care of orphans in Botswana. There are initiatives to
formulate a long-term plan for the treatment of children orphaned
due to AIDS-related deaths but these are yet to be concretised.

13. Criminal law

13.1 Criminal legislation

Under section 209 of the Penal Code, it may be possible to prosecute
a person for wilful transmission of HIV. In paragraph (d) of that
section, ‘causing death’ is defined to include ‘any act or omission that
hastened the death of a person suffering under any disease or injury
which apart from such act or omission would have caused death’.

Section 184 of the Penal Code also creates an offence as follows:
‘Any person who unlawfully or negligently does any act which is, and
which he knows or has reason to believe to be, likely to spread the
infection of any disease dangerous to life, is guilty of an offence’.

Section 11 of the Public Health Act makes provision for dealing
with dellberate attempts to infect others with any communicable
disease.'® The prov1510ns however, are limited to the spreading of
communicable diseases in any street, public place, shop or public
convenience and therefore it will be difficult to bring HIV transmission
(which mostly takes place through private sexual encounters) within
the ambit of these provisions. Apart from the provision for harsher
punishment for convicted rapists, the Penal Code provisions have not

134 Molatlhegi & Associates (n 46 above) 126.
5 Public Health Act (n 49 above).
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been used to prosecute persons found to have wilfully or negligently
transmitted the virus.

There has been no known public violence against people who have
HIV, although it is thought that some deaths have been related to a
person’s perceived or real HIV status.

The Penal Code as amended by the Penal Code (Amendment) Act
5 of 1998136 provides for a compulsory HIV test for all accused persons
convicted of rape or sex with girls under the age of 16.'37 The Code
as amended also makes provision for harsher sentences for accused
persons convicted of rape or sex with girls under the age of 16 who
are HIV positive (even if they were not aware of being HIV positive at
the time of the offence). For instance, section 142 (Punishment of
Rape) reads as follows:

(1) Any person who is charged with the offence of rape shall —

(i) subject to subsections (2) and (4), upon conviction be sentenced to a
minimum term of 10 years' imprisonment or to a maximum term of life
imprisonment.

(2) Where an act of rape is attended by violence resulting in injury to
the victim, the person convicted of the act of rape shall be sentenced to
a minimum term of 15 years' imprisonment or to a maximum term of life
imprisonment with or without corporal punishment.

(3) Any person convicted of the offence of rape shall be required to
undergo a Human Immune-system Virus test before he or she is
sentenced by the court.

(4) Any person who is convicted under subsection (1) or subsection (2)
and whose test for the Human Immune-system Virus under subsection (3)
is positive shall be sentenced —

(a) to a minimum term of 15 years' imprisonment or to a maximum term
of life imprisonment with corporal punishment, where it is proved that
such person was unaware of being Human Immune-system Virus positive;
or

(b) to a minimum term of 20 years’ imprisonment or to a maximum term
of life imprisonment with corporal punishment, where it is proved that
on a balance of probabilities such person was aware of being Human
Immune-system Virus positive.

The courts declared such provisions discriminatory but still
constitutionally valid (see section 8 above), but in the end they
decided that an HIV test performed after the offence was not
sufficient proof of HIV status at the time of the offence. Sentence
times ended up being the same for persons who were convicted of
rape or sex with girls under 16 who were HIV negative and those who

136 penal Code (Amendment) Act 5 of 1998.
37 penal Code (Amendment) sec 142, 147.
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were convicted for the same acts who did not know their HIV status
but were later found HIV positive. The first judgment in this type of
mterpretatlon was reached by Mosojane J of the High Court in State
v Le]ony, 8 when he offered the followmg interpretation of the Penal
Code (Amendment) Act 5 of 1998:"

It seems to me clear without any room for doubt at all that the
legislature intended to punish those people who were HIV positive but
were unaware of their status at the time when they committed the
offence and not everybody who was found with the disease after
conviction regardless of whether or not they carried the disease when
they committed the offence. To punish them simply because they were
found to be HIV positive after conviction would be absurd and the
language of the subsection permits no such construction in my
judgment. [...] Finally, | wish to remark that the possibility exists in this
case, as always it will, that the accused got his HIV status, if he has it,
from his victim. The law does not say that he should be punished for
that. He would however be punished if he was HIV positive though
unaware of it when he committed the offence. This is what | understand
the law to be saying.

This mterpretatmn was upheld in following cases such as Makuto v
The State,’ 40 Lejoni v The State,141 Nqubi v The State'*? and
Matlapen v The State."

The Court of Appeal has, on occasion, criticised the manner in
which the results of the HIV test is admissible in the trial. The Court
criticised the way medical reports indicating that an accused is HIV
positive are produced in courts. It has stated that it is not sufficient
that a judge should simply tell an accused that the medical record
indicates that he is HIV positive. The medical record should be
produced and placed on record as an exhibit with the consent of the
accused who admits its correctness. Failing such consent and
admission, the person responsible for the report must be called as a
witness. 44

13.2 Men having sex with men

Botswana’s Penal Code considers any person who has ‘carnal
knowledge of any person’ obtained ‘against the order of nature’ or
any person who engages in ‘indecent practices’ involving ‘gross
indecency with another person’ as having committed an ‘unnatural

138 state v Lejony 2000 1 BLR 326 (HC).

139 Mosojane J, quoted in Lejony v The State 2000 2 BLR 147 (CA).

140 makuto v The State 2000 2 BLR 130 (CA).

Lejony v The State 2000 2 BLR 145 (CA).

142 Nqubi v The State 2001 1 BLR 154 (CA).

143 Matlapen v The State 2001 1 BLR 161 (CA).

144 Qam Nqubi v The State (2001) 1 BLR 154; Shima Matlapeng v The State (2001) 1
BLR 161 and Lefang Gare v The State (2001) 1 BLR 143.
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offence’ that will be punished with at least 5-7 years
imprisonment.'#> This has been interpreted as a criminalisation of
homosexuality.

However, the offence is rarely prosecuted.'4® There is no move to
decriminalise sodomy in the foreseeable future because _the
government does not recognise its criminlisation as a problem.'#’

14. Prisoners’ rights

The Prisons Act'#® makes no reference specifically to HIV. However,
part vii and viii contain provisions relating to the general health care
of prisoners.

Under the Botswana Prison Service HIV/AIDS/STD and Health Care
Delivery Policy (which deals with inmates, prison staff and their
families), HIV awareness and education campaigns are conducted
among prisoners with particular emphasis on risky behaviour, use of
bleach for infection control, and the establishment of Health
Committees, comprised of prison officers and inmates.

The Health Care Delivery Policy prohibits the distribution of
condoms to inmates as it is seen as an encouragement of sex among
men in prison. HIV testing of prisoners is not mandatory, and
therefore there are no reliable statistics on the number of prisoners
who are HIV positive. However, the HIV status of prisoners is kept
confidential and no attempt is made to keep them separate from
other prisoners. Prisoners have the same access to ARVs as the general
population.’ In terms of sec 78 of the Prisons Act, a prisoner may be
released early for health reasons. '’

15. Immigration

The National Policy on HIV/AIDS provides that there will be no
restrictions placed on travel by persons known, or suspected to be HIV
positive in Botswana. Foreigners entering the country will not be
required to provide proof that they are HIV negative. Foreigners
known to have HIV will not be restricted from entry into the country

145 penal Code, as amended, sec 164-167.

146 Kanane v The State 2003 2 BLR 67; EK Quansah ‘Same-sex relationships in
Botswana: Current perspectives and future prospects’ (2004) 4 African Human
Rights Law Journal 201.

AB Tafa ‘Rights to sexual orientation: The line of the Botswana government’
(2000) Conference on Human Rights and Democracy 127.

148 prisons Act 28 of 1979.

149 As above sec 56-63.

150 Molatlhegi & Associates (n 46 above) 119-121.

151 As above, 71.

147
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for this reason.'®? However, foreigners who apply for jobs with the
government are required to undergo tests as a condition of
employment. If they test positive to HIV, they will be denied a work
permit.

The government takes the view that its primary responsibility is to
its citizens and therefore it is not considered problematic to
discriminate against foreign nationals in such areas as the provision of
HIV and AIDS care and ARVs. It is further argued that such
discrimination may alleviate the burden upon the already limited
resources of the country.’3 However, the denial of treatment and
care services to non-nationals can jeopardise the effectiveness of the
national response to HIV.

16. Social assistance and other government benefits

HIV is not considered a disability under domestic law. No specific
legislation exists that provides social security assistance to people
living with HIV. However, the government provides monthly cash
grants (P61) and monthly food rations (P172) to people who are
unable to support themselves due to old age, disability, a chronic
health conditions, needy children under 18 with a terminally ill
parent.154 As mentioned in section 11.2, households taking care of
orphaned children benefit from the National Orphan Care Programme.

17. Insurance

There seems to be an evolving policy on the part of insurance
companies to ask for an HIV test from those wishing to take out life
insurance beyond a given threshold (P100 000). The test is not
compulsory, but if one should decline to take the test, either a limit
is placed on the policy or the premium payable is increased to reflect
a higher risk. Insurance companies deny life cover to applicants that
test positive for HIV but this is ostensibly done on medical grounds.
Positive results are not released to the applicant by the insurance
company. Some companies (for example, Metropolitan Botswana) do
not reject HIV-positive applicants outright, but instead are
attempting to develop specialised products for them. !>

152 National Policy on HIV/AIDS (n 1 above) para 6.5.
153 Molatlhegi & Associates (n 46 above) 57.

154 1S Social Security Administration (n 130 above).
155 Molatlhegi & Associates (n 46 above) 119-121.
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18. Oversight

There is no specific government mechanism to ensure implementation
of HIV-related legislation. However, there is an ad hoc body, the
Special Select Committee on HIV/AIDS, which deals with issues
related to HIV/AIDS."® In view of the multisectoral approach to HIV
and AIDS policy in Botswana, any proposed HIV-related legislation will
involve relevant stakeholders in its formulation. In 2002, the National
AIDS Council, chaired by the State President, established a Committee
on Ethics, Law and Human Rights with the specific aim of facilitating
the integration of an ethical approach into the national response to
HIV. This Committee will obviously be involved in the formulation and
implementation of HIV and AIDS-related legislation. >’

19. Stigma

Some of the key determinants of the spread of HIV in Botswana are
stigma and denial.’®® In an effort to create an atmosphere of
openness and to break the silence about HIV, the State President
Festus Mogae, took an HIV test and publicly announced the results.15é
However, stigma is not specifically addressed in any legislation.
Education through the media for people to seek VCT is helping in
raising awareness. However, there is no unanimity as to whether
public disclosure will help to curb the stigma attached to Hiv. 160

156 M Caesar-Katsenga & M Myburg, ‘Parliament, politics and AIDS: a comparative

study of five African countries’ (2006) 14.

157 Molatlhegi & Associates (n 46 above).

158 National Strategic Framework for HIV/AIDS (n 131 above) 16.

159 Mogae wins admiration of US Senate’ Daily News Online 14 November 2003 http: /
/www.gov.bw/cgi-bin/news.cgi?d=20031114 (accessed 1 August 2006).

160 Molatlhegi & Associates (n 46 above) 155-156.
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1. Background to country

1.1 First AIDS case

The first AIDS case in Lesotho was reported in 1986." The Ministry of
Health and Social Welfare (MoHSW) documented the case. The person
was said to be a foreigner living 1n the district of Mokhotlong. The
mode of infection was not reported The information was not treated
confidentially. In fact, there was a public announcement about the
HIV status of the person who was later deported from Lesotho.>

1.2 Demography

Lesotho has an estimated population of 1.8 million.*

The overall adult prevalence rate was estimated to be 23.2 in
2005.° This translates into 250 000 adults (more than 15 years old)
living with HIV.® An estimated 23 000 AIDS-related deaths was
registered in 2005.7 The HIV prevalence rates for the 15 - 25 age group
are 5.9 per cent for males and 14.1 per cent for females.

The tubercul051s (TB) prevalence rate in Lesotho is 544 persons
per 100 000.° The median syphllls prevalence among antenatal
women was 2.7 per cent in 2003, ' while the percentage of pregnant
women living with HIV was 23 per cent in 2004.

It is believed that 25 per cent of babies born to HIV-positive
mothers are HIV positive.'2

Estimates show that 25.7 per cent of women aged 15 to 49 years
are living with HIV, whereas men in the same age group have a
prevalence rate of 20.3 per cent.’ The 2004 Lesotho Demographics
and Health Survey (LDHS) indicated that people within the 30 - 39 age

1 N Moorosi ‘Lesotho’s First Network of People Living with HIV & AIDS (LENEPWA)

launched’ (9 May 2005) http://www.sahims.net/batchfiles_web/2005/06_june/

LES/LENEPWA_09_06_05.pdf (accessed 1 August 2006).

InfoLmal interview with members of staff of the Lesotho Red Cross Society.

As above.

4 UNFPA State of the world population 2007: Unleashing the potential of urban
growth (2007) 90.

5 UNAIDS ‘2006 Report on the global AIDS epidemic: A UNAIDS 10th anniversary
special edition’ (2006) 506.

6 Asabove.

7 As above, 508.

8 As above.

9 UNDP ‘Human development report 2006: Beyond scarcity: Power, poverty and the
global water crisis’ (2006) 313.

0 Status of the Lesotho National Response to the UNGASS Declaration of

Commitment on HIV/AIDS (2003-2005) Report (2005), 7-8.

Lesotho Demographics and Health Survey 2004.

Sentinel Surveillance Report 2005°.

13 UNGASS Report (n 10 above) 7-8.
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groupdvere most affected, with a prevalence of more than 40 per
cent.

In 2005, there were 97 000 children (0-17 years old) who had lost
one or both parents to AIDS."?

2. International human rights treaties

2.1 Ratification status of international human rights treaties'®

Treaty Ratification/
(entered into force) accession
(deposit)

International Covenant on Civil and Political Rights (ICCPR) | 09/09/1992
(23/03/1976)

ICCPR Optional Protocol (23/03/1976) 06/09/2000

International Covenant on Economic, Social and Cultural | 09/09/92
Rights (ICESCR) (03/01/1976)

Convention on the Elimination of All Forms of Discrimi- | 22/08/95
nation against Women (CEDAW) (03/09/1981)

CEDAW Optional Protocol (22/12/2000) 24/09/04
Convention on the Rights of the Child (CRC) (02/09/1990) | 10/03/92

2.2 State reports'’

Lesotho’s initial report on the International Covenant on Civil and
Political Rights (ICCPR) was submitted in 1998. It provided
information on the HIV epidemic and the measures taken by the
government to protect the health of the people. The report noted
that HIV is one of the major problems in the country. It subsumed HIV
and AIDS under other health issues. The Human Rights Committee
(HRC) in its concluding observations expressed its concerns about the
practice of female genital mutilation and discrimination against
women. The HRC also recommended that Lesotho amends its law
criminalising same sex sexual relations between consenting adults.

4 n 11 above.

5 UNICEF ‘State of the world’s children 2007: Women and children, the double
dividend of gender equality’ (2007) 115.

For ratification status, see Office of the UN High Commissioner for Human Rights
(OHCHR) ‘Lesotho Homepage’ http://www.ohchr.org/english/countries/bw/
index.htm (accessed 20 January 2007).http://www.ohchr.org/english/countries/
ls/index.htm.

Fgr the state reports and concluding observations discussed below, see OHCHR (as
above).
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However, the report did not directly address issues related to HIV and
AIDS

Equality Now, a human rights NGO based in Lesotho, '8 submitted

a shadow report to the HRC.

Lesotho submitted a report on its 1mplementatlon of the

Convention on the Rights of the Child (CRC) in 1998.'° The concluding
observations of the Committee on the nghts of the Child included the
following statement on HIV and AIDS:2

(45) Whilst noting the existence of the National AIDS Strategic Plan
2000/2001-2003/2004 and the Policy Framework on HIV/AIDS
Prevention, Control and Management, the Committee remains extremely
concerned at the alarmingly high incidence and increasing prevalence of
HIV/AIDS amongst adults and children, in particular amongst teenage
girls, and the high incidence of teenage pregnancy and STDs. The
Committee expresses concern, further, at the insufficient availability of
adolescent health programmes and services and the lack of adequate
data in this area and on the incidence of suicide, violence, sexual
exploitation and abortion, alcohol consumption and tobacco and dagger
smoking.

(46) The Committee strongly urges the State party to implement fully
the National AIDS Strategic Plan 2000/2001-2003/2004 and the Policy
Framework on HIV/AIDS Prevention, Control and Management as soon as
possible and to devote to them ample resources to ensure their success.
The Committee recommends, further, that a comprehensive and multi-
disciplinary study be undertaken to understand the scope of adolescent
health problems, including the negative impact of early pregnancy, as
well as the special situation of children infected with, affected by or
vulnerable to HIV/AIDS and STDs. The Committee urges the State party
to give particular attention to the secondary consequences of HIV/AIDS,
such as an increase in child-headed households following the death of
adult family members. Additionally, it is recommended that the State
party undertake further measures, including the allocation of adequate
human and financial resources, to develop youth-friendly counselling,
care and rehabilitation facilities for adolescents, especially girls, which
would be accessible by them without parental consent; in this regard,
the Committee notes the development of ‘Adolescent Health Corners’ at
the regional level and recommends that the State party pursue its
objective of establishing such facilities at the district level. The
Committee recommends that the State party increase its efforts to
promote adolescent health policies, including mental health,

Equality Now “‘Equality Now” submission to the UN Human Rights Committee at
the 65th session’ (1999) available at http://www.equalitynow.org/english/
campaigns/un/unhrc_reports/unhrc_lesotho_en.pdf (accessed 1 August 2006).
Government of Lesotho, ‘Initial Reports of State Parties due in 1994: Lesotho’
(CRC/C/11/Add.20) (1998).

Committee on the Rights of the Child ‘Concluding observations of the Committee
on the Rights of the Child: Lesotho 26th Session’ (2001) http://www.unhchr.ch/
tbs/doc.nsf/(Symbol)/ae3810fc637a1d6ec12569ee0032b0a3?0Opendocument
(accessed 7 September 2007).
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particularly with respect to suicide prevention, and to strengthen
reproductive health education and counselling services. In this regard,
the Committee particularly recommends that all training programmes on
reproductive health address boys as well as girls. The Committee
recommends, further, that the State party implement measures to
discourage the abuse of alcohol and the smoking of tobacco and dagger
by adolescents.

3. AU and SADC treaties

3.1 Ratification status of AU and SADC treaties?2!

Treaty Ratification/

(entered into force) accession
(deposit)

African Charter on Human and Peoples’ Rights (ACHPR) 10/02/1992

(21/10/1986)

African Charter on the Rights and Welfare of the Child 27/09/1999

(29/11/1999)

Protocol to the ACHPR on the Rights of Women in Africa 26/10/2004
(25/11/2005)

Treaty of the Southern African Development Community | 26/08/1993
(SADC) (30/09/1993)

SADC Protocol on Health (14/08/2004) 31/07/2001

3.2 State reports

The initial report on the implementation of the African Charter on
Human and Peoples’ Rights was submitted to the African Commission
in August 2000. The report referred to HIV education and awareness
in section 1.14.

3.3 Status of international and human rights treaties in
domestic law

Although it is not expressly stated in the Constitution, in practice,
Lesotho adopts a dualist approach to treaty domestication.

None of the above-mentioned international human rights treaties
have been domesticated; in the absence of domestication, the
treaties only play a persuasive role in the legal system. While the

21 Ratification status available at http://www.africa-union.org and http://

www.sadc.int (accessed 10 September 2007).
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courts are not bound by the standards set out in the international
laws, they can and have usually adopted these standards in domestic
cases.

However, there has not been any specific implementing
legislation relating to treaties ratified in Lesotho. The task of
implementing international human rights treaties is undertaken by
the ministry sponsoring the domestication or enactment of the treaty.
For example, the implementation of the CRC will be the responsibility
of the Ministry of Social Welfare, if or when the Ministry decides to
sponsor the domestication of the CRC.

3.4 International Guidelines

Unlike the Millennium Development Goals (MDG), the International
Guidelines on HIV/AIDS and Human Rights (International Guidelines)
were never publicly approved or directly endorsed by the government
or its departments in charge of HIV and AIDS related issues.?2
However, it appears the government is aware of the provisions of the
International Guidelines and this is reflected in the way Lesotho
manages its HIV epidemic.

Some of the recommendations of the Guidelines have been
implemented. For instance, Guideline 1, which provides for the
establishment of effective national institutions as well as multi-
sectoral bodies dealing with HIV and AIDS, such as inter-ministerial,
parliamentary committees or AIDS Councils, has been implemented.
In late 2003, the government announced the formation of a National
AIDS Commission (NAC) to co-ordinate society-wide AIDS control and
mitigation activities.?> The Parliamentary AIDS Committee was also
established in late 2004 to oversee the implementation of HIV and
AIDS-related activities within government bodies.

In November 2006, the government of Lesotho adopted a National
HIV and AIDS Policy which ‘reflects the government of Lesotho's
commitment to ensuring adequacy of protection, care and support to
all vulnerable groups in all interventions on HIV and AIDS’. 4 The
National HIV and AIDS Policy states among its key objectives the

22 UNAIDS & OHCHR International Guidelines on HIV/AIDS and Human Rights. The
International Guidelines on HIV/ AIDS and Human Rights have not been publicly
announced or incorporated into any document on the management of HIV and
AIDS in Lesotho. However, the MDGs have been publicly announced and the
prioritised goals are set out in public documents. In fact, after adopting these
MDClis, the government of Lesotho declared combating HIV as the first national
goal.

23 UNAIDS ‘Country profile: Lesotho’ (2004) http://www.unaids.org/bangkok2004/
report.html (accessed 1 August 2006).

24 National HIV and AIDS Policy (2006) ix.
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promotion of a ‘human rights based approach to prevention,
treatment, care, support and mitigation services.’

Chapter 9 of the National HIV and AIDS Policy determines that
‘coordination, management, monitoring and evaluation of all HIV and
AIDS interventions is necessary to ensure harmonisation and effective
harnessing of national resources to the fight against the epidemic’.26

Guideline 4 encourages states to

[c]londuct a comprehensive review of legislation, and adopt appropriate
amendments and new legislation. In the realm of criminal law, states
should ensure that criminal laws are not misused to target vulnerable
groups.?’

States are further encouraged to enact or strengthen anti-
discrimination laws and other laws protecting people with HIV and
AIDS, and to ensure the widespread availability of preventative
measures and medication. Importantly, states need to go beyond
legislating for HIV and AIDS specifically, by addressing underlying
inequalities and stereotypes especially in so far as they concern
women and children.

This has not been implemented fully because Lesotho is still in the
process of mainstreaming HIV and AIDS into its legislation.
Nevertheless, there is an improvement in the existing laws dealing
with HIV and AIDS when compared to the laws that existed some ten
years ago. Important leglslatlve reforms include the adoptlon of the
Sexual Offences Act,?8 the Labour Code Amendment Act?? and the
Legal Capacity of Marned Persons’ Act.30

4, National legal system of country

4.1 Form of government

Lesotho is a parliamentary constitutional monarchy. Under this
system, the Constitution recognises the existence of a monarch who
is the head of state.3! The role of the King in the government is
ceremonial. There is also a parllament which consists of the King, a
Senate and a National Assembly The Prime Minister is the head of
the government.

As above, xiv.
26 As above, 54.
n 24 above, Guideline 4.
gs Sexual Offences Act 3 of 2003.
9 Labour Code Amendment Act 5 of 2006.
Legal Capacity of Married Persons Act 9 of 2006.
31 Art 44,
32 Art 54,
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4.2 Legal system

The legal system of the Kingdom of Lesotho includes elements of
Roman-Dutch law, English common law as well as customary law.
Customary law is said to have been born out of the traditions, norms
and practices of the Basotho (people of Lesotho) from time
immemorial. Roman Dutch law was introduced into the Kingdom in
the late nineteenth century via the British Colony of the Cape of Good
Hope. The common law was legally and procedurally extended and
declared as the Law of Lesotho from the 1870s. Therefore, disputed
matters are brought before the courts to be settled either through the
application of customary law, or of the common law (inclusive of the
statutory law).33

Proceedings on a disputed matter are not, however, based only on
whether the litigant chooses a forum and a particular legal system as
a tool of adjudication; instead, there are other considerations.
Firstly, the disputed matter must fall within the jurisdiction of the
chosen court. Secondly, it is inquired whether the matter can be
initiated in that court and no other court. In addition, customary
courts and formal courts differ on the law they have to apply and on
the type of cases they may adjudicate upon. For instance, customary
courts have unlimited jurisdiction on all matters based on customary
law. Matters initiated in the customary courts can be reviewed by the
subordinate courts (referred to as magistrates courts) which are
formal first level courts. Appeals against the decisions of the
customary courts could go through three or four levels.3

The common law and statutory law fall under the jurisdiction of
the Magistrate Court and the High Court. However, the only court that
has unlimited original jurisdiction to hear any matter based on any
law is the High Court. In addition, this court is the appellate court for
all lower courts, and has review powers over Magistrate Courts and all
quasi-judicial bodies.3?

Despite legal dualism, the courts at different levels all have
written court rules s;j)elling out the procedure from initiation of a case
up to final decision.3®

33 Application of advanced technologies in civil litigation and other procedures’

http://ruessmann.jura.uni-sb.de/grotius/Reports/lesotho.htm (accessed on 1
August 2006).

As above.

As above.

As above.

34

36
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4.3  Constitution and Bill of Rights

The Constitution of the Kingdom of Lesotho (the Constitution) was
adopted in 1993. It guarantees fundamental human rights in chapter
two.

However, not all the rights in the Constitution are justiciable. In
fact, human rights norms are divided into two broad categories. On
the one hand, chapter 2 of the Constitution refers to ‘the protection
of fundamental human rights and freedoms’, which mainly includes
civil and political rights such as the rights to life, freedom of
movement, the right to participate in government etc. On the other
hand, chapter 3 lists ‘the principles of state policy’ which
encompasses aspects of socio-economic rights such as the protection
of health, the provision for education and the opportunity to work.
While civil and political rights contained in chapter 2 are justiciable,
the Constitution states in article 25 that ‘principles of state policy’:

shall not be enforceable by any court but, subject to the limits of the
economic capacity and development of Lesotho, shall guide the
authorities and agencies of Lesotho, and other public authorities, in the
performance of their functions with a view to achieving progressively, by
legislation or otherwise, the full realisation of these principles.

Among the justiciable rights guaranteed under the Constitution, some
are of particular relevance as they impact directly or indirectly on
HIV. These rights include:

« the right to life (article 5);

« freedom from discrimination (article 18); and

« the right to equality before the law and equal protection of the
law (article 19).

4.4 National human rights institutions

There is currently no independent national human rights institution
(NHRI) in Lesotho. However, there is a Department of Human Rights
under the Ministry of Justice, Human Rights, Rehabilitation of Law
and Constitutional Affairs. The Department performs a co-ordinating
function for the human rights activities of the Ministry of Justice and
does not have the mandate to deal directly with HIV-related issues.
The Department does not accept complaints directly from the public.
It only coordinates human rights activities and programmes within the
country.

The annual report of the Ministry of Justice mentions HIV and AIDS
not from a human rights perspective but only to state that Lesotho has
implemented a multi-sectoral approach to fighting the epidemic.37

37 The Ministry of Justice, Human Rights and Constitutional Affairs.
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5. Government regulation of HIV and AIDS: overall
picture

5.1 Responsible department

The process towards the development of a National AIDS programme
was initiated in 1999 through a core group led by the MoHSW. This
programme is still in place and falls under the MoHSW. However,
following the creation of the National AIDS Commission (NAC), the
formulation of HIV and AIDS policies and strategies is the
responsibility of the NAC through the inputs of stakeholders.3® The
NAC was established in 2005 through the NAC Act (article 4).

The NAC Act (article 10) creates the National AIDS Secretariat,
which is responsible for the implementation of strategies and policies
adopted by the Commission. The National HIV/AIDS Forum (the
Forum) was also created by the NAC Act (article 13). The function of
the Forum is to bring all stakeholders and representatives of various
sectors of society together. The Forum consists of representatives of
concerned governmental organisations, NGOs, women’s organi-
sations, youth organisations and the Lesotho Network of PLHA.

5.2 HIV and AIDS plan

Following the expiration of the National AIDS Strategic Plan 2000-
2005, Lesotho adopted a National HIV and AIDS Strategic Plan (2006-
2011) in November 2006. The overreaching goal of the Strategic Plan
is to
[s]cale up universal access to information, knowledge and services to
enable individuals to protect themselves from HIV infection and access

treatment, care, support and impact_mitigation services, and empathise
with those affected by HIV and AIDS.3°

The Strategic plan pledges that as a key guiding principle of the
national response to HIV and AIDS ‘human rights and dignity will be
respected, irrespective of HIV status. Stigma and discrimination
against people with HIV and AIDS will be eliminated’.40

5.3 Legislation

There is no HIV and AIDS specific legislation but there are other pieces
of legislation that were enacted or proposed in response to the issues
raised by the HIV epidemic. These laws and bills include:

38 |nformation obtained from the NAC.

National HIV and AIDS Strategic Plan 2006-2011(2006) 17.
As above,15.
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the Labour Code Amendment Act (2006);

the Legal Capacity of Married Persons’ Act (2006);
the Sexual Offences Act (2003); and

the Child Protection Bill.

These laws recognise the hardship faced by the two main

vulnerable groups (women and children) in the epidemic and they aim
at mitigating these hardships.

M

The Married Person’s Equality Bill gives married women the right
to make decisions relating to the marriage, and their socio-
economic position within the marriage without their husband’s
prior consent. The Bill allows them to enter into contracts and to
institute legal proceedings. It also removes most of the major
unfair practices against married women imposed under the
customary law.

The Sexual Offences Act*! recognises and punishes various
offences that were not recognised as sexual offences in earlier
laws. It removes gender discrimination in the definition of sexual
offences. This is to extend the scope of sexual offenders to
include both males and females. It also imposes penalties for the
sexual abuse of children and includes a wide range of actions,
which can be considered sexual offences in Part Ill. This includes
child prostitution and molestation, persistent child abuse and
other forms of commercial sexual exploitation of children. Part V
includes sexual offences against disabled people. The legislation
in article 32(7) recognises and makes the HIV status of a person
accused of rape an aggravating circumstance once the person is
convicted. This makes it possible for a HIV-positive person who is
convicted of raping another person to be sentenced to death. The
law also recognises and punishes marital rape in article 3(3).

The Child Protection Bill would, for the first time, give
comprehensive protection to the rights of children including
orphaned and vulnerable children (OVC), but it is yet to be
enacted. This law would recognise the rights of all children in
Lesotho. It is particularly directed at the protection of the rights
of orphaned and vulnerable children. It generally provides for the
obligations of the state to provide for amenities such as health
care, education and the other basic necessities of life for OVC.
The process of enactment has been slow because of the
protection it provides children and the corresponding
responsibility it places on the government. It is believed that the
law will be passed soon.

As above.
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5.4 HIV and AIDS policy

In 2000, Lesotho adopted a Policy Framework on HIV/AIDS Prevention,
Control and Management (Policy Framework). This Policy Framework
was the main document guiding the management of the HIV and AIDS
epidemic in the country until 2006. In 2006, Lesotho adopted an HIV
and AIDS Policy*? that updates the Policy Framework. In fact, the
adoption of the new HIV and AIDS Policy was based on the realisation
that the Policy Framework

does not fully address the legislative and policy requirements for the
expanded programmes and planned interventions. In addition, the policy
framework does not fully encompass some of the challenges especially
those related to gender inequality in the traditional context and some of
the issues emerging from the performance of current and planned
interventions.

The overall goal of the HIV and AIDS Policy is

to enable Government to effectively fight the HIV and AIDS epidemic: to
prevent the further spread of the epidemic, provide treatment, care and
support services, and to mitigate the impact of HIV and AIDS on
individuals, families, and communities.*

A Policy of Universal Voluntary Counselling and Testing was initiated
in March 2004 as the main document that regulates voluntary
counselling and testing (VCT). This document provides the necessary
guidelines for VCT and incorporates human rights standards. It
regulates VCT, sets out the types of tests, reasons for the test and the
applicable standards for conducting VCT.

The National Guidelines for HIV Testing and Counselling (HTC
Guidelines) of March 2004 is the latest document guiding HIV testing.
The purpose of HTC is to provide national standards that must be
adhered to in the provision of high quality HTC services through
accredited institutions in the public, private and non-governmental
spheres.®

Other policies include the Education Sector Strategic Plan (2002),
the Five-year Strategic Plan for Directly Observed Treatments (DOTS)
Expansion in Lesotho (2003), the Gender and Development Policy
(2003), Guidelines to Prevent Mother-to-Child-Transmission (PMTCT)
of HIV (2004), the Human Resources Development and Strategic Plan
(2005-2025), the Know Your Status (KYS) Campaign (2003), the
National Policy on OVC and the National Action Plan for OVC as well
as the National Youth Policy.

n 24 above.

As above, xiii-xiv.

As above, xiv

National Guidelines for HIV Testing and Counselling, 5.
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5.5 Court decisions

HIV and human rights issues fall under the jurisdiction of the
magistrate’s courts and the high courts. Appeals from these courts are
directed to the Court of Appeal. Even though courts in Lesotho have
tried cases based on human rights, there is no precedent on questions
of human rights relating to HIV.

In addition, the Constitution does not provide protection to
various human rights that are relevant to HIV. This is because many of
these rights such the right to health and the right to work fall under
non-justiciable rights spelled out under the principles of state policy.
It is therefore difficult to bring actions under the Constitution or any
other international human rights law, which has not been
domesticated in Lesotho.

The Sexual Offences Act deals specifically with issues related to
HIV.#6 The law provides in article 32(7) for a harsher penalty for a
person who has been convicted of the offence of rape. If he is found
to be HIV positive and was aware of his HIV status or had reasonable
suspicion of the infection at the time of the commission of the
offence, he will be sentenced to death.

Importantly, article 3 of the Sexual Offences Act in the definition
of rape introduces the failure of disclosure by an HIV-positive person
who engages in a sexual act with another (HIV-negative) person.

In the case of R v Mothibili Mokara,* the accused was found §u1lty
of raping his 11 glear -old daughter and infecting her with HIV.*® The
accused person (who had the knowledge of or reasonable suspicion
that he is HIV positive) was ordered to undergo an HIV test by the
magistrate during the trial (before he was found guilty). He tested
positive to HIV. On referral to the High Court, the judge referred to
the Sexual Offences Act for the determination of appropriate penalty
under article 32(7).°

46

Pt Sexual Offences Act (n 28 above).

R v Mothilbili Mokara Criminal Sentence 9 of 2004 (case number in the Magistrate
Court is Cr 382/03).

The case is still pending in the High Court although the case has been determined
by the Magistrate Court and has been referred to the High Court for sentencing
because the Magistrate Court does not have the jurisdiction to handle the case.
Sexual Offences Act (n 28 above) art 32(7) provides that, where a person is
infected with HIV and at the time of the commission of the offence the person
had knowledge or reasonable suspicion of the infection, he shall be given the
death penalty.

The matter was referred to the High Court for the appropriate sentence because
the Magistrate Court does not have the jurisdiction to sentence the accused
person in this case.

48

49

50
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There are other rape cases which have been decided by the courts
under the Sexual Offences Act, but which do not indicate that the
rapist went through a mandatory HIV test to determine HIV status.”"

6. Access to health care

6.1 Government regulation of access to health care

There have been various initiatives by government to respond to the
HIV epidemic. For example, the government has recognised the
urgent need to scale up ART and has established structures and
frameworks including the UN Theme Group on HIV/AIDS in Lesotho,
and multi-sectoral agencies such as the National AIDS Commission
(NAC), district AIDS task forces and a national multi-sectoral task
force.”2 A directorate for HIV and AIDS was also established in the
MoHSW to provide technical advice and to advance the health sector’s
response to the epidemic. A health sector reform launched in 2000 has
focused on building capacity both in the public and private health
sector.?3

A national programme for PMTCT has also been developed and
implemented, and ART pilot programmes were carried out in all
districts.’* In response to these programmes, 15 PMTCT sites were
established countrywide and 22 881 women were counselled on
PMTCT in 2005.°°

In addition, the government scaled up the total number of people
receiving ART from the public sector and it was aiming to put half of
the 56 000 people requiring ART on treatment by the end of 2005. The
lack of human resources and finances in the country still remain the
biggest obstacles in reaching these objectives.>®

51 The fact that the accused persons in these other cases were not asked to undergo

HIV tests might be an oversight of the courts. This is because the reason for their

exemption from the HIV test was not stated in the case report.

WHO ‘Summary Country Profile for HIV/AIDS treatment Scale-up in Lesotho’

(2005) http://www.who.int/3by5/support/june2005_lso.pdf (accessed 1 August

2006).

33 UNICEF (n 15 above).

As above.

55 Minutes of the UN Theme Group Meeting August 2005.

% WHO ‘WHO applauds Lesotho PM for leading Universal Voluntary HIV Testing Drive’
(2004) http://www.who.int/disasters/repo/12506.pdf (accessed 1 August 2006).
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It is estimated that, despite the reduced costs of drugs, to provide
free ART would cost the government USD 14 million annually®’ related
partly to ongoing issues of food insecurity and poverty.58

The Policy Framework also does not guarantee the right to health
care; it only reiterates the government’s commitment to the provision
of appropriate health facility-based care, including counselling. It
also stresses the government’s commitment to strengthen the
capacity of health care and social workers to provide care and support
to people living with HIV.

Health care in public health care centres is greatly subsidised by
the government. Patients are only required to pay less than 10 Maloti
(about USD 1.60) to access public health care facilities in the country.

The basic document guiding the rights of people living with HIV is
the Constitution. However, the HIV and AIDS Policy, the HTC
Guidelines and the other guidelines dealing with treatment indicate
the acceptable standards for treatment.

Some of the rights of people living with HIV that are provided for
in these documents are:

o the right to freedom from discrimination; 59

« right to confidentiality and non dlsclosure of HIV status;®°

« access to voluntary HIV testing (even though not cheap in all cases
but there shall be access to the voluntary testing);

o the right to marry and found a famlly, 61

« the right to the highest attainable standard of physical and
mental health; %2

o the right to mformed consent before a medical procedure is
carried out;%3 and

« the right to information for making choices about one’s health
and well being.%*

6.2 Ethical guidelines

Ethical guidelines for the medical profession in Lesotho are not set out
in any document. Medical practice is guided by guidelines that are

57 “Lesotho HIV/AIDS testing facilities still to be set up’ IRINNews http://
www.irinnews.org/
report.asp?ReportlD=39941&SelectRegion=Southern_Africa&SelectCountry=LESOT
HO (accessed 1 August 2006).

View of Dr M Kiasekoka, the WHO representative who chaired the Lesotho-UN
Theme Group on HIV/AIDS in 2004.

Constitution art 18.

60 Hiv and AIDS Policy (n 24 above) xvii.

61 HTC Guidelines (n46 above) art 9.

As above, It should be noted that this right although not protected under the
Constitution, it is one of the rights set out in the HTC Guidelines, art 9.

As above 9.

As above.
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similar to those in the United Kingdom and South Africa. The first and
most important universal principle — ‘do no harm’ — should be
applied to all patients irrespective of their HIV status.®

One of the main reasons for this lacuna is related to the fact that
medical doctors are trained outside the country, mostly in South
Africa,® so the doctors that practice in Lesotho follow the ethical
guidelines applicable in South Africa.

6.3 Medicines

The objective of the government’s treatment, care and support
programme is to ‘promote and provide universal access to free
treatment, care and support services for all without discrimination or
barriers’.’

In order to achieve this objective, the HIV and AIDS Policy states
that government should, among others:

« ensure free and equitable access to quality ART, TB and STI and
opportunistic infections treatment;

» provide standards to ensure adherence to ARV treatment to reduce
the risk of drug resistance and treatment failure;

« ensure universal access to treatment, care and support for people
living with HIV;

« ensure that children infected with HIV have free access to paediatric
treatment;

« develop standards for the involvement of private practitioners and
home-based carers in the management and referral of patients on
ART; and

« ensure the development of minimum standards for food security and
nutrition as an integral element in the provision of ART.

Despite these provisions, access to medicine and the provision of
medicine for people living with HIV are still problematic. This is
because the number of people who access ART is still a minority of
those who are in need of treatment.

There is no policy limiting access to medicines in Lesotho. In fact,
the Health and Social Welfare Policy, as well as the Policy Framework,
are aimed at making medicines available in Lesotho. This can be seen
from the government’s commitment under the HIV and AIDS Policy.68

5 Excerpts from the interview with Dr Moyamane, President of the Lesotho Medical

Association on 25 January 2006.

66 There is no medical school in Lesotho.
67 HIV and AIDS Policy (n 24 above) 31.
68 As above.
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There are also no policies or laws aimed at withholding medicines
or access to HIV-related prevention or treatment from people living
with HIV, particularly on the basis of sexual and social behaviour that
is deemed to be ‘immoral’ or questionable by others such as health
care practitioners. Instances where treatment was denied on account
of the deemed ‘immoral’ sexual behaviour of the patient69 were
based on the personal attitudes of the people in charge. For instance,
prison authorities refuse to distribute condoms in prisons in spite of
the clear requirement of the HIV and AIDS Policy which provides that
the government should ensure that all prisoners have access to HIV-
related prevention information, education, HTC, means of prevention
(including condoms), treatment (including ART), care and support.

Lesotho is a member of the World Trade Organisation (WTO) and
is also a party to the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) by virtue of the WTO
Agreement.7° However, the government has not yet taken any stance
on generic substitution, compulsory licensing and parallel importing.
Since it has not taken any steps towards the production of generic
ARVs, there is a strong reliance on donations from multilateral and
bilateral cooperation for the provision of HIV and AIDS related
treatment and services. The drugs used in the treatment of AIDS-
related illnesses and STls are imported from other countries.

There are no patent laws, control of medicines and hazardous
substances statutes, or import and export laws in Lesotho and it is not
easy for individuals to import drugs into the country. Nevertheless,
NGOs and international governments supporting the provision of ARVs
are given permits to bring the drugs into the country and this has
helped to ease the burden.

Lesotho has benefited from donations of ARVs and related
medicines from the pharmaceutical company Bristol-Myers Squibb.
The first treatment centre to deliver low-cost drugs as part of a
national rollout strategy, launched in Maseru in May 2005, is funded
almost entirely by a pharmaceutical giant. The drug company
contributed USD 4.5 million to the first three years of the project, on

69 SIpAA Monitoring the political commitment of governments in response to the

needs of women living with HIV workshop ‘Policy Report of the International
Community of Women Living with HIV/AIDS (ICW): Lesotho (6 - 11 February 2005).
WTO Agreement arts Il & XIl (1) state that accession to the WTO agreement also
applies to the multilateral trade agreement annexed to it which are binding on all
members. The TRIPS Agreement (Annex 1C to the WTO Agreement) is part of the
multilateral trade agreement.

70
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condmon that the government takes over the bulk of the costs in
2007.7

In addition, Lesotho has, so far, received USD 19,273,380 from the
Global Fund to Fight AIDS, Tuberculosis and Malaria for prevention
and treatment activities as well as the strengthening of the natlonal
health capacities and supporting people living with HIV and AIDS.”

Most of the NGOs, governments and private entities providing free
ART are time-bound; this is a major cause of concern for many people
living with HIV because it will be very difficult for them to continue
with the drugs when the programmes draw to a close.

Traditional medicines and healers play a significant role in
treatment. People have resorted to tradltlonal herbs and medicines,
especially in the absence of access to ARVs.”

6.4 Condoms

Condoms are easily accessible only in the major cities, especially in
the capital (Maseru). The rural areas still face a shortage of condoms.
Condoms are provided in all government departments and ministries.
Five million condoms were distributed and 400 condom containers
were installed around the country in 2005.74

Some condoms are distributed free of charge by the government.
In 2005, the government contracted an NGO, Population Services
International (PSI), to engage in the social marketing of condoms. The
social marketing of condoms is to ensure commitment in the use of
condoms as the consumer pays for the product rather than getting it
for free. This is based on the belief that if people pay for condoms,
they will be more inclined to use them correctly. 5 Condoms
marketed by PSI are sold for a nominal fee (as little as USD 0.16 for a
pack of three), while those sold in shops cost from USD 0.80 for a pack
of four, depending on the quality.

71 The treatment era: ART in Africa’ http://www.plusnews.org/webspecials/ARV/

lesart.asp (accessed 9 October 2005).

72 The Global Fund to fight AIDS, Tuberculosis and Malaria ‘Lesotho and the global
fund’ www.theglobalfund.org/Programs/grantdetails.aspx?compid=246&grantid=
197&lang=en&Countryld=LSO (accessed 4 September 2006).

UNESCO ‘HIV and AIDS treatment education: a critical component of efforts’
http://www.unesdoc.unesco.org/images/0014/001461/146114e.pdf (accessed 1
August 2006) 33. See also 1st Southern African Regional Community Home Based
Care Conference http://www.hdnet.org/library/ Sharing%20responsibilities %20
for%20quality%20cares.pdf (accessed 1 August 2006).
Information received from the officer in charge of condoms at the HIV/AIDS
Riregtorate under the MoHSW on 17 January 2006.

s above.
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6.5 Case law

There are no judgments on HIV and AIDS and the right to access to
health care or any related human rights issue within the country’s
jurisprudence. This is because the Constitution and the national laws
do not guarantee the right of access to health care.

7. Privacy

7.1 Notifiable disease
HIV is not a notifiable condition in Lesotho.”®
7.2 Medical experimentation

Medical trials for HIV drugs have not been carried out in Lesotho so
there is no procedure in place to protect the rights of people in this
regard. The right to bodily and psychological integrity is not
specifically guaranteed in the Constitution.

The Policy Framework provides that

HIV/AIDS-related research will require ethical clearance from LAPCA
(now NAC), and must conform to International Guidelines for Biomedical
Research Involving Human Subjects (IGBRIHS). All research will be co-
ordinated by LAPCA and should include religious, socio-economic,
behavioural and cultural surveillance.

The National HIV and AIDS Policy reaffirms the importance of research
in the response to HIV and AIDS as follows:”8

Although the health impact and implications of HIV is well known, there
is significant scope and need for research in the non-health fields of HIV
research. Further, as long as a cure or vaccine has not been found, there
will be an ongoing need for health research.

7.3 Duty to disclose

The main documents that deal with the issue of HIV and privacy are
the HIV and AIDS Policy and the HTC Guidelines.”® Under these
policies, the right to privacy and confidentiality are key issues. The

76 Nothing in the laws relating to HIV indicates that HIV status can be communicated

either to a partner, spouse of the PLHA or to the government or any party without
the prior consent of the PLHA. The law does thus not make HIV a notifiable
condition.

7 Policy Framework on HIV/AIDS Prevention, Control and Management (2006) 9.

78 124 above, 52-53.

79 As above, 19-21, and National Guidelines for HIV testing and counselling (n 45
above) art 3.6.
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HTC Guidelines provide that ‘confidentiality is one of the guiding
principles of HIV Testing and Counselling services and must be
protected’.

The HIV and AIDS Policy also upholds the principle of
confidentiality but under its section devoted to ‘beneficial disclosure’
adds that

[tlhere is a need to provide clear public health-oriented guidelines to
ensure that sexual partners who test positive for HIV should disclose this
fact to their partners ... However, healthcare providers should have the
legal authority to inform the other partner/s if a properly counselled
HIV-positive person refuses to disclose ...

On the issue of partner notification or ‘beneficial disclosure’ as it is
referred to in Lesotho, the HTC Guidelines further state that

[a]ll patients and clients, both HIV positive and HIV negative, should be
empowered to inform their sexual partners of their HIV test results. For
HIV-positive clients who are reluctant or fearful to disclose their results,
the counsellor should offer additional, ongoing counselling to help the
client inform the partner. If the client requests, the counsellor may
inform the sexual partner of the client about the HIV test results in the
presence of the client.

7.4 Testing

There are four main types of testing in Lesotho. These are:

« VCT: provided in ‘stand alone sites’ or VCT sites established in the
country to provide free access to HIV testing and counselling to
the public.

o Universal HIV Testing (UHT) also known as ‘Know your status
campaign’: This is the latest type of HIV testing which was
introduced late in 2005. It is a provider-initiated type of testing
whereby the VCT counsellor goes to the client (the person to be
tested). It is believed that this type of testing will generate
greater access to testing and thus more people will be tested.
UHT is provided in ministries, factories, private sector institutions
and villages and it is not meant to be in any way mandatory.

» Routine offer of HIV Testing and Counselling: this type of testing is
provided within integrated sites, such as TB clinics, sexually
transmitted infections (STIs) clinics, antenatal clinics (PMTCT),
outpatients and inpatient departments. A routine offer of an HIV
test is made to patients who are receiving care at any of the
above listed clinics. It is voluntary and is offered as part of the
normal check-up requirement for patients in these sites. The

80 24 above, 23.
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process allows an individual who undergoes counseling to be able
to make an informed choice about being tested for HIV.

« Routine offer-diagnostic Testing: This type of testing is provided
within health facilities to patients during attendance at antenatal
clinics or those with suggestive signs and symptoms, such as those
attending diagnostic and treatment facilities for TB and STI clinics
and inpatient departments. It is part of the normal medical tests
or examination carried out on a patient who presents with
symptoms that reasonably suggest that the person is suffering
from an opportunistic infection. The patient must expressly
refuse the test in order for it not to be carried out. This entails
moving beyond the traditional model of voluntary counselling and
testing [VCT] where concerned individuals present themselves for
counselling and HIV testing. The medical practitioner advises a
patient to go for HIV testing and counselling if it is suspected that
a patient has HIV although the patient is at liberty to refuse the
test.

The position in Lesotho regarding HIV testing is unique. This is due
to the recent introduction of the UHT ‘know your status campaign’ in
December 2005 by the King of Lesotho. This system allows for a
counsellor to take the test to the receiver and offer VCT to people at
their doorsteps without the request being initiated by them. This type
of testing is not meant to be mandatory and people have a choice to
opt-out at any stage. This process is aimed at testing as many people
as possible.

The government also prefers the term universal HIV counselling
and testing rather than VCT. This is because even though the test is
not mandatory, and there is no imminent health reason for everyone
to know his or her HIV status, the test ought to be universal as
everyone is expected to know his or her status.

Nevertheless, whatever name is given to testing in Lesotho, the
Policy still provides that it should be done with the utmost standard
of ethics and care. In this regard, the HTC Guidelines provide that

all health care providers are bound by an ethical principle to do all that
is necessary and available to provide the best possible care through the
use of diagnostic tools and follow-up treatment. Therefore an HIV test
must be provided when requested or indicated, and treatment or follow-
up must be provided as necessary and available.8?

On the issue of mandatory testing, the HTC Guidelines state as
follows:83

81 MoHSW ‘“Know Your Status” Policy Handbook’.
82 National Guidelines for HIV testing and counselling (n 45 above) art 9.
As above, art 10.
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Mandatory HIV testing is neither effective for public health purposes nor
ethical, because it denies individuals choice, and violates principles such
as the right to health, including the right to privacy and the ethical
duties to obtain informed consent and maintain confidentiality. Although
the process of obtaining informed consent will vary according to
different settings, all those offered the test should receive sufficient
information and should be helped to reach an adequate understanding of
what is involved.

According to the HTC Guidelines, the three crucial elements in
obtaining truly informed consent in HIV testing are:

» providing pre-test information on the purpose of testing, and on the
treatment and support available once the result is known;

 ensuring understanding; and
» respecting the individual’s autonomy.

Under the HTC Guidelines, informed consent and pre- and post-test
counselling are required. The Guidelines provide that

HIV Testing and Counselling must be offered whenever a patient shows
signs and symptoms of HIV infection or AIDS; this will aid clinical
diagnosis and management. Under these conditions, the offer of HIV
testing and counselling should be considered the ‘standard of care’.
Informed consent should be obtained during the normal process of
consultation between the health care provider and the patient.84

The Guidelines also provide for post-test support group facilities or
services to be offered to the patients under the stand-alone HIV
testing and counselling services that are provided in sites that are
situated outside the health facilities. 3>

8. Equality and non-discrimination

Legislation and policies impacting on discrimination against people
living with HIV are:

» the Constitution;
« the HIV and AIDS Policy; and
« the HIV and AIDS Strategic Plan 2006-2011.

The Constitution provides for non-discrimination on several
grounds. This is provided for in article 18 which states as follows:

(1) Subject to the provisions of subsections (4) and (5) no law shall make
any provision that is discriminatory either of itself or in its effect.

(2) Subject to the provisions of subsection (6), no person shall be treated
in a discriminatory manner by any person acting by virtue of any written

84

85 As above, art 6.

As above, art 7.
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law or in the performance of the functions of any public office or any
public authority.

(3) In this section, the expression ‘discriminatory’ means affording
different treatment to different persons attributable wholly or mainly to
their respective descriptions by race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or
other status whereby persons of one such description are subjected to
disabilities or restrictions to which persons of another such description
are not made subject or are accorded privileges or advantages which are
not accorded to persons of another such description.

HIV status is not expressly included as one of the grounds for non-
discrimination. However, HIV status could be included under ‘other
status’ referred to in article 18(3).

Article 19 provides for equality before the law and equal
protection of the law. This means that everyone will enjoy all the
protections under any law which binds the state (both local and
international laws that have been ratified and domesticated).

The HIV and AIDS Policy affirms the importance of the promotion
and protection of human rights as part of the response to HIV. Indeed,
the HIV and AIDS Policy maintains that

[ilnternational human rights law and the Constitution of Lesotho
guarantee the right to equal protection before the law and freedom
from discrimination and provision of protection for vulnerable groups.86

The HIV and AIDS Policy further states that

[dliscrimination against PLHAs violates their rights and is
counterproductive to the scaling up of the HIV and AIDS response in that
it threatens voluntary disclosure of HIV sero-status, thus increasing
vulnerability to HIV infection.8”

The goal of the HIV and AIDS Policy is to

create and promote an environment where all PLHAs and vulnerable
populations fully enjoy human rights and fundamental freedoms, in
particular have access to education, inheritance, employment and
healthcare rights, social and health services, IEC and BCC, prevention,
treatment, care and support services and legal protection.g;8

In spite of these policy commitments, the Lesotho Defence Force
(LDF) still applies a mandatory HIV test for prospective employees of
the LDF. In 2005, people who tested positive for HIV were refused
employment into the LDF. Although the matter has not yet been taken
to court, it is being handled by NGOs who are still lobbying for support

8 124 above, 14.
As above, 45.
88 As above.
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and gatherm% information. However, the matter is proving difficult
for the NGOs®’ because the people who were discriminated against
under the policy are reluctant to identify themselves because this
might involve public disclosure of their status.

9. Labour rights

9.1 Legislation

The Constitution does not recognise labour rights as justiciable rights.
It includes them in the category of ‘principles of state policy’.90

The Labour Code Order 1992 (LCO) and the Public Service Act, the
two main laws regulating labour relations, were silent on issues
related to HIV until the adoption of the Labour Code (Amendment) Act
in 2006.°

The Labour Code Amendment Act introduces two important
changes. Firstly, it provides for information and education of
employees and ensures confidentiality, non-discrimination, eligibility
for employee benefits, testing, protectlon against victimisation, care
and support for HIV-positive employees Secondly, the Labour Code
Amendment Act transfers the review powers from the Labour Appeal
Court to the Labour Court.?3

9.2 Testing

Section 235(C) of the Labour Code Amendment Act stipulates that ‘an
employer shall not require a job applicant or an employee to undergo
a direct or indirect HIV testing as a condition for employment, access
to the employment, application or training’.

Pre-employment HIV testing is mandatory for employment in the
LDF. This is articulated in the new Recruitment Policy of the LDF
which requires a mandatory pre-recruitment HIV test. If an apJahcant
tests positive, he or she will not be selected for employment.

The Development for Peace Education is an NGO in Lesotho that deals with
diGscorimination based on HIV status in conjunction with the Lesotho Council of
NGOs.
Constitution chap Il
g; Labour Code Amendment Act 5 of 2006.

Labour Code Amendment Act 5 of 2006.
As above.
This has been condemned by NGOs and there are plans to take the matter to
court as soon as possible.
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9.3 Medical schemes act
There is no medical schemes act in Lesotho.
9.4 Duty to provide treatment

The laws of Lesotho do not provide for the provision of ARVs by any
employer. However article 235(J) of the Labour Code Amendment Act
states that the

employer shall allow an employee an opportunity to seek medical
attention of HIV and AIDS counselling from a service provider of the
employee’s choice' and where HIV and AIDS counselling and care services
exist at the work place; the employer shall cause such to be provided for
the benefit of the employees ...

Moreover, some government departments are providing free ART
treatment and care to their employees as a component of their
commitment to allocate two per cent of their budget to HIV and AIDS.

10. Women’s rights

10.1 Legal status and protection

The Constitution does not expressly recognise a specific status to
women. However, it does not challenge the position of inferiority of
women enshrined in customary law. Indeed, customary law, which
places women in a subordinate position to men, is formally recognised
and upheld by the Constitution.?®

Nevertheless, article 18 of the Constitution outlaws any
discrimination based, among others, on sex. This provision protects
women against discrimination.

Until recently, the common law which regulates the status of
women in the country provided that unless a woman marries under an
ante-nuptial contract, which is reportedly very rare, she is deemed
married in ‘community of property’ and is therefore under her
husband’s marital power and a minor in law.?”” Women married in
community of property cannot own property. If they inherit, the
property belongs to their husbands. As under customary law, women
under common law without ante-nuptial contracts cannot conclude

95 Labour Code (n 91 above).

‘Legal Systems of Commonwealth Members’ http://www.droitcivil.uottawa.ca/
world-legal-systems/engcommonwealthmembers.html (accessed 1 August 2006).
S Hanes ‘Woman quota changes dynamics of Lesotho vote’ USA TODAY 9 June 2005
http://www.usatoday.com/news/world/2005-06-09-lesotho_x.htm?csp=34
(accessed 1 August 2006).
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contracts, open bank accounts, obtain loans, or apply for a passport
without the permission of their husbands.

However, this situation changed significantly with the coming into
force in December 2006 of the Legal Capacity of Married Person Act.??
Article 3 of the Act abolishes the restrictions that marital power
placed on the legal capacity of women and article 5 recognises full
and equal power of spouses.

Measures to protect women who are vulnerable to HIV infection
are found in policies and legislation. The Sexual Offences Act of 2003
protects women from rape and other acts of sexual violence, which
are deemed to increase their vulnerability to HIV infection. This Act
also introduces the recognition of marital rape in the legal system of
Lesotho.

10.2 Domestic violence law

Lesotho does not have a domestic violence law. However, the
National HIV and AIDS Policy of Lesotho recognises the link between
violence and HIV. In its section on women and girls, the National HIV
and AIDS policy acknowledges that

[wlomen and girls are frequently subjected to social, cultural and
economic disempowerment that puts them at greater risk of physical
and sexual abuse. Women are treated as legal minors and are
physiologically more prone to infection by HIV and AIDS. "%

To address this situation and ensure the protection of women and
girls, the policy enjoins the government to

[eInsure that women and girls are protected against gender-based
violence, including sexual violence; and

develop mechanisms for protecting women who suffer abuse and
domes%c1 violence to assert their rights to safer marital sex and other
rights.

In addition, the Sexual Offences Act in article 3(3) indirectly
addresses issues related to domestic violence by providing that
marriage is no longer a defence for rape.

10.3 Customary rules and practices

Customary law is formally recognised as a source of law by the
Constitution.'92 Marriage under customary law is potentially poly-

98 As above.

Legal Capacity Married Person Act 9 of 2006.

100 1 24 above, 34.

101 As above 35.

102 ‘Legal Systems of Commonwealth Members’ (n 96 above).
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gamous and requires the agreement of the parents of the parties. The
fact that under this type of marriage there is no fixed minimum age is
also a factor that contributes to the increased vulnerability of women
to HIV."

Various cultural practices increase the vulnerability of women and
girls to HIV. These practices include:

« scarification (this involves the making of marks on the body using
sharp instruments usually a blade. These marks are then smeared
with some specially prepares ‘muti’ to serve as a form of
protection against ‘evil spirits or bad omen e.g. thunder or
lightening’);

» habitual blade sharing during initiation and funeral ceremonies
(to shave the hair of the bereaved members of family);

+ polygamy;

« wife inheritance; and

- female genital mutilation (FGM). Although FGM is no longer
widespread in the country, it still exists among some clans as a
practice to ‘help’ young girls keep their chastity.

Under customary law, a woman is a perpetual minor, usually
under the guardianship of her father or eldest member of her family,
her husband upon marriage and her eldest son or male customary heir
upon the death of her husband.'

Under customary law, a woman has no legal capacity to enter into
contracts without male consent and therefore cannot acquire
property or obtam credit (except through her own social
organisations). 105 These factors affect the socio-economic position of
women, making them subject to risky choices of survival such as
transactional sex, or an inability to negotiate safe sex.

Some cultural norms for rearing girls and women affect young
women’s ability to control sexual situations, thus making them
vulnerable to gender-based violence and coerced sex. One such
cultural belief which tends to increase the rate of sexual violence is
the common belief that men are not able to control their sexuahty
and hence their demand for sex is understandable. % Also, as in most
societies, condom use is often associated with promiscuity and the
belief is that condoms do not have a place in sexual relations within
marriage. It is thus difficult for a woman to negotiate condom use in

103 Equality Now (n 18 above).

As above.

105 As above.

106 0 Shisana ‘Gender and HIV/AIDS: Focus on Southern Africa’ 7 June 2004 http://
www.hsrc.ac.za/Document-50.phtml (accessed 10 September 2007).
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a relationship. At the same time, some men who want to use a
condom at times have difficulty in getting the women to agree. '’

Among the people at the root of traditions in Lesotho, it is
believed that the payment and acceptance of ‘lobola’, which is the
agreed bride price paid by the groom’s family to the family of the
bride, is a condition that the man has full control over the woman,
including her sexuality. This inhibits women from negotiating or even
going against the sexual desires of the man.

The Policy Framework also stressed the fact that

Basotho cultural of scarification, habitual blade sharing (especially
during and funeral and at initiation schools), polygamy and wife
inheritance including loss of religious norms have contributed to the
escalating rates of HIV infections. This requires intensive Information,
Education and Communication (IEC% campaign, training, social openness,
while we stay culturally sensitive. %8

A lot of effort is taken to ensure that there is an increase in campaigns
on HIV and modes of transmission. Most people in charge of
ceremonies such as ear piercing and scarification have been taught
about safe methods. Some of the safe methods now employed are
sterilisation and use of individual blades and instruments so that the
risk of contracting HIV during these ceremonies is reduced. None of
these cultural practices have been challenged in court.

Steps are taken to ensure that women receive information on the
transmission of HIV and safe sexual practices. These steps involve the
use of the media, widespread distribution of educational materials on
modes of HIV transmission and the use of educational materials for
campaigns in the hospitals and antenatal clinics.'%? This is provided
for under the Policy Framework which highlighted the role of IEC as
the main strategy for the control of HIV pending the discovery of a
cure. The IEC programme, developed in close collaboration with the
media, will ensure that accurate messages appropriate for the
general population and specific target groups are provided. These
messages will take into account the religious, social and cultural
circumstances of the audience.

107 As above. It should be noted that these facts are based on a study of South Africa,
but it has been adapted for this purpose because the facts stated here have been
corroborated by interviews. It is also used in particular study because the vast
movement of people within Lesotho and South Africa has resulted in a lot of
similarities in their culture and the ways of life of the people. It also considers
the similarity in the trend of the epidemic in the two countries.

108 1 78 above, art 4.21.

109 Many of these educational materials made for the women are available in the
hospitals and clinics.
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10.4 Administration of anti-retrovirals to rape survivors

The HTC Guidelines''? and the National HIV and AIDS Policy'"! provide
for the administration of post-exposure prophylaxis (PEP) to rape
survivors. The HIV and AIDS Policy provides the general conditions and
procedures of the administration of PEP and enjoins the government
to

» ensure free and timely access to PEP for all people exposed to the risk
of HIV infection through occupational exposure and sexual violence;

» ensure availability of PEP at all health facilities;

« ensure proper sensitisation of law enforcement officers in availability
and importance of PEP;

o Ensure provision of training of all healthcare providers in the
management and timely administration of PEP; and

o Ensure the development and dissemination of guidelines on the
availability and application of PEP.112

The Sexual Offences Act is silent on access to prophylactic ARVs.
10.5 Sex workers

The laws are silent on the status of sex workers in the county. The
profession has not been legalised or criminalised by any law.

Despite the elusiveness of the law, the National HIV and AIDS
Policy stresses that sex workers ‘are particularly vulnerable to sexual
violence and have a higher risk of contracting HIV infection from the
increased number of partners and sexual episodes’.'3 Cognisant of
this state of fact, the National HIV and AIDS Policy insists on the need
to ensure that sex workers are provided with information and
condoms. The Policy states that the government should

« provide guidelines for the establishment of special services for sex
workers to have access to confidential and user-friendly health
services, sexual and reproductive information, free condoms, and
free treatment of STIs and the care of those living with HIV and AIDS;
and

« provide guidance for the involvement of sex workers in information
dissemination on HIV and AIDS prevention. !4

M0 1y 46 above, art 12.
" n24 above, 30.
12 As above.

M3 As above, 39.

4 As above, 40.
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11. Children’s rights

11.1 Access to health care

The National HIV and AIDS Policy states that the government should

‘ensure that chlldren infected with HIV have free access to paediatric
treatment’.""® Children living with HIV are provided with ART under
the same criteria as adults living with HIV. Thus, in the event where
a health care facility is inadequate for adults, it will similarly be
inadequate for children. Children are provided with ARVs free of
charge by the government, NGOs, or international organisations
assisting the country with the provision of free ARVs, 116

A national programme for the PMTCT has been developed and
implemented. Pregnant women who test positive are given free ART
in an attempt to stop vertical transmission of HIv. 11

In 2005, 15 PMTCT sites were established countrywide and 22 881
women were counselled on PMTCT. In all the sites established, 8164
pregnant women were tested; of these, 1753 women were HIV
positive and 1361 women were put on ART."18

11.2 Children orphaned by AIDS

The care of children who have been orphaned falls under the mandate
of the Department of Social Welfare. The National Policy on Orphans
and Vulnerable Children (OVC) provides a comprehensive framework
for care and support for OVC in Lesotho. The National Policy on OVC
provides for the basic necessities of life for children who have been
orphaned and also provides for their education up to the tertiary
level. These provisions are also included in the Child Protection Bill,
which has not yet been passed.

11.3 Education

There is no reported case of children being refused access to a school
on the basis of his or her HIV status. The Education Sector Strategic
Plan provides special measures and gives special consideration to the
education of the girl child in Lesotho. The Plan seeks to provide
universality and equity in access to ten years of basic educatlon
particularly for girls and other disadvantaged groups ? This is

15 As above, 31.

16 However, the data on the HIV prevalence among children born to mothers placed
on ARV in order to access the effect of PMTCT is currently unavailable.

17 WHO (n 52 above).

18 «Sentinel Surveillance Report 2005’ (n 12 above).

19 Education Sector Strategic Plan (2002) 34.
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despite the fact that Lesotho has exceeded gender parity in access to
primary education (82 per cent for girls and 75 per cent for boys) and
that completion rates are higher for girls (80 per cent).1

Teachers in training are also given special training to sensitise
them towards the needs of HIV-positive children in school. This is
done at the National Teachers Training College (NTTC). The training
is comprehenswe and there is a special department for the
training. 121

In addition, since 2003, the Ministry of Education and Training
(MOET) has conducted training workshops for 8000 primary school
teachers and 1000 early childhood care and development teachers in
life skills education in collaboration with the United Nations
Children’s Education Fund (UNICEF).

A standardised life skills education and HIV school curriculum that
encompass HIV and life skills education as core subjects from
standards four to seven of primary school to forms A, B and C of
secondary school education are also in the final stage of development
by the MoET and are scheduled for implementation in 2006."

12. Family law

The Legal Capacity of Married Persons Act of 2006 constitutes an
important milestone in relation to family law issues in Lesotho.'%3
This Act provides for equality of rights for spouses and deal with issues
related to property and inheritance.

There is no guardianship legislation specifically related to HIV and
AIDS. Nevertheless, the Child Protection Bill proposes to provide for
the guardianship rights of children including children orphaned by
AIDS.

The Department of Social Welfare is the government department
responsible for the co-ordination of all programmes dealing with the
care of children who have been orphaned. The department
determines the appropriate standard of care for children who are
orphaned, especially those in orphanages. The department also
monitors and evaluates compliance with these standards by the
orphanages.

There is a comprehensive National Policy on OVC, which is to be
fully implemented. The Child Protection Bill will, when passed,

120 YNICEF ““Girls” Education in Lesotho’ (2003) http://www.unicef.org/girlseducati
on/files/Lesotho_2003.doc (accessed on 1 August 2006).

121 |nformation received from the NTTC.

122 NGASS Report (n 10 above) 11.

123 Legal Capacity of Married Persons Act 9 of 2006.
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provide comprehensive protection to the rights of all children
including OVC. It is particularly directed at the protection of the
rights of OVC. It generally provides for the obligations of the state to
provide for such amenities as the health care, education and the other
basic necessities of life for OVC.

13. Criminal law

13.1 Criminal legislation

The Sexual Offences Act of Lesotho criminalises the wilful exposure to
HIV. In fact, the conjunction of article 2 and 3 of the Sexual Offences
Act make it an unlawful sexual act when a person

knowing or having reasonable grounds to believe that he/she is infected
with a sexually transmissible disease, the human immuno-deficiency
virus or other life-threatening disease does not, before committing the
sexual act, disclose to the complainant that he/she is so infected.

It is relevant to note that the Sexual Offences Act does not require
actual transmission of HIV for the offence to be committed. When
convicted of the offence of an unlawful sexual act on the ground of
the failure to disclose his or her actual or perceived HIV positive
status, the accused can be sentenced to the death penalty.2*

In addition, article 30 of the Sexual Offences Act provides for
compulsory HIV testing for persons charged with sexual offences. The
Act provides the following:

1) A person with a sexual act involving the insertion of a sexual organ
into another person’s sexual organ or anus shall have his blood substance
taken by a medical practitioner within a week of the preferment of the
charge.

2) The blood substance referred to in subsection (1) shall be tested for
HIV and the results shall be disclosed by the medical practitioner to the
accused and the complainant only.

4) Where the conviction is secured, the results of the test done pursuant
to a subsection 3 shall be tendered in evidence for the sentence.

Penalties for the offences in article 30 are provided for in article
32(vi) and (vii) which provides for death penalty when the accused
had knowledge or a reasonable suspicion of the infection.

The Sexual Offences Act has been applied in very few rape cases
in Lesotho. 23

124 sexyal Offences Act art 32(vii).
5 R v Mothibili Mokara (n 47 above).
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13.2 Men having sex with men

Sodomy is prohibited as a common-law offence in Lesotho.'%¢ There
are reported cases of sexual relations between men amon
prisoners.127 Four sodomy cases were prosecuted in October 2004.12
Two people were sentenced to a further 10 years (in addition to their
earlier sentence for which they were initiall¥ imprisoned) and the
other two were sentenced to nine years each. 2

The National HIV and AIDS Policy notes that

[p]eople who engage in same-sex sexual relations are socially and
culturally vulnerable to prevailing attitudes. Homosexual persons are
stigmatised and may not be accorded free access to HIV and AIDS
prevention education, treatment, care and support due to their sexual
orientation and are at risk of HIV infection. 30

As a result, the National HIV and AIDS Policy recommends that
government should

e [p]ut in place mechanisms to ensure that HIV and STI prevention,
treatment, care and support services can be accessed by all without
discrimination, including people engaged in homosexual relationships;

» [p]rotect the rights of people engaged in same-sex relationships.

However, the Policy fails to clearly recommend that government
decriminalise same sex relations.

14. Prisoners’ rights

The National HIV and AIDS Policy recognises that prisoners are
‘particularly vulnerable to exploitative and abusive sexual relations
because of the environment in which they live’. "3

The National HIV and AIDS Policy makes specific recommendation
to government to ensure access to HIV and AIDS prevention,
treatment and care services including access to information,
condoms, ART and PEP. 132

126 p Ottosson Legal survey on the countries in the world having legal prohibitions

on sexual activities between consenting adults in private (2006) http://
www.ilga.org/statehomophobia/LGBcriminallaws-Daniel_Ottoson.pdf (accessed 5
September 2007).

127 ‘Sodomy spreading AIDS in prisons’ News 24 4 April 2005 http://

www.news24.com/News24/Africa/News/0,,2-11-1447_1685077,00.html

(accessed 5 September 2005).

As above.

As above.

130 1324 above, 41.

131 As above, 40.

B2 s above, 41.

128
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Most of these recommendations have been ignored. The only
measure that is partially implemented by the Department of
Correctional Service to stop the spread of HIV in prisons is the
education of prisoners on the modes of transmission, risks and the
methods of prevention.'33 However, reports show that HIV education
is still lacking in prisons. Many prisoners do not know how HIV is
transmitted or have few options in terms of handling the sick or
bleeding with their bare hands because of a lack of gloves.'3*

The total number of HIV-positive 3prisoners is not known. HIV
testing is not mandatory for prisoners.1 In theory, the HIV status of
prisoners living with HIV is kept confidential when the prison officials
know it. Nevertheless, the status becomes obvious (or a matter of
speculationé) when the prisoner starts falling ill with AIDS-related
illnesses. 3¢ Prisoners living with HIV are not kept separately from the
general prison population.

Prisoners who are infected with HIV do not automatically have
access to ARVs free of charge in prisons. They can only be given access
to ARVs if they have access to (and are enrolled at) the public health
centres where ARVs are available.

Consensual and forced sexual intercourse especially rape are rife
in Lesotho’s prisons.137 However, prisoners have for long not had
access to condoms. In 2005, the Maseru divisional commander of
correctional service argued that condoms cannot be_ distributed in
prisons because that would mean condoning sodomy.138 The practice
of denial of access to condoms for prisoners clearly contradicts the
National HIV and AIDS Policy which stipulates that all prisoners should
have access to HIV-related prevention information, education, HTC,
means of prevention (including condoms).'3? It is to be welcomed,
therefore, that the head of the Lesotho correctional services health
unit was quoted, in 2007, as stating that a decision was taken ‘to
make available condoms and gloves in our prisons’. 140

The National HIV and AIDS Policy further stresses that the
government shall 'ensure that prison authorities take all necessary
measurers, including adequate staffing, effective surveillance, and

Adapted from the report of the visit of the Parliamentary Committee on HIV/AIDS
at the Maseru Central Prison.

As above.

As above.

As above.

‘Sodomy spreading Aids in prison’ (n 127 above).

As above.

139 1124 above, 41.

140 H|v one of toughest hurdles for African prisons, SABC News 11 August 2007, http:/
/www.sabcnews com/Article/PrintWhileStory/0,2160,153912,00.html (accessed
30 August 2007).
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appropriate disciplinary measures to protect prisoners from raPe,
sexual violence and coercion by fellow prisoners and by warders’. '’

15. Immigration

The immigration laws do not take into account the HIV status of an
immigrant to Lesotho. In fact, the Policy Framework provides that
‘[t]here will be no restrictions placed on travel by persons known or
suspected to have HIV because of their HIV status whether they are
Lesotho nationals or foreigners residing in or visiting the kingdom’. 42

The immigration laws do not require non-nationals to be tested
for HIV prior to gaining admission to the country.

16. Social assistance and other government benefits

People living with HIV do not automatically qualify for state social
security and aSSIStance A public assistance allowance is avallable to
destitute persons.'® The definition of a ‘destitute person’ is not
provided in the National Social Welfare Policy. It only states that
‘professionally trained social workers shall assist destitute people in
accessing public assistance’.'** It also provides that those who are
too old to work, severely disabled, chromcally ill, or members of
child-headed households shall be a551sted People living with HIV
do not qualify for disability grants automatically as they need to
show a special reason to get the disability grant. Such reasons would
include whether he or she has been incapacitated because of his or
her HIV status.

Nevertheless, people living with HIV have access to a special grant
from the Global Fund specifically for them. The grant has been made
available for distribution since 2005 through the NAC. The grant is
provided as a means of assistance and it is accessed through the
Lesotho’s Network of People Living with HIV & AIDS (LENEPWA).

The department with the mandate for social assistance is the
Department of Social Welfare, a part of the MOHSW. The department
also deals with orphans and vulnerable people in the society. It does
not have a direct mandate to deal with people living with HIV, as this
falls under the mandate of the AIDS Directorate also under the
MoHSW. It would need to be illustrated that the HIV status caused the
person’s social problems, as social issues are the mandate of the

41 124 above, 41.
142 77 above, art 4.
13‘3‘ National Social Welfare Policy (2002) art 6.3.7.
145 As above.
As above.
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Department of Social Welfare, for the Department to get involved.
The Department functions on the principles of social justice and non-
discrimination based on class, ethnicity, political and religious
affiliations, gender, age or sexual orientation. 4

147
17. Insurance

The Insurance Act'#® regulates the granting of life insurance in
Lesotho. Under this Act, insurance companies are not allowed to
refuse life insurance to any person solely on the HIV status of the
person.’4? However, there is a cover limit that insurance companies
will not exceed if the client is HIV positive. 59

There is a policy of compulsory testing for HIV for clients who
require certain classes of insurance cover. Clients are sent to
laboratories and VCT is done with the utmost care and compliance
with the requirement of VCT in the country.

Insurance companies rely on private and independent
laboratories. In the case of some insurance companies, the results are
sent to the head office with the insurance details of the prospective
client so that the branch dealing directly with the client does not get
to see the result.’? The granting of insurance and the terms and
conditions are finalised at the head office so the direct broker who
deals with the client does not get to see the results. The results are
given to the applicant during the process of the post-test
counselling.

Even though most insurance companies provide cover to HIV-
positive people, the disease must be in either stage one or two. Most
insurance companies do not provide cover to applicants that are in
stages three or four of the disease."

There are HIV spec1f1c life insurance policies on offer b¥’ most
insurance companies in Lesotho. They have higher premiums.

As above.

All the information on insurance in Lesotho was collected during an interview
with Mr Ngaka Sekokotoana, the Marketing Manager of Metropolitan Insurance
Company in Maseru (Lesotho).

148 nsurance Act 18 of 1976.

As above.

As above.

As above.

As above.

As above.

As above.

As above.
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18. Oversight

Since Lesotho has a multi-sectoral approach to dealing with the HIV
epidemic, government mechanisms to ensure the implementation of
legislation relating to HIV include all inter-departmental HIV and AIDS
committees, faith based organisations, multi-national organisations
and NGOs.

In order to facilitate the oversight of the implementation of HIV
and AIDS legislation and programmes, all inter-departmental HIV and
AIDS committees produce regular reports which are submitted to the
appropriate body within the various ministries.

Oversight of all the activities of these bodies is undertaken
through the Parliamentary HIV/AIDS Committee (PAC), while the
overall oversight function of HIV-related activities in Lesotho is the
mandate of the National AIDS Commission (NAC). While the NAC
performs the task of coordinating and funding all HIV-related
activities in the country, it has the mandate to oversee all ministerial
HIV-related activities, as well as the process of resource mobilisation
and allocation in the public sector. The NAC is also in charge of the
disbursement of the funds received from the Global Fund to Fight
AIDS, Tuberculosis and Malaria.

The configuration of the secretariat of the NAC includes the PAC
as one of the relevant bodies for oversight.'® This implies that there
is a unique link between the oversight function of the PAC and the
NAC. The PAC also has the power to call for information from other
institutions and_other ministries, even the NAC, to assist in its
oversight role.’>’

As part of the oversight function of the PAC and the NAC, the
evaluation of the implementation of legislation and programmes
relating to HIV is measured by the output and the progress in the
health statistics and demographic surveys carried out in the country.

Implementation is also measured by the progress the government
has made on the implementation of previous recommendations made
by the PAC and the NAC or the members of staff handling HIV-related
issues within the ministries. This takes into account the impact of
such legislation and policy on the people whom it is supposed to
protect.

156 |nformation received from the NAC on 27 February 2006.
157 As above.
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Stigma

Although stigma against people living with HIV has not been
specifically and substantially addressed in any policy or legislation,
public statements have been made that the reduction of stigma is
crucial to the control of HIV. This is one of the guiding principles of
the ‘Know your status’ campaign as it is believed that once everyone
knows his or her HIV status, stigma would be reduced in society.

158

In line with this, the HTC Guidelines provide as follows: '?8

In the context of HIV/AIDS, stigma and discrimination refer to actions
taken against individuals solely on the basis of their HIV status. It has
been shown that programmes which allow more people to know their HIV
status can actually decrease stigma and discrimination, foster
‘normalisation of HIV testing’, and open the door for more effective HIV
prevention and care. Therefore all facilities providing HTC services are
encouraged to come up with innovative strategies that will ensure that
more people present for testing and counselling.

n 48 above, ‘Stigma and Discrimination’.
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1. Background to country

1.1 First AIDS case

The first AIDS case in Malawi was documented in May 1985 by medical
personnel at Lilongwe Central Hosp1tal In that year, a total of 17
cases were reported throughout the country. 2 There is no information
available on how the infection was transmitted and whether the case
was treated confidentially or not.

1.2 Demography

The estimated total population in 2005 was 13 500 000.3

The adult prevalence rate for HIV in 2005 was estimated at 14.1
per cent (between 6.9 per cent and 21.4 per cent). 4 There were
approx1mately 900 000 (700 000 - 1 100 000) people living with HIV in
2003.° Of these, approx1mately 810 000 (650 000 - 1 000 000) were
between the ages of 15-49.°

Of the age group 15-49, approximately 460 000 (370 000 - 570 000)
or 56.8 per cent were women; ;7 children between the ages of O -
accounted for 83 000 (54 000 - 130 000) of people living with Hiv.8

The HIV prevalence rate among young women (15 - 24 years) in
2005 was 9.6 per cent (3.9 per cent to 16.8 per cent) compared to 3.4
per cent (1.4 per cent to 5.9 per cent) for young men of the same age

group

The tubercu1051s TB) prevalence rate in Malawi was 501 persons
per 100 000 in 2004."0 In that year, 26 136 cases of tuberculosis (TB)
were registered. Of these cases, 6 681 were tested for HIV and 4 804

T See Ministry of Health and Population & National AIDS Commission (NAC) Malawi
‘National HIV and AIDS Estimates 2003: Technical Report’ foreword.

2 AC Munthali et al Formative research on prevention of mother-to-child
transmission (PMTCT) of HIV/AIDS (2003) 1.

3 UNFPA State of the world population 2007: Unleashing the potential of urban
growth (2007) 90.

4 UNAIDS ‘2006 report on the global AIDS epidemic: A UNAIDS 10th anniversary
special edition’ (2006) 506.

5 UNAIDS ‘Epidemiological fact sheets on HIV/AIDS and sexually transmitted

infections: 2004 update’ (2005) 2, available at http://data.unaids.org/

Publications/Fact-Sheets01/malawi_EN.pdf (accessed 1 August 2006).

As above.

As above.

As above.

UNAIDS (n 4 above) 508.

UNDP ‘Human development report 2006: Beyond scarcity: Power, poverty and the

global water crisis’ (2006) 314.

= v o N
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(72 per cent) were HIV positive.!" Other opportunistic infections
registered between April to June 2005 included 309 cases of Kaposi’s
sarcoma, 615 cases of cr2/ptococcal meningitis and 1 130 cases of
oesophageal candidiasis.

In 2003, of 520 000 pregnant women, 80 000 (15.3 per cent) were
HIV positive. '3 In 2004, of 6 069 HIV-positive women who were tested
and received counselling for prevention of mother-to-child
transmission (PMTCT), only 2 719 (44.8 per cent) accessed a short
course of anti-retroviral treatment (ART) regimen for PMTCT."

In 1994, 70 per cent of the commercial sex workers in Lilongwe
were HIV positive.'?

The annual number of deaths related to AIDS in 2003 was 87 000;
the cumulative number of AIDS-related deaths as of 2003 was
estimated at 641 000.'®

Of all children who have been orphaned in Malawi, more than half
of them were orphaned due to AIDS-related deaths. ThlS amounted to
550 000 children who have been orphaned in 2005."

2. International human rights treaties

2.1 Ratification status of international human rights treaties'®

Treaty Ratification/
(entered into force) accession
(deposit)

International Covenant on Civil and Political Rights (ICCPR) | 22/12/1993
(23/03/1976)

ICCPR Optional Protocol (23/03/1976) 11/06/1996

International Covenant on Economic, Social and Cultural | 22/12/1993
Rights (ICESCR) (03/01/1976)

Ministry of Health and Population (National Tuberculosis Control Programme et al)
‘Report of a countrywide survey of HIV/AIDS services in Malawi for the year 2004’
(2005) 13.

Ministry of Health and Population ‘Anti-retroviral therapy in Malawi up to 30th
June 2005’ (2005) 3.

13 Ministry of Health and Population & NAC (n 1 above) 16

Ministry of Health and Population (n 12 above) 13.

5 UNAIDS (n 4 above) 4.

16 Ministry of Health and Population & NAC (n 1 above) 3 & 16.

7 UNICEF ‘State of the world’s children 2007: Women and children, the double
dividend of gender equality’ (2007) 115.

For ratification status, see Office of the UN High Commissioner for Human Rights
(OHCHR) ‘Malawi Homepage’ http://www.ohchr.org/english/countries/mw/
index.htm (accessed 10 September 2007).
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Convention on the Elimination of All Forms of Dis- | 12/03/1987
crimination against Women (CEDAW) (03/09/1981)

CEDAW Optional Protocol (22/12/2000)

Convention on the Rights of the Child (CRC) (02/09/1990) | 2/01/1991

2.2 State reports'®

In its report to the Committee on the Rights of the Child submitted in
August 2000, the Malawian Government discussed its National AIDS
Control Programme, educational efforts and policy guidelines with

regard to orphans.

20

The concluding observations on the report were adopted in

February 2002. Under the heading HIV/AIDS, the Committee had the
following to say:?'

47. While noting the existence of the National AIDS Control Programme,
the National Task Force on Orphans and the Orphan Care Programme, the
Committee remains extremely concerned at the high incidence and
increasing prevalence of HIV/AIDS amongst adults and children and the
resulting high and increasing number of children orphaned by HIV/AIDS.
In this regard, the Committee is concerned at the lack of alternative
care for these children.

48. The Committee recommends that the State party:

(a) Increase its efforts to prevent HIV/AIDS and take into consideration
the recommendations of the Committee adopted on its day of general
discussion on children living in a world with HIV/AIDS (CRC/C/80, para.
243) as well as the Guidelines on HIV/AIDS and Human Rights adopted in
1996;

(b) Urgently consider ways of minimizing the impact upon children of the
HIV/AIDS-related deaths of parents, teachers and others, in terms of
children’s reduced access to a family life, to adoption, to emotional care
and to education;

(c) Involve children in formulating and implementing preventive and
protective policies and programmes; and

(d) Seek further technical assistance from, among others, UNAIDS.

With the aim to give effect to the recommendations of the Committee
on the Rights of the Child, Malawi has taken the following actions:

19
20

21

It has developed policies and programmes for the care of
orphaned and vulnerable children. In 2003, Malawi adopted a
‘National Orphan Care Policy’. In 2004, a Rapid Assessment,

For the state reports and concluding observations discussed below, see above.
Committee on the Rights of the Child ‘Initial report of states parties due in 1993:
Malawi’ (CRC/C/8/Add.43) (2001).

Committee on the Rights of the Child ‘Concluding observations of Committee on
the rights of the Child: Malawi’ (CRC/C/15/Add.174) (2002).
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Analysis and Action Planning process (RAAAP) was undertaken to
develop an understanding of the situation and scale of the
orphans and vulnerable children (OVC) challenge and identify
intervention and resources to quickly respond to the emergency
situation. The RAAAP contributed to the development and
adoption in 2005 of the ‘National Pan of Action for Orphans and
Other Vulnerable Children, 2005 - 2009°.

o The national response has led to an increasing number of people
including children accessing ART and treatment for the
management of opportunistic infections as well as an increasing
number of OVC receiving psycho-social, nutritional and other
support.

« Enhancement of collaboration with international organisations
and NGOs. The government has improved its relationships with
international organisations such as UNAIDS, WHO, UNICEF, WFP
and UNFPA. This resulted in increased technical and financial
support for HIV and AIDS activities. The government has also
developed good collaboration with various NGOs.

Malawi submitted its initial report to the Committee on the
Elimination of Dlscrlmmatlon against Women (CEDAW Committee) on
15 July 1988.22 HIV and AIDS were only briefly mentioned in the
concluding observations of the CEDAW Committee. This is probably
attributable to the fact that the report was submitted only three
years after the first AIDS case was documented in the country and,
therefore, HIV did not constitute a big concern. Nonetheless, the
members of the Committee raised q3uestions related to the scope and
effects of HIV and AIDS on women.2

Malawi submitted a combined second, third, fourth and fifth
periodic report to the CEDAW Committee in June 2004.24In its report,
the government noted the heavy burden that the pandemic put on
women. Cultural practices were noted as contributing to women’s
vulnerability to HIV. The report further provided statistical
information and provided information on educational measures.

In its concluding observations the CEDAW Committee
recommended that

sex education be widely promoted and targeted at girls and boys, with
special attention paid to the prevention of early pregnancy and the
control of sexually transmitted diseases and HIV/AIDS. It also calls on
the State party to ensure the effective implementation of its HIV/AIDS

22 Government of Malawi ‘Initial report to Committee on the Elimination of all

Forms of Discrimination against Women (CEDAW Committee)’ (CEDAW/C/5/Add
and Amend 1) (1988).

As above, concluding observation para 146.

Government of Malawi ‘Combined second, third, fourth and fifth periodic report
of states parties to the CEDAW Committee’ (CEDAW/C/MWI/2-5) (2004).

23
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law and policies, to seek technical support from the World Health
Organization and the Joint United Nations Programme on HIV/AIDS.%3

3. AU and SADC treaties

3.1 Ratification status of AU and SADC treaties2®

Treaty Ratification/

(entered into force) accession
(deposit)

African Charter on Human and Peoples’ Rights (ACHPR) 17/11/1989

(21/10/1986)

African Charter on the Rights and Welfare of the Child 16/09/1999

(29/11/1999)

Protocol to the African Charter on Human and Peoples’ | 20/05/2005
Rights on the Rights of Women in Africa (25/11/2005)

Treaty of the Southern African Development Community | 30/08/1993
(SADC) (30/09/1993)

SADC Protocol on Health (14/08/2004) 7/11/2000

3.2 State reports

Malawi has not submitted any state report to the African Commission
on Human and Peoples’ Rights.

3.3 Status of international law and human rights treaties in
domestic law

In terms of section 211(1) of the Constitution ‘[a]ny international
agreement entered into after the commencement of this Constitution
shall form part of the law of the Republic if so provided by or under
an Act of Parliament’. Thus, conventions can only be fully effective
and be invoked in or enforced through courts after they have been
domesticated by an Act of Parliament. So far, Malawi has not
incorporated any human rights conventions.

However, chapter Il of the Constitution, ‘Application and
Interpretation’, states that ‘in interpreting the provisions of this
Constitution a court of law shall ... where applicable, have regard to

25 CEDAW Committee ‘Concluding comments of the CEDAW Committee: Malawi’
(CEDAW/C/MWI/CO/5) (2006) para 32.

Ratification status available from http://www.africa-union.org and from http://
www.sadc.int (accessed 10 September 2007).

26
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current norms of public international law and comparable foreign
case law’.%’

Taking full advantage of this constitutional provision, several
court decisions have applied principles and rules drawn from
international human rights treaties. For instance, the High Court in
the case of Thandiwe Okeke v The Minister of Home Affairs stated the
following:28

Apart from the general law and constitutional provisions emphasising the
rights ... there are international instruments setting standards and
aspirations which our legal system must aim to achieve. These
obligations require our legal system to adopt systems of laws that accord
citizens these rights and reduce the likelihood of undermining these
rights. These instruments require authorities of member countries not to
undermine these standards and principles in decisions affecting citizens.

3.4 International Guidelines

In its Concluding Observations to the initial report of Malawi, the CRC
Committee recommended that Malawi take into consideration the
International Gu1del1nes on HIV/AIDS and Human Rights in its efforts
to prevent HIV/AIDS.2 The International Gu1del1nes informed the
development of the National HIV/AIDS Pollcy The Draft National
HIV/AIDS Policy in 2002 stated that Malawi is committed to ‘working
within a human rights framework, in accordance with the
international instruments to which Malawi is signatory, as well as the
International Gu1del1nes on HIV/AIDS and Human Rights of 1996 as
amended in 2002’.3" However, there is no explicit mention of the
International Guidelines in the final National HIV/AIDS Policy adopted
in 2003 or in any other HIV and AIDS-related policy document in
Malawi.

4, National legal system of country

4.1 Form of government

Malawi has been a constitutional democracy since 1994. It was
previously a one-party dictatorial regime. In 1993, a referendum was
held, which changed the form of government from a single-party

27 Constitution (1994) sec 11(2)(c).

28 Thandiwe Okeke v The Minister of Home Affairs (Misc civil appl no 73 of 1997)
decided on 8 July 2001 in High Court of Malawi.

29 CRC (n 21 above) 12 para 48(a).

30 According to Dr Andrew Agabu, head of Policy Support and Development at the
National AIDS Commission.

31 Draft Malawi National HIV/AIDS Policy (2002) 4.
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system to a multiparty system. A new constitution was adopted in
1994,

4.2 Legal system

Malawi’s legal system is largely based on English common law with
some influence of customary law. The Supreme Court is the highest
court, followed by the High Court and the Magistrates’ Court.

4.3 Constitution and Bill of Rights

The Constitution was published in the Malawi Gazette on 16 May 1994,
following the transition from a single-party system of government to
a multiparty democracy. The Constitution came into force
provisionally on 18 May 1994 and definitive force on 18 May 1995.32

The Constitution is the supreme law of the country and any law or
government act inconsistent with it is invalid.33 Chapter IV guarantees
a wide range of human rights,34 including civil and political rights (for
example, right to life, right to liberty, right to human dignity, privacy,
and freedom of conscience and opinion) as well as economic, social
and cultural rights (for example, right to culture and language, the
right to development which includes access to basic resources,
education, health services, food, shelter, employment and
infrastructure).

Section 20(1) proclaims the right to non-discrimination. It further
states that ‘legislation may be passed addressing inequalities and
prohibiting discriminatory practices and the propagation of such
practices and may render such practices criminally punishable by the
courts.’3 Although HIV status is not listed as a ground for non-
discrimination, it can be considered to be included in the wording
‘other status’ of section 20(1).

The justiciability of the rights guaranteed by the Constitution is
ensured through two avenues. Firstly, the Constitution recognises the
right for any individual to make an application to a competent court
to obtain redress for the violation of a fundamental right or
freedom.3® Secondly, it allows for any individual to seek assistance or
advice related to a violation of a right or fundamental freedom from
the Human Rights Commission or the Ombudsman.3’

Constitution (n 27 above) preface (by PH Fachi).
As above, sec 5.

34 As above, ch IV.

35 As above, sec 20(2).

36 As above, sec 46(2)(a).

37 As above, sec 46(2)(b).
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4.4 National human rights institutions

Established under chapter XI of the Constitution, the Human Rights
Commission of Malawi is an independent body ‘competent in every
respect to protect and promote human rights in Malawi in the
broadest sense possible and to investigate violations of human rights
of its own accord or upon complaints received from any person, class
of persons or body’.38

The broad mandate of the Human Rights Commission allows it to
entertain all human rights matters including those related to HIV.
However, it has not yet received any complaints or taken any
particular action pertaining to the violation of rights based on the
actual or suspected HIV status of a person.

The 2004 Activity Report of the Human Rights Commission refers
to the establishment of a HIV/AIDS Steering Committee in charge of
the implementation of the sectoral HIV and AIDS policy for employees
of the Commission.3°

5. Government regulation of HIV and AIDS: overall
picture

5.1 Responsible department

Established in 2001 under the Office of the President and Cabinet, the
Malawi National AIDS Commission (NAC) is the overall co-ordinating
authority of the HIV response in Malawi. The NAC is composed of a
board of 19 commissioners representing government, traditional
leadership, faith based organisations, civil servants, NGOs and people
living with HIV, and a secretariat headed by an executive director.
The functions of NAC include facilitating policy development; guiding
the National HIV/AIDS Strategic Framework; facilitating policy and
strategic planning in sectors and locally; mobilising resources;
allocation and tracking of effective utilisation; building partnerships
among all stakeholders in the country with regional and international
links; overall monitoring and evaluation, and the identification of HIV
research priorities.

The NAC and other stakeholders have developed several policy
documents addressing the HIV epidemic, including:

e APlan to Scale up the PMTCT in Malawi, 2004 - 2005;
« Code of Conduct on HIV/AIDS and the Workplace;
e Code of Ethics and Professional Conduct, 1990;

Human Rights Commission Act 27 of 1998 sec 12 (my emphasis).
9 Malawi Human Rights Commission ‘Annual Report for 2004’ (2005) 25.
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» Education Sector Policy on HIV and AIDS (Draft);

» HIV/AIDS Counselling and Testing: Guidelines for Malawi, second

edition, 2004;

HIV/AIDS Research Strategy for Malawi, 2005 - 2007;

National HIV/AIDS Strategic Framework, 2000 - 2004;

National HIV/AIDS Action Framework, 2005 - 2009 (Draft 2005);

National HIV/AIDS Policy: a call to renewed action (2003);

National HIVAIDS Monitoring and Evaluation Plan: Conceptual

framework;

« National HIVAIDS Monitoring and Evaluation Plan: Operations
plans;

» Policy on HIV/AIDS in the Workplace (Draft 2003);

o Prevention of Mother-to-Child Transmission of HIV in Malawi:
Guidelines for Implementers (2003);

« Programme and National Plan of Action on Women, Girls and HIV/
AIDS, 2005 - 2010;

» Strategic Plan on Combating HIV/AIDS in the Education Sector in
Malawi, 2005 - 2008 (2005); and

o Treatment of AIDS: Guidelines for the Use of Anti-retroviral
Therapy in Malawi (2003).

5.2 HIV and AIDS plan

In October 1999, the Ministry of Heath and Population published the
Malawi National HIV/AIDS Strategic Framework, 2000 - 2004 (NSF).
This was an attempt at a multisectoral national response and a move
away from the almost exclusively bio-medical focus of the previous
medium-term plans.40 The NSF sets clear goals, objectives and
strategies regarding nine broad issue areas.*' However, it does not
include ART in its Strategic Framework. There are ten guiding
principles of the NSF. These principles are designed to provide the
foundation for policy formulation and programme design. The
principles emphasise gender equality, non-discrimination, the
importance of legislative review, and urge all stake-holders to
collaborate in the fight against the epidemic.

40 The first Medium Term Plan (MTP) 1989-1993 dealt specifically with blood
screening and public education on HIV/AIDS. An MTP Il followed for 1993-1998,
which incorporated social, psychological and economic dimensions in its
approach. National HIV/AIDS Strategic Framework, 2000-2004 sec 1.2.

41 The National HIV/AIDS Strategic Framework (2000-2004)’s nine broad issue areas
are culture; youth; social change; socio-economic status, despair and
hopelessness; HIV/AIDS management; children who have been orphaned, widows
and widowers; prevention of HIV transmission; HIV/AIDS information, education
and communication; and voluntary counselling and testing.
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The NSF is to be replaced by the draft National HIV/AIDS Actron
Framework (NAF),%Z which has not yet been approved by Cabinet.*
The NAF will cover the period 2005 - 2009 and it is based on the
findings of the end of term review of the NSF. The overall goal of the
NAF is to prevent the spread of HIV infection among Malawians, to
provide access to treatment to people living with HIV, and to mitigate
the health, socio-economic and psycho-social impacts of HIV on
individuals, families, communities and the nation.**

5.3 Legislation

Malawi does not have any specific legislation on HIV and AIDS.
However, in the context of the HIV epidemic some legislative reforms
have been undertaken. Several laws have been reviewed and
amendments have been recommended which are yet to be approved
by Parliament. These laws include the Will and Inheritance Act, the
Penal Code and the Children and Young Person’s Act. Another
important legislative milestone was the Prevention of Domestic
Violence Act developed by the Ministry of Gender, Child Welfare and
Community Services, which has recently been adopted by Parliament.

« Deceased Estates (Will, Inheritance and Protection) Bill 2004. The
major development of this bill is the incorporation of
criminalisation of property grabbing. Section 17 of the original
Act is amended to protect the right to property of immediate
family members. Section 17(b) reads ‘every spouse of the
intestate shall be entitled to retain all the household belongings
which belong to his or her households’.

« Penal Code (Amendment) Bill 2000. The Penal Code (Amendment)
Bill 2000, among other things, recommends that the section
137(2) on the age of girls to have consensual sex to be raised from
13 to 16.%6 However, the recently revised Constrtutlon allows, the
marriage of a girl over 15 years of age 7 In an attempt to
introduce gender neutrality in sexual offences, the Law
Commission recommends that section 137(A) criminalise
‘indecent practices’ between females as well as between
males.8

o Children and Young Persons Act Cap 26:03. The revised Children
and Young Persons Act introduces legal provisions related to child

42 (Draft) National HIV/AIDS Action Framework, 2005-2009.

43 However, according to Mr Eliam Kamanga, Information Officer at the National
AIDS Commission, the NAC has already started the implementation of the
activities and strategies provided for in the NAF.

44 Draft NAF (n 42 above) ix.

Law Commission ‘Report on the Review of Wills and Inheritance Act’ (2005) 9, &

132 for new provisions relating to intestacy).

46 L aw Commission ‘Report on Review of the Penal Code’ (2000) 36.

47 Constitution (n 27 above) sec 22(8).

48 Draft NAF (n 42 above); also see Penal Code Cap 7:01 sec 156.
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care and protection which are located in several laws. The
inclusion of provisions related to residential placement and
fosterage should provide better protection to OVC.

» Protection against (Prevention of) Domestic Violence Act 5 of
2006. The Act was developed by the Ministry of Gender, Child
Welfare and Community Services and was adopted by Parliament
on 21 June 2006. The importance of the Domestic Violence Act is
its broad applicability. It covers not only spousal relationships but
also includes ‘relations between family members’ or financially
dependent relations. 49 Such relations include spousal relations,
child- parent relations and long-term (over 12 months) visiting
relations.?® Furthermore, the Act interprets ‘domestic violence’
to include ‘physical, sexual, emotional or psychological or
financial abuse committed by a person against a spouse, child,
any other person who is a member of the household, dependant
or parent of a child of that household’.>

Several existing laws deal indirectly with HIV. These laws establish
rules and principles related among others to non-discrimination and
equality, the protection of women and children, the importation,
distribution and manufacture of drugs, and the sharing of the
deceased’s estate, and so on. They are the:

Children and Young Persons Act 2003;52
Constitution of Malaw1 of 1994;
Employment Act;?

Labour Relatlons Act;

PenalCode

Pharmacy, Medicines and Poisons Act; 3
Protection from (Preventlon of) Domestlc Violence Act;
Public Health Act;?

Public Service Act

Will and Inherltance Act; 59 and
Workers’ Compensation Act of 2000.0

P;otection Against (Prevention of) Domestic Violence Act 5 of 2006, interpretation
of terms.

50 praft NAF (n 42 above) part 1.

Domestic Violence Bill part 1.

52 Children and Young Persons Act of 1969 Cap 26:03.
Employment Act 2000 Cap 55:02.

54 | abour Relations Act 4C of 1996 Cap 54:0.

55 penal Code Cap 7:0.

%  pharmacy, Medicines and Poisons Act 15 of 1988 Cap 35:0.
57 public Health Act Cap 34:0.

38 public Service Act Cap 1:03.

39 Will and Inheritance Act Cap 10:02.

60 workers’ Compensation Act of 2000 Cap 36:0.
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5.4 HIV and AIDS policy

In 2003, Malawi adopted the National HIV/AIDS Policy: a call for
renewed action as a ‘source of renewed motivation for a more unified
and concerted effort and a basis for diversifying interventions
addressing HIV/AIDS’.%'

The National HIV/AIDS Policy identifies HIV and AIDS as a health,
social, economic, and development issue and calls for a holistic and
multi-sectoral approach based on principles of human rights. The
Policy does not exclude or deny treatment to people or groups on the
basis of their sexual or social behaviour. On the contrary, it recognises
people who engage in transactional sex, prisoners and people who
engage in same-sex relationships as vulnerable grou?s who need full
access to prevention, treatment, care and support.®

The Policy is divided into nine chapters.63 The document provides
comprehensive and detailed policy direction on all issue areas. Non-
discrimination and empowerment of people living with HIV are two
important themes that run through the Policy. Chapter 5 aims to
protect and empower vulnerable groups, including women and girls,
children who have been orphaned, widows and widowers, children
and young people, the poor, people engaged in transactional sex,
prisoners, mobile populations and people engaged in same-sex
relations. Importantly, the policy gives equal importance to
prevention, treatment, and care and directs the government to
‘progressively provide access to affordable, hi§h quality ART and
prophylaxis to prevent opportunistic infections’.®* Furthermore, in its
appendix (proposals for legislative reform), the policy provides a
detailed list of existing legislation that should be reviewed to provide
better protection for people living with HIV.

5.5 Court decisions

The High Court examined issues related to HIV in a case of a patient
alleging negligent treatment due to her HIV status and stated that

the inescapable conclusion is that it was the view of Dr Hayton that the
patient was an HIV reactive victim and that it would be a waste of
medicine and time to give medicine to such patient who is fated to die in

61 National HIV/AIDS Policy (2003) preface (by M Banda).

62 As above, 24-31.

63 As above. The titles of the nine chapters are: Introduction; Strengthening and
sustaining a comprehensive multisectoral response to HIV/AIDS; Promotion of
HIV/AIDS prevention, treatment, care and support; Protection, participation and
empowerment of people living with HIV/AIDS; Protection, participation and
empowerment of vulnerable populations; Traditional and religious practices and
services; Responding to HIV/AIDS in the workplace; Establishing and sustaining a
national HIV/AIDS research agenda; and Monitoring and evaluation.

64 As above, ‘Policy Statement’ ch 3.3.2.
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any event. The ... letter was intended to give notice to other doctors
with similar views not to ‘waste’ medicines [on] a person who, according
to him was already dying. If this was his view then it must be deplored in
no uncertain terms as being both unethical and unprofessional. Doctors
who take the Hippocratic Oath before being conferred with dignity and
title of ‘doctor’ have a moral duty not only to save but also to prolong
life. Even an AIDS victim is owed such duty from his doctors.%°

6. Access to health care

6.1 Government regulation of access to health care

The right of access to health care is not specifically protected under
the Constitution. The only provision referring to health care is section
30(2), which provides that ‘[t]he state shall take all necessary
measures for the realisation of the right to development. Such
measures shall include, among other things, equality of opportunity
for all in their access to basic resources, education, health services,
food, shelter, employment and infrastructure’.

The government has adopted several policies and programmes
targeting HIV and AIDS and focusing on prevention, treatment and
support. The following services are currently provided free of charge
at several health facilities:

» education materials, public display and guidelines on HIV and AIDS
and related issues;

« counselling and testing;

 distribution of condoms;

» short regimen ART for the PMTCT of HIV and for post-exposure
prophylaxis (PEP);

« treatment of opportunistic infection such as TB, kaposis sarcoma,
cryptococcal meningitis and oesophageal candidiasis; and

« provision of ART to HIV positive-patients in stage lll or IV and
those with a CD4 count below 200/mm3.

6.2 Ethical guidelines

The Code of Ethics and Professional Conduct®® regulates the
behaviour of medical practitioners and dentists towards their
patients. Although the Code, issued in 1990, does not mention HIV and
AIDS, it establishes general rules applying to the relationship between
medical practitioners and their patients. These rules, which also

5 Neffie Mangani v Register Trustees of Malamulo Hospital, 5. High Court of

Malawi, Principal Registry, Civil Cause No 193 of 1991.

66 See Medical Council of Malawi Code of Ethics and Professional Conduct 1990.
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apply to HIV-positive patients, emphasise the respect due to human
life, confidentiality as well as courtesy.®

6.3 Medicines

The National HIV/AIDS Policy states that the government should
progressively provide access to affordable, h1§h quality ART and
prophylaxis to prevent opportunistic mfectlons

Implementing this requirement, the Anti-retroviral (ARV) Scale-up
Plan has embraced the concept of free ARV drugs to HIV-infected
eligible persons.®? Eligibility for access to ARVs is based on the ART
guidelines, which mcorporate the World Health Organisation’s (WHO)
staging and symptoms 0 ARVs are provided on a ‘first-come-first-
serve’ basis. In addition to the general eligibility criteria, the equity
paper,71 in a bid to promote equity, targets specific populations
judged to be most needy or most vulnerable. These groups of people
who are considered to be in ‘strategic’ or in vulnerable situations
include TB patients, pregnant mothers and frontline workers such as
health care workers and teachers.”?

The ARV Roll-out Programme in Malawi is implemented with
funding from the Global Fund to Fight AIDS, Tuberculosis and Malaria
(GFATM) 3 The Roll-out Programme only provides first line regimen
drugs. 74 Currently, 60 hospitals and health facilities (including all
central, district, Malawi Defence Force and police hospitals as well as
major hosp1tals of the Christian Health Association of Malawi) provide
free ARVs.”® In addition, ARVs are available at 23 private sector
facilities countrywide at a subsidised rate of 500 Malawi Kwacha (3.50
USD) per patient per month.

67 As above, secs 1 & 42.

n 61 above, sec 3.3.2.

Ministry of Health and Population ‘Treatment of AIDS, the 2 years Plan to Scale up
ART in Malawi’ (2004) 8.

Eligible HIV-positive people are those in WHO stage Il or IV and those with a CD4
count below 200/mm3. See above, 21-28.

The ‘Equity Paper’ was developed by NAC to promote equity in access to ART and
to serve as a guide for the ARV Roll-out Programme. The ‘Equity paper’ was the
outcome of consultation and collaboration with key stakeholders including PLHA,
NGOs, youth groups and public institutions. See Government of Malawi ‘Position
paper on equity in access to ART in Malawi’.

72 Ministry of Health and Population (n 69 above).

73 As of April 2006, Malawi (both the NAC and the Ministry of Health) has received
USD 47 808 430 from the Global Fund to Fight AIDS, Tuberculosis and Malaria. See
Global Fund to Fight AIDS, Tuberculosis and Malaria ‘Global Fund disbursements
by region, country and grant agreement’ (2006), www.theglobalfund.org/en/
files/disbursementdetails.pdf (accessed 25 April 2006) 50.

These first line regimen drugs are Stavudine®, Lamivudine® and Nevirapine®.
See Ministry of Health and Population (n 69 above) 12.

75 Ppresident’s Office (Department of Nutrition, HIV and AIDS) ‘Malawi HIV and AIDS
Monitoring and Evaluation Report 2005’ (2005) 24.

69

70

7

74
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By the end of September 2005, 30 055 patients had started ART,
of whom 39 per cent were male and 61 per cent female.”® 95 per cent
of those receiving ARVs were adults (in the context of the ARV roll-
out, adults are people aged 13 and above) and five per cent
chlldren "7 However, those receiving ARVs as of September 2005
represented onlx 17. 7 per cent of the 170 000 people in need of ARVs
in the country.

The government also provides free drugs for the management of
sexually transmitted diseases such as syphilis, gonorrhea and candida,
as well as opportunistic infections including tuberculosis, Kaposi’s
sarcoma and esophageal candidiasis.”?

Malawi has been a member of the World Trade Organisation (WTO)
since 31 March 1995 and is also a party to the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement) by
virtue of the WTO Agreement 0 The ARVs used in Malawi are generics
purchased from India through UNICEF, which is the procurement agent
for the government. Malawi has not taken any steps on compulsory
licensing or parallel importation or any flexibility under the TRIPS
Agreement. However, the government is currently negotiating with
some companies for the installation of generic manufacturers of ARVs
in the country.?!

6.4 Condoms

Condoms are generally easily accessible in Malawi;32 some are
available free of charge while others can be bought at affordable
prices (equivalent to USD 0.16 for a pack of three).

A total of 24 991 484 condoms were distributed for free or sold to
consumers by public organisations or NGOs from November 2002 to
October 2003. Of these, approximately 10 764 316 were socially
marketed condoms which were sold for a nominal fee, while the rest

Ministry of Health and Population (n 69 above).

As above.

As above.

See Ministry of Health and Population Management of HIV related diseases first
edition (2004).

WTO Agreement arts Il & Xl (1) state that accession to the WTO agreement also
applies to the multilateral trade agreement annexed to it which is binding on all
members. The TRIPS agreement (Annex 1C to the WTO agreement) is part of the
multilateral trade agreement.

Acctl)rrc]ling to Mr Simon Makonbe, Care and Support Officer, HIV Unit, Ministry of
Health.

This assertion only concerns male condoms. Female condoms are not widely
accessible and the Malawi Demographic Health Survey 2004 reveals that only 53.6
per cent of women knew about it compared to 89.9 per cent claiming knowledge
of male condoms. See National Statistic Office ‘Malawi Demographic and Health
Survey 2004 ‘preliminary findings’ 10.

81

82
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were freely distributed at government health facilities throughout the
country.83

The National HIV/AIDS Policy, in section 3.2.3, deals with the
government’s commitment to the distribution and promotion of male
and female condoms. It urges the government to

» ensure that affordable male and female condoms and other barrier
methods of good quality are made available to all those who need
them, in particular, to prisoners;

« promote the proper use and disposal of both the male and the female
condom and other barrier methods to prevent HIV and STI
transmission;

o promote the implementation of programmes aimed at providing
women with support to participate fully in decision making regarding
the use of condoms; and

» periodically review and revise fiscal and other measures to ensure
equitable access to and affordability of socially-marketed condoms.3

6.5 Case law

Although the High Court’s decision in the Neffie Mangani case (see
section 5.5 above) does not directly mention the right to health care,
it states that people living with HIV are entitled to the same
treatment standard as any other patient.8>

7. Privacy

7.1 Notifiable disease

AIDS is not a notifiable condition under the Public Health Act8 of 1948
(last amended in 2000). However, section 11 lists certain
opportunistic infections such as tuberculosis, meningitis and pneu-
monia as notifiable diseases. Section 12 of the Act empowers the
minister responsible for health to declare that ‘any infectious disease
other than those specified in section 11 shall be a notifiable disease
under this Act’.

7.2 Medical experimentation

The protection of volunteers in medical testing is ensured under
section 19 of the Constitution, which protects the dignity of all people

83 NAC ‘Annual HIV and AIDS Monitoring and Evaluation Report 2003’ (2004) 23.
84 n 61 above, 15-16.

Neffie Mangani case (n 65 above) 5.

n 57 above.
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and provides that ‘[n]Jo person shall be subjected to medical or
scientific experimentation without his or her consent’.

The HIV/AIDS Research Strategy for Malawi 2005 - 2007 further
states that

[t]he dignity and human rights of the research participants shall be
promoted, protected and respected irrespective of their HIV/AIDS
status. This will be based on internationally recognised ethical
principles, the Constitution of the Republic of Malawi and other statutes.
Informed consent for [...] research participation and publication of any
research data shall be sought. Confidentiality shall be maintained to the
full extent of the law.?’

The strategy also stipulates that research that leads to or of which the
results may lead to discrimination against people living with or
affected by HIV and AIDS will not be approved by ethical review
committees. 38

7.3 Duty to disclose

The National HIV/AIDS Policy and the Guidelines for Expanded HIV
Testing provide for ‘beneficial disclosure’ which, in exceptional
cases, where a properly counselled HIV-positive individual repeatedly
refuses to disclose his or her status to sexual partner(s), empowers
the medical practitioner or health care worker to notify the partner(s)
without the consent of the source client.8? However, both documents
require that the disclosure by health care personnel follows guidelines
outlining how, when and to whom it should be made. These guidelines
have not yet been adopted. In terms of the National HIV/AIDS Policy,
the guidelines on beneficial disclosure should be developed ‘in
accordance with [the] UNAIDS and the Office of the United Nations
High Commissioner for Human Rights’.

7.4 Testing

There are three policy documents regulating HIV testing in Malawi:
the National HIV/AIDS Policy, the HIV/AIDS Counselling and Testing
Guidelines for Malawi and the Guidelines for Expanded HIV Testing in
Malawi.

Altogether, these documents provide for four types of testing and
counselling:

87 NAC HIV/AIDS Research Strategy for Malawi 2005-2007 (2005) 6.

88 pyblic Health Act (n 57 above).

8 Guidelines for Expanded HIV Testing in Malawi vii and National HIV/AIDS Policy (n
61 above) sec 3.2.2.5.
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« Voluntary counsellin 9% and testing (VCT) initiated by an individual
who has a HIV test.” Under the HIV/AIDS counselling and testing
guidelines, anyone over 16 years of age is considered competent
to give full and informed consent, and youth between 12 and 16
who are married, pregnant, or engaged in high-risk behaviour are
competent to give consent to counselling and testing.91

« Routine testing and diagnostic testing are offered to pregnant
women attending antenatal clinics and to patients whose health
situation raises the suspicion of an HIV infection respectively. In
routine testmg and diagnostic testing, the patient has the right to
opt out.’

o Compulsory HIV testing is prescribed in the pre-recruitment
process of the army, police, prison and immigration sectors.?3

In 2004, Malawi adopted Guidelines on HIV/AIDS Counselling and
Testing, which set specific operational procedures for pre-test and
post-test counselling; rules applicable to staff in charge of counselling
and testing; and procedures and standards for laboratory HIV testing.

The Guidelines for Expanded HIV Testing, adopted in June 2005 by
the Ministry of Health, put clear emphasis that routine and diagnostic
testing as ‘a national HIV testing strategy focused on traditional vol-

untary counselling and testing alone is deemed to be insufficient’.%
In terms of the Guidelines on Expanded HIV Testing, ‘[a]ll HIV testing
must be accompanied by a standard and full post-test counselling,
except for traditional VCT where a standard pre-test counselling is
also required’.”?

8. Equality and non-discrimination

In section 20(1), the Constitution prohibits discrimination on ‘grounds
of race, colour, sex, language, religion, political or other opinion,
nationality, ethnic or social origin, disability, property, birth or other
status’. It does not list HIV status as a ground for non-discrimination.
However, non-discrimination on the ground of HIV status may be
considered to be included in the wording ‘other status’ of section
20(1).

9 HIV/AIDS Counselling and Testing: Guidelines for Malawi ch 1; National HIV/AIDS
Policy (n 61 above) sec 3.2.2 & Guidelines for Expanded HIV Testing in Malawi (as
above) iii.

HIV/AIDS Counselling and Testing: Guidelines for Malawi (as above) sec 2.9.

92 National HIV/AIDS Policy (n 61 above) sec 3.2.2.

As above, sec 3.2.2, and Guidelines for Expanded HIV Testing in Malawi (n 89
above) v.

Secretary for Health Circular of the Secretary for Health on the Guidelines for
Expanded HIV Testing in Malawi SH 1/1 21 June 2005, addressed to all relevant
officers involved in counselling and testing activities.

Guidelines for Expanded HIV Testing in Malawi (n 89 above) vi.
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Malawi does not have any law directly addressing discrimination
against people living with HIV. However, at policy level, several
documents clearly address discrimination based on HIV status. The
National HIV/AIDS Policy recognises HIV status as a ground for non-
discrimination.?® The High Court in the Neffie Mangani case (see
section 5.5 above) affirms that people living with HIV are entitled to
the same treatment standard as any other patient.

The HIV/AIDS Research Strategy further states that any research
that leads to or of which the results may lead to discrimination against
people living with or affected by HIV and AIDS will not be approved by
ethical review committees.®’

The Draft HIV/AIDS Policy in the Workplace aims at promoting a
non-discriminatory workplace in which people are able to be open
about their HIV status without fear of stigma or rejection.?®

9. Labour rights

9.1 Legislation

Labour rights are broadly protected under the Constitution and
specifically in the Labour Relations Act and the Employment Act.

Section 31(1) of the Constitution states that ‘[e]very person shall
have the right to fair and safe labour practices and to fair
remuneration’. Further, section 31(3) insists that ‘[e]very person shall
be entitled to fair wages and equal remuneration for work of equal
value without distinction or discrimination of any kind, in particular
on the basis of gender, disability or race’.

The Labour Relations Act and the Employment Act generally
protect employees against discriminatory practices, unfair dismissal
and contain provisions on settlement of disputes, and such. Although
these acts do not mention HIV and AIDS, their provisions can be
applied to HIV-related issues in the workplace.

The National HIV/AIDS Policy, in section 7.2 states that ‘an
employee living with HIV shall not be unfairly discriminated against or
in any way prejudiced within his or her employment for reasons of
incapacity in accordance with the procedure set out in the law’.

Section 110(2) of the Constitution establishes an Industrial
Relations Court which has jurisdiction over labour disputes and such
other issues relating to employment. The composition and functions

9% 161 above, 5.
97 NAC (n 87 above) sec 3.3.
98 Draft Malawi Policy on HIV/AIDS in the Workplace sec 3.
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of the Industrial Relations Court are provided for under chapter VII of
the Labour Relations Act.

The National HIV/AIDS Policy outlines the following areas for
legislative reform in an effort to eliminate HIV-related discrimination
in the workplace:99

» section 31(c) of the Constitution, dealing with fair labour practices
and equal remuneration for work of equal value, shall be amended to
include HIV/AIDS;

« section 5(1) of the Employment Act shall be amended to include HIV
serostatus as a ground on which discrimination is prohibited;

« sections 57(1) and (3) of the Employment Act shall be amended to
include HIV serostatus among the list of reasons that do not constitute
valid grounds for dismissal; and

» sections 6(1) and (2) of the Employment Act, which make provision

for equal pay for work of equal value without distinction based on the
grounds set out therein, shall be amended to include HIV serostatus.

9.2  Testing

The National HIV/AIDS Policy recommends that all public and private
sector policies provide that no employer shall require any person,
whether directly or indirectly, to undergo testing for HIV as a
precondition for employment.'® However, the National HIV/AIDS
Policy allows that for national security reasons, it is important that
the army, police, prisons and immigration sectors be permitted to
carry out HIV testing as part of their pre-recruitment and periodic
general medical assessment of staff for purposes of establishing
fitness. 10!

The government of Malawi has adopted a Code of Conduct on HIV/
AIDS and the Workplace, which is intended to act as a guide for
employers, trade unions and employees. Among the broad goals
declared in the Code of Conduct, the following relate to the
protection of human rights:

« eliminating unfair discrimination in the workplace based on HIV/AIDS
status;

« promoting a non-discriminatory workplace in which people living with
HIV are able to be open about their HIV status without fear of stigma
or rejection; and

« creating a balance between the rights and responsibilities of all
parties.

99
100
101

n 61 above, appendix.
As above, sec 35.
As above, sec 14.
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With respect to HIV testing, the Code of Conduct reads ‘there
should be no compulsory HIV testing for employment purposes as it is
unnecessary and imperils the human rights and dignity of workers’. 102
In summary, the Code of Conduct declares that people should have
the legal right to confidentiality regarding their HIV status in all
aspects of their employment. It also contains provisions addressing
workplace safety, education and information dissemination, gender
specific programmes, and dismissal and grievance procedures.
Specifically, it states that ‘standard grievance handling procedures in
organisations, in labour and civil law that apply to all workers should
apply to HIV-related grievance and that personnel dealing with HIV-
related grievances should protect the confidentiality of the
employee’s medical information’. 03

The Ministry of Labour and Vocational Training, in partnership
with Project HOPE (an NGO), has developed the draft Malawi Policy
on HIV/AIDS in the Workplace. The draft Workplace Policy is similar in
its provisions to the Code of Conduct and is seen as a first step towards
legislation. The draft Workplace Policy includes two appendices:
Appendix A is a set of guidelines for enterprises, and Appendix B deals
with employment (HIV/AIDS) regulations and determines that
compulsory pre-employment or employment testing for HIV is not
permitted. Furthermore, no employer may terminate the
employment of an employee on the grounds of HIV status or family
responsibilities. It also provides as follows: 104

Any person guilty of an offence under these regulations shall be liable to
a fine of K30 000 and if the offence in respect of which he was convicted
continued after the conviction, he shall in addition be liable to a fine of
K500 for each day the offence continues.

9.3 Medical schemes act

There is currently no legislation regulating medical schemes in
Malawi. The Code of Conduct declares that ‘[g]Jovernment, employers
and employee representatives should ensure that occupational
benefits are non-discriminatory and sustainable and provide support
to all employees, including those with HIV infection’. 19> Some of the
principles in relation to employee benefits include:

» medical scheme information on the medical status of an employee
should be kept confidential;

» medical schemes and health benefits linked to employment should be
non-discriminatory. Private and public health financing mechanisms

102 Code of Conduct on HIV/AIDS and the Workplace sec 10.1.

103 A5 above, sec 16.

104 Draft Malawi Policy on HIV/AIDS in the Workplace (n 98 above) appendix B & sec
13(i).

105 1 102 above, sec 13(1).
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should provide standard benefits to all employees regardless of their
status;

» counselling and advisory services should be made available and should
inform all employees of their rights and benefits from medical aid life
insurance, pension and social security funds;

« employees living with HIV should not be unfairly discriminated against
in the allocation of employee benefits; and

« programmes and schemes should provide similar benefits for workers
with HIV/AIDS as for workers with other serious illnesses. Benefits
should include free access to public health services or the reimburse-
ment of medical care and health-related expenses associated with
the management and control of infection.

The Draft Workplace Policy similarly notes that, subject to any other
law providing the contrary, the HIV status of an employee shall not
affect his or her eligibility for any occupational insurance or other
benefit schemes provided for employees by an em;i')loyer.106 The
National HIV/AIDS Policy reiterates these principles. '

9.4 Duty to provide treatment

There is currently no legislation concerning the provision of ARVs by
employers. However, the National HIV/AIDS Policy states that

the HIV serostatus of an employee shall not affect his or her eligibility
for any occupational insurance or other benefit schemes provided for
employees by an employer. Where in terms of any law the eligibility of a
person for any occupational or other benefit scheme is conditional upon
an HIV test, the conditions attaching to HIV/AIDS shall be the same as
those applicable in respect to comparable life-threatening illnesses. 108

The NAC encourages and supports public and private sector
institutions to develop sectoral workplace responses to HIV targeting
workers and their families. In 2002, at least 17.5 per cent of public
sector institutions had HIV workplace policies and programmes.
Several private sector institutions have also initiated workplace HIV
programmes. These programmes provide various types of services,
including information, education and communication for HIV
prevention as well as treatment, care and support.

106 1 98 above, appendix B & sec 7(1) ‘Employment (HIV/AIDS Regulations)’.
107 1 61 above, 36.

108 As above.

109 NAC (n 87 above) 34.
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10. Women’s rights

10.1 Legal status and protection

In addition to sex being listed as a ground for non-discrimination,’

10

section 24 of the Constitution deals as follows with women’s rights:

(1) Women have the right to full and equal protection by the law, and
have the right not to be discriminated against on the basis of their
gender or marital status which includes the right

(a) to be accorded the same rights as men in civil law, including equal
capacity

(i)  to enter into contract;

(i) to acquire and maintain rights in property, independently or in
association with others, regardless of their marital status;

(iii) to acquire and retain custody, guardianship and care of children
and to have an equal right in the making of decisions that affect their
upbringing; and

(iv) to acquire and retain citizenship and nationality; ...

(2) Any law that discriminates against women on the basis of gender or
marital status shall be invalid and legislation shall be passed to eliminate
customs and practices that discriminate against women particularly
practices such as

(a) sexual abuse, harassment and violence;
(b) discrimination in work, business and public affairs; and
(c) deprivation of property, including property obtained by inheritance.

The National HIV/AIDS Policy recognises that women and girls are, in
general, socially, culturally, economically and legally vulnerable and
may be less able to fully access HIV prevention options, and needed
treatment, care and support. Therefore, it recommends that the
government should, among others: !

110
111

« ensure that women and girls, regardless of their marital status, have
equal access to appropriate, sound HIV-related information and
education programmes, means of prevention and health services
(such as woman-specific and youth-friendly sexual and reproductive
health services for all women of reproductive age, including women
living with HIV);

« ensure that women and girls are protected against violence, including
sexual violence, rape and other forms of coerced sex, as well as
against traditional practices that may negatively affect their health;
and

n 27 above, sec 20.
n 61 above, sec 5.2.2.
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» ensure women's legal rights and equality within the family, in matters
such as divorce, inheritance, child custody, property and employment
rights, recognising in particular the right to equal remuneration of
men and women for work of equal value, equal access to responsible
positions, measures to reduce conflicts between professional and
family responsibilities, and protection against sexual harassment in
the workplace.

On 23 August 2004, the Ministry of Gender, Child Welfare and
Community Services published the findings of the Country Report on
Women, Girls and HIV/AIDS in Malawi. "2 The major recommendations
made in the report were as follows:

» protection of girls from the risk of infection by older men;
» taking active measures to keep girls in school;

o protection of women and girls from the risk of exposure to HIV
infection as a result of violence;

» protection of the right of women and girls to own and inherit land;

« establishment of a volunteer charter to ensure respect and protection
of those who provide care to the sick and children who have been
orphaned; and

» removal of barriers that prevent women from gaining access to
medical care and treatment.

In response to these recommendations, the Ministry of Gender, Child
Welfare and Community Services has developed a Programme and
National Plan of Action on Women, Girls and HIV/AIDS, 2005 - 2010.
The purpose of this Programme and National Plan of Action is to
reduce HIV infection rates among girls and women and mitigate the
impacts of the epidemic on them.''3 The Programme and Plan of
Action focuses on the following objectives: !4

» increasing girls’ access to and attainment of education;

» modifying harmful cultural practices and unequal gender relations
that pre-dispose women and girls to HIV infection;

» improving the access of young people (boys and girls 6 - 25 years) to
gender-sensitive information and skills necessary for preventing HIV
transmission;

» improving women’s access to property, credit, capital, skills and
assets necessary to provide sustainable income;

"2 The report was compiled by the Malawi members of the Task Force on Women,

Girls, HIV and AIDS in Southern Africa. The Task Force was established by the
United Nations Secretary General to ‘catalyse and intensify’ action by UN
agencies, governments and civil society aimed at reducing the impact of HIV/AIDS
on women and girls in Southern Africa.

Ministry of Gender, Child Welfare and Community Services Programme and
National Plan of Action on Women, Girls and HIV/AIDS 2005-2010 (2005) 2. The
Programme and Plan of Action were officially launched on 13 December 2005.

4 As above, 9-15.
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« improving women’s access to justice in relation to gender based
violence;

» increasing women’s access to HIV counselling, testing and treatment
services; and

« mitigating the social and economic burden of care and its impacts on
women and girls.

Marital rape is not recognised under Malawian law. Neither the Penal
Code nor the revised Penal Code recognises marital rape. The Law
Commission argued that the recognition of marital rape would ‘have
the effect of opening up to the general public the private relations of
husband and wife which, for valid social and family reasons, need to
be strongly protected’.'’® This position was also held during the
development of the Prevention of Domestic Violence Act which does
not include marital rape.

10.2 Domestic violence law

The National HIV/AIDS Policy affirms the necessity to protect women
against violence, including sexual violence, rape and other forms of
coerced sex, as well as against traditional practices that may
negatively affect their health.'® Further, the Programme and
National Plan of Action on Women, Girls and HIV/AIDS clearly
recognises that domestic violence increases women’s and girls’
susceptibility to HIV infection.'"”

Women are sometimes victimised by judicial procedure during
rape and sexual offence cases. For example, a High Court judge
acquitted a man who had sexual intercourse with a woman without
her consent because in the judge’s view, women always say no to sex
even when they want it."’

The Ministry of Gender, Child Welfare and Community Services has
developed a Protection from (Prevention of) Domestic Violence Act
which was adopted by Parliament in 2006. The purpose of the Act is
‘to eliminate gender-based violence occurring within a domestic
relationship, and to provide for effective legal remedies and other
social services to persons affected by domestic violence’."? The Act
defines domestic violence as ‘any criminal offence arising out of
physical, sexual, emotional or psychological, social, economic or
financial abuse committed by a person against another person within
a domestic relationship’.'2% The Act regulates the application for, and

"5 1 46 above, 35.

n 61 above, sec 5.2.2.

Ministry of Gender, Child Welfare and Community Services (n 113 above) sec 3.3.
Rashid Hussein James v Republic Criminal Case No 12 of 1999.

Protection from (Prevention of) Domestic Violence Act 5 of 2006 sec 3.

As above sec 2.
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118
119
120
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granting of, protection, occupation, tenancy and interim orders to, or
on behalf of any person within a domestic relationship who has been
subjected to domestic violence.'?!

10.3 Customary rules and practices

Customary law is formally recognised in Malawi. Marriages celebrated
in accordance with customary law are glven formal recognition and
can be registered at District Assemblies. Customary law is also
accredited under the Will and Inheritance Act."

The National HIV/AIDS Policy, however, recognises that some
customary practices increase the risk of HIV infection. These
practices include the followmg

o ‘kuchotsa fumbi’ (removing dust): sexual intercourse after initiation;

» ‘mitala’: polygyny;

» ‘gwamula’ (society-accepted rape): a rite of passage for young boys
who are growing into men;

o ‘kulowa kufa’ (cleansing death): another male is asked to have sexual

intercourse with the widow to cleanse her and the clan of death after
the death of her husband;

o ‘chokolo’ (wife-inheritance): where a deceased man’s relative
inherits the widow as his wife;

o ‘fisi’ (hyena): a man will secretly have sexual intercourse with a
woman during initiation or when a husband fails to procreate;

o ‘kusunga mwamuna’ (keeping the husband): happens during the
temporary absence of the wife, a woman is selected (usually the
wife’s younger sister) to live with the husband and take care of him,
in order to prevent him from going to other women;

» ‘mbulo’: temporary husband replacement;
o ‘kuhaha’: betrothal of little girls of poor parents;

e ‘kuhahaza’: the tendency of men to have sexual intercourse with
women in a manner that demonstrates their dominance and under the
pretext of seeking pleasure; and

» ‘chimwamaye’: wife or husband exchange.

One of the main objectives of the NSF was to bring about a change in
the socio-cultural and economic environment for women and men in
order to address gender imbalances and reduce the spread and impact
of HIV.' Chapter four of the NSF dealt specifically with culture and
HIV/AIDS. It aimed to develop the capacity of communities to

121 As above.

122 CEDAW Committee (n 25 above) 79.

123 will and Inheritance Act (n 59 above) sec 16.
124 CEDAW Committee (n 25 above) 34-35.

125 Draft NAF (n 42 above) sec 19.
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eliminate or modify cultural values, beliefs and practices that
facilitate the spread of HIV. Furthermore, the NSF identified the
orientation of traditional and religious leaders to gender and human
rights issues and the principles of choice as ‘major actions’ to be
undertaken. 126

Building on the activities launched under the NSF, the draft NAF
urges the government to ‘develop and support targeted
communication interventions that address specific cultural and
gender challenges’.'?’

To address these practices and improve the protection of women
and girls in the context of HIV, the National HIV/AIDS Policy proposes
three series of actions. Firstly, it prescribes that all customary laws
that spread HIV, or have become obsolete, or that discriminate
against women in marriage relationships, be modified or banned after
consultation with traditional leaders and the people. It also notes that
the Divorce Act should be revised to provide for the irretrievable
breakdown of marriage as grounds for divorce and to take into
account situations where there exists real risk of infection with HIV.

In addition to the legislative reforms, the National HIV/AIDS Policy
provides for education and advocacy efforts targeting civil society,
particularly traditional and religious leaders. The National HIV/AIDS
Policy acknowledges the pivotal role of these actors in promoting and
encouraging monogamous marriages and fidelity within any type of
marriage, to prevent HIV and other STIs as well as in sensitising their
communities to the dangers of, and discouraging the practice of,
customary widow and widower-inheritance practices and other
cultural practices that may spread HIV.

Finally, the National HIV/AIDS Policy recommends that traditional
leaders stop or modify unsafe customary practices in order to prevent
HIV transmission, or promote alternative customary practices which
do not place people at risk of HIV infection.

The recommendations of the National HIV/AIDS Policy were
integrated into the formulation of the Programme and National Plan
of Action on Women, Girls and HIV/AIDS. The specific activities
planned to modify harmful cultural practices and unequal gender
relations_that pre-dispose women and girls to HIV infection are as
follows: 128

» mobilising traditional leaders and the faith community to promote the
rights of girls and women;

e empowering women’s groups and associations and faith-based
organisations at community level to educate their communities to

126 As above, ch 4.
127 ps above, 18.
128 Ministry of Gender, Child Welfare and Community Services (n 113 above) 10-11.
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monitor and protect the rights of women in relation to traditional
practices; and

» transforming gender norms that negatively affect the sexual
reproductive health of women and girls.

Malawi dedicated a section of its report to the CEDAW Committee to
HIV and AIDS and sexually transmitted diseases. The report
highlighted that the HIV prevalence rate of new infections among
young women in the 15 to 24 years age group is about four to six times
higher than that of young men of the same age group. The report
affirms the gender dimensions of HIV in Malawi and also the
persistence of cross-generation sexual intercourse whereby older men
have sexual intercourse with young girls who generally cannot
negotiate for safer sexual intercourse. The high and increasing levels
of knowledge about AIDS were noted and attributed to the
programmes co-ordinated by the NAC and implemented by
government agencies and NGOs to increase knowledge about HIV
infections and AIDS among the population.

However, the report noted that these programmes have led to
very limited evidence of behaviour change. For example, 47.7 per
cent of women and men having sexual intercourse did not protect
their partners from HIV infections in the 12 months that preceded the
Malawi Demographic and Health Survey 2000; 48.6 per cent did not
tell their [IJartners about their HIV status; and only 12.3 per cent used
condoms. 12

The report finally concluded that the emphasis should be on
facilitating the behaviour change communication processes that can
result in a change of opinions and cultural practices that predispose
women and men to HIV, in making assessments, analyses and taking
new action. 30

10.4 Administration of anti-retrovirals to rape survivors

The National HIV/AIDS Policy stresses the need to ‘ensure access to
affordable short term ARV prophylaxis for people who have
experienced occupational exposure to HIV, as well as for victims of
rape’.’3! The draft NAF further highlights the commitment of the
government to ‘support initiatives to improve services for rape
survivors includin; post-exposure prophylaxis (PEP) and emergency
contraception’.13

129 These trends remain similar to those registered in the preliminary findings of the

2004 Malawi Demographic and Health Survey’.
130 Government of Malawi (n 24 above) 57-59.

B1 161 above, sec 3.2.9.

B2 n4 above, 20.
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Rape survivors can access free ART as well as treatment and
prevention of STDs at public health facilities. To ensure access to PEP
for rape survivors, the police has established and trained victim
support officers in all police stations throughout the country who
should refer rape survivors to health facilities for care, including
access to ART for PEP.

In order to implement systematic and coordinated access to
psycho-social and medical care and support to rape and sexual assault
survivors, the Ministry of Health developed sexual assault and rape
guidelines in 1995. These detail the services to be provided to rape
survivors, including access to ART and clarify issues related to the
relationship with the police.'33

10.5 Sex workers

The Penal Code does not criminalise g)rostitution as such, but rather
the exploitation of prostitution.' Thus, practices such as
procurement of children and women, soliciting, living on the earnings
of prostitution (pimping) and the running of brothels are criminal
offences that rank as misdemeanours. '3

Interpreting section 146 of the Penal Code, which deals with
prostitution, the High Court in the case of Republic v Kadzakumanja
found that ‘in order for an offence under the section to be
committed, it is necessary that the prisoner should gain from the
earning of one who is a prostitute’.'3® The Court added, ‘it is a moot
point as to whether it is an offence for a prostitute to live on the
earning of her own prostitution’.137

Despite the position of the law and the courts, prostitution is
generally regarded as a criminal activity. For instance, in its report to
the CEDAW Committee, Malawi acknowledged that the police
generally treat prostitutes as criminals. Sex workers are usually
arrested for being ‘rogues and vagabonds’ who are picked up while
‘wandering aimlessly at night’."38 The National HIV/AIDS Policy states
in its appendix that ‘[g]lovernment shall engage in education and
sensitisation campaigns ... with a view to decriminalising
prostitution’.

Ministry of Health and Population ‘Sexual Assault and Rape Guidelines (2005)’
(2005).

134 11 55 above, sec 145-147.

As above.

136 Republic v Kadzakumanja (3 April 1980), The Malawi Law Report, Vol. 9, 343-345.
As above.

n 24 above, 33. The report further notes that in cases where female prostitutes
are found with their male partners, only the women are arrested and men are left
to go free.
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Despite the confusion around the legal status of prostitution, the
National HIV/AIDS Policy identifies commercial sex workers as a group
that should enjoy the promotion and protection of their human
rights.’3? Further, the National HIV/AIDS Policy states that the
government should

» ensure that people engaged in transactional sex have access to
confidential and respectful health care, particularly sexual and
reproductive health services, female and male condoms, and
treatment and care if they are living with HIV;

o ensure that people engaged in transactional sex (including
commercial sex workers and their clients) are aware of and take
responsibility for protecting themselves and their sexual partners;
and

« ensure that young women and men who are approaching adulthood,
and who are engaged in transactional sex, are supported through
multi-disciplinary interventions with life skills and sexuality
education, so that they may make informed decisions about their
lives, particularly how to prevent HIV infection.’

The implementation of these activities targeting sex workers appears
difficult to realise as many sex workers move from place to place to
avoid the police. 141 The Behavioural Surveillance Survey Report of
2004 reveals that most sex workers (73 per cent) buy condoms from
shops and only 47 per cent have been tested for HIV.™2 These figures
confirm the shortage of HIV prevention initiatives targeting
specifically commercial sex workers.

11. Children’s rights

11.1 Access to health care

In principle, access to health care facilities is equally ensured to every
Malawian, including children living with HIV. Treatment, care and
support programmes developed according to the National HIV/AIDS
Policy and the draft NAF are supposed to benefit everybody including
children. '3

139
140
141

n 61 above, sec 1.5.

n 61 above, sec 5.7.2.

According to Dr Andrew Agabu, head of Policy Support and Development at the
National AIDS Commission.

Government of Malawi ‘Behavioural Surveillance Survey (BSS) Report (2004)’
(2004) 96-103.

See sec 6 of this study ‘Access to health care’ for the details on government
programmes addressing HIV/AIDS.

142

143
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The Guidelines for the use of ART provide for the administration
of ART to children who are defined as ‘any person age 12 or below’
and define the conditions of eligibility for treatment.'** However,
despite the growing number of children living with HIV (estimated to
be 83 000 in 2003), access to ART for children is still limited. As of 31
June 2005, 21 health facilities countrywide were treating children
living with HIV and only 1 172 children were on ART.

The government launched its first National PMTCT Programme on
12 June 2003.'% The Programme has led to the development of
several materials, including Guidelines for Implementers 4 and a
Handbook for Health Workers.'4’ Following this programme, and in an
attempt to implement a comprehensive national response to reduce
MTCT, the government has developed a Plan for Scaling-up PMTCT of
HIV Services in Malawi 2004 - 2005 (Scaling-up Plan). Objectives of the
Scaling-up Plan include, among others, providing Counselling and
Testing (CT) services to at least 50 per cent of women attending
antenatal clinics (ANC) and providing ART for PMTCT to at least 90 per
cent of HIV-positive women and their babies, by the end of 2005."48
Despite this optimistic projection, only 44.8 per cent (2 719 out of
6 069) of HIV-positive mothers received a short course regimen of ART
for PMTCT in 2004.14°

A study undertaken on the PMTCT programme in 2005 reveals that
several problems are hindering its scaling-up, namely, the shortage in
human resources, the lack of service delivery in rural areas, the low
number of women delivering in health facilities, stigma and discrimi-
nation, and the socioeconomic position of women. 120

11.2 Children orphaned by AIDS

The National HIV/AIDS Policy states that children who have been
orphaned are generally underprivileged, but children orphaned due to
AIDS are particularly vulnerable. Therefore, it recommends that
government undertake to do the following: '’

« ensuring that communities and extended families caring for children
who have been orphaned are assisted and empowered with resources,
services and skills to help them cope with the extra burden;

144 Guidelines for the use of ART 25-28.

145 plan for Scaling-Up PMTCT of HIV in Malawi 2004-2005 (2004) 2.

146 PMTCT of HIV in Malawi: Guidelines for Implementers 2003.

147 PMTCT of HIV in Malawi: Handbook for Health Workers 2003.

148 Guidelines for the use of ART (n 144 above) 7.

149 Ministry of Health and Population (n 11 above) 12-13.

150 See PM Eba ‘Political will for HIV and AIDS interventions: the potential role of
parliamentarians in addressing the shortcomings of the PMTCT scaling up
programme in Malawi’ (2005) 14th International Conference on AIDS and STls in
Africa.

151 161 above, sec 5.3.2.
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 ensuring that children who have been orphaned are not denied access
to primary education, whether by virtue of their inability to pay, their
age or their gender;

« putting in place mechanisms for the registration of births and deaths
at a local level, including by chiefs, to facilitate and inform the
monitoring of and planning for the orphan situation;

« ensuring that child-headed households are supported, in order to
safeguard the best interests of children; and

« putting in place mechanisms to ensure the protection of inherited
property of children who have been orphaned until they attain the
age of majority.

The National Policy on Orphans and Other Vulnerable Children (OVC),
adopted in 2003, is a comprehensive guide for the provision of care to
children who have been orphaned and other vulnerable children. The
mission of the Policy is to promote an environment in which OVC are
adequately cared for, supported and protected physically,
psychologically, materially, socially, morally, spiritually and legally
to grow and develop to their potential.

The mission statement, goal and ten guiding principles contained
in the National OVC Policy are clearly articulated in the National Plan
of Action for OVC 2005 - 2009, which forms the basis for concerted
interventions and strategies for mitigating the impact of HIV and AIDS
on OVC.

The National Plan of Action for OVC is based on the recognition
that extended families and community-based initiatives alone are
unable to cope with the situation of children affected by HIV and
AIDS. Therefore, it aims at supporting and strengthening community-
based responses by providing direct assistance to the communities
and community based organisations. The services provided include
education support, vocational training, livelihood skill building,
support to community based childcare centres and community home
based care, fulfilment of basic material needs such as clothes, food
and shelter, household economic support, succession planning, child
protection and psychological support. '3

11.3 Education

Section 25 of the Constitution guarantees the right to education for
all and specifies that primary education should consist of at least five
years of education. Moreover, section 13(f) requires that the state
provide adequate resources to the education sector and devise

152 National Policy on Orphans and Other Vulnerable Children (mini-version) 1.
1 As above, 19-22.
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programmes in order to eliminate illiteracy and make primary
education compulsory and free to all citizens of Malawi.

In 2005, the Ministry of Education developed a draft Education
Sector Policy on HIV and AIDS (Draft Education Policy), which states in
the section on prevention that a curriculum that is sensitive to
cultural and religious beliefs, is appropriate to age, gender, language,
special needs, and that contains HIV educat1on shall form part of the
education for all learners at all levels.'* It also insists that heads of
institutions enforce existing codes and/or rules of conduct,
institutional rules, professional ethics, regulations and disciplinary
measures, with respect to protecting learners and staff from HIV
infection and ensuring rights of people living with HIV."> It further
emphasises that educators, sector managers, employers, learners and
parents have a respons1b1l1ty to ensure that sexual abuse, v10lence
harassment, discrimination and stigmatisation are not tolerated

Finally, the Draft Education Policy notes that learners may not
refuse to study with fellow learners, or to be taught by an education
sector employee, on the grounds that that person is living with, or
perceived to be living with, HIV. Similarly, educators, managers,
administrators, support staff or other employees may not refuse to
teach or interact with learners or colleagues on the grounds that the
learners or colleagues are living with, or perceived to be living with
HIV."7 There has been no reported case of a child being refused
access to school on the basis of his or her HIV status. 8

The mission of the Strategic Plan on Combating HIV/AIDS in the
Education Sector in Malawi, 2005 - 2008 is to address issues that affect
access, equity, quality, relevance, management, planning and
financing of the education sector. The Plan of Action, annexed to the
Strategic Plan, sets out detailed activities aimed at reinforcing
discussion, debates and interactive teaching or learning on issues of
sex, sexuality, HIV and AIDS, and other STls in a culturally and gender
sensitive manner in order to bring about behaviour change.

The government, with the assistance of its development partners,
has implemented several programmes to promote the enrolment and
retention of girls in schools. The Girls Attainment in Basic Literacy and
Education programme (GABLE), implemented between 1993 and
1998, provided tuition fees and learning materials for all girls in

154 praft Education Sector Policy on HIV and AIDS sec 7.1.1.

As above, sec 7.4.2.

As above, sec 7.4.3.

As above, section 9.4.1.

According to Mr Oscar Mponda, Principal Planner, HIV and AIDS Programme,

Ministry of Education.

159 %ggébaéing HIV and AIDS in the Education Sector in Malawi: Strategic Plan 2005-
12.
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primary school who passed their examinations and entered hi%her
classes. The GABLE benefited approximately half a million girls.'®°

The Ministry of Education has established an HIV/AIDS programme
in the education sector at the headquarter level. Similar committees
have been set up at division, district, cluster, zone and primary school
levels. The Ministry organises training workshops for secondary and
primary school teachers on issues of HIV education. HIV education is
also integrated in the curriculum of teacher training schools.

In 2005, the Ministry of Education developed life skills education
textbooks including HIV education, which were distributed to all
secondary schools, including private schools. Life skills education
textbooks for primary schools have also been developed and are in
final stages of printing.

In 2005, over 3 500 000 pupils and parents participated in the
activities of the National Day of Education commemorated throughout
the countr}/ under the theme ‘Education is a social vaccine against
HIV/AIDS’. 161

12. Family law

The Constitution provides that each member of the family should
enjoy full and equal respect and be protected by law against all forms
of neglect, cruelty or exploitation.® The Constitution further states
that children are entitled to know and be raised by their parents and
to be protected from economic exploitation or any treatment, work
or punishment that is or is likely to be hazardous or harmful to their
health or to their physical, mental, spiritual or social development.163

In addition to the Children and Young Persons Act, provisions
relating to child care and protection are scattered in several statutes.
The Affiliation Act'®* makes provision for the maintenance of children
born out of wedlock. The Married Women (Maintenance) Act'®® makes
provision for the maintenance of married women together with their
children. However, these laws alone or together do not provide
sufficiently for the care and protection of children.

Therefore, the Law Commission has reviewed the Children and
Young Persons Act to enhance the protection to be afforded to
children taking into account the adverse effect of the HIV epidemic

160 Government of Malawi (n 24 above) 42.

161 Ministry of Education (HIV and AIDS Programme of the Education Sector) HIV and
AIDS Implementation Programme in the Education Sector 2005.

162 27 above, sec 22(2).

163 As above, sec 23.

164 Affiliation Act Cap 26: 02.

165 Married Women (Maintenance) Act Cap 25:05.
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on the Malawian society.'®® The reviewed and revised Children and
Young Persons Act, to be renamed the Child (Care, Protection and
Justice) Act, is a breakthrough as it covers the following issues:

» care and protection of children by the family;167

« children in need of care and protection;'68

« guardianship;'®?

. fosterage;'”0

1

« support for children by local authorities;'’! and

» protection of children from undesirable practices (child abduction,
child trafficking, sexual abuse, harmful cultural practices, forced
marriage or betrothal, pledge of a child as security). 72

With the increasing number of deaths due to AIDS, inheritance
legislation has gained particular relevance in Malawi. The Will and
Inheritance Act includes several provisions that need to be reviewed
to enhance their efficiency and ensure better distribution and
protection of a deceased’s estate.'? The Law Commission has
reviewed the Will and Inheritance Act, now entitled Deceased Estate
(Wills, Inheritance and Protection) Bill; however, Parliament has not
yet adopted the Bill.

The review concerns three main areas. Firstly, the category of
persons entitled to a share of the deceased’s estate has been
restricted. The current law entitles, under the expressions ‘depen-
dants’ and ‘heirs according to customary law’, a nebulous network of
extended family members to shares of the deceased’s estate.'”# The
Bill only designates two categories of beneficiaries, they are the
spouse and children (immediate family category) and the parents and
a minor whose education was being provided for by the deceased, who
is not capable of maintaining himself or herself (dependant
category).175

166 The Law Commission discussed at length on children suffering from HIV and AIDS

or orphaned by AIDS. It was observed that HIV places enormous stress on infected
individuals and on their families, who are confronted with the demands of caring
for the seriously ill and loss of breadwinners. Many children are themselves
contracting HIV and although many die within two years of birth, a significant
number can survive even into their teenage years before developing AIDS if
proper assistance and health care services are provided. See Law Commission
Draft ‘Report on the review of the Children and Young Persons Act’ (2005) 94-95.

167 praft Child (Care, Protection and Justice) Act secs 94-113. As above, 158-323.

168 Draft Child Act (as above) secs 114-128 and Law Commission (n 166 above) 158-
323.

169 Draft Child Act (as above

170 Draft Child Act (as above

171" Draft Child Act (as above

as above

secs 129-136 and Law Commission )-
as above).
).

secs 137-161 and Law Commission

secs 162-169 and Law Commission (as above

172 praft Child Act (as above) secs 170-177 and Law Commission (as above).

173 National HIV/AIDS Policy (n 61 above) appendix ‘Proposals for legislative reform’.

174 wills and Inheritance Act (n 59 above) secs 14 & 16.

75 Draft Deceased Estate (Wills, Inheritance and Protection) Bill secs 17(1) & 3 and
Law Commission Report (n 45 above) appendix 1.

~————
o~



118 HIV, AIDS and the law in Malawi

Secondly, the discriminatory provisions under the Will and
Inheritance Act have been reviewed. For example, section 16 of the
Will and Inheritance Act discriminates against women married under
matrilineal customary laws who get a lesser share of intestate
property compared to those married under patrilineal customary law;
in addition, it is discriminatory because husbands are not entitled to
inherit their wives’ property; and finally, section 16(5) discriminates
against women on the basis of their marital status in that the wife
loses her inheritance upon re-marriage.176 The Bill addresses these
issues through the replacement of the various provisions by a single
and uniform set of rules governing intestacy, irrespective of
customary practices. Section 17(4) of the Bill also states that widows
who re-marry would only lose property on customary land.

Finally, the Bill increases the fine for ‘property grabbing’ from MK
20 000 (USD 167) to MK 1 000 000 (USD 8 333) and the imprisonment
term to 10 years. It further states that any person found guilty of
property grabbing shall not qualify as an administrator or guardian in
relation to any estate of a deceased person in Malawi.'””

The Law Commission noted that the provision on property
grabbing in the current Will and Inheritance Act has not been
enforced.'”8 Therefore, it recommended the introduction of the law
of succession in the curriculum of police recruits and cadets during
their training. It also recommended a massive education campaign
targeted at the police on the law of succession.'”?

13. Criminal law

13.1 Criminal legislation

There are no HIV-specific provisions in the criminal law. However,
traditional criminal offences such as rape (section 132 of the Penal
Code), murder (section 209 of the Penal Code), attempted murder
(section 223 of the Penal Code) and assault (section 253 of the Penal
Code) could be used to prosecute the transmission of HIV.180 |n
addition, section 192, provided under chapter XVII of the Penal Code

176 This is reputed to force some women into wife inheritance (chokolo) in order to

retain the property. GD Kainja ‘The HIV/AIDS legislative review assessment

report’ (2004) 38.

Draft Deceased Estate Bill (n 175 above) sec 84 and Law Commission (n 46 above).

This situation was due to the fact that the special public prosecutors provided

under the act have not been appointed and that the police generally consider

property grabbing a family issue and therefore does not investigate complaints

17 related thereto. n 166 above, 72.

9 nh45 above, 73.

180 See PM Eba ‘Pandora’s box: The criminalisation of HIV transmission or exposure in
SADC countries’ in F Viljoen and S Precious (eds) Human rights under threat: Four
perspectives on HIV, AIDS and the law in Southern Africa (2007) 13.

177
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related to ‘nuisances and offences against health and convenience’,
punishes any person who knowingly spreads the infection of any
disease, which is dangerous to life. Although this provision does not
specifically target HIV infection, it has the potential to allow the
prosecution of people living with HIV who knowingly transmit the
virus. There is no reported case relating to the application of this
provision of the Penal Code.

During the review of the Penal Code, the Law Commission felt that
the offence should also carry an element of acting recklessly apart
from the element of acting unlawfully or negligently. It also felt that
the offence of spreading diseases dangerous to life, especially in the
light of the prevalence of HIV, should be regarded as a serious offence
and not as a mere misdemeanour as the Penal Code currently
provides.181

Accordingly, the Law Commission recommended that section 192
be amended as follows: 82

Any person who unlawfully, negligently or recklessly does any act which
is, and which he knows or has reasons to believe to be, likely to spread
the infection of any disease dangerous to life, shall be guilty of an
offence and shall be liable to imprisonment for fourteen years.

Finally, the Law Commission noted that it is aware of the worldwide
efforts aimed at developing specialised legislation to deal with the
complex issues related to HIV and AIDS and concluded that Malawi as
a country will in time have to develop such specialised legislation.183

Although there are currently no guidelines directing judicial
officers to impose harsher sentences on HIV-positive rapists, it is the
practice in local courts to do so. In the case of Republic v Cidreck, the
High Court confirmed the position in the following terms: 84

The position has been clearly put in several local cases that the sentence
should be enhanced if there is proof that the victim has thereby
contracted the virus which causes the disease or that the rapist is HIV
positive.

The National HIV/AIDS Policy offers proposals to amend various
provisions of the Penal Code. However, it does not deal with the issue
of wilful transmission of HIV. The National HIV/AIDS Policy, in fact,
makes18t5he following recommendations for the review of the Penal
Code:

o The Penal Code shall be revised to make marital sexual abuse a
criminal offence;

181 14 45 above, 50. The Parliament has not yet adopted the reviewed Penal Code.

As above.

183 As above, 50-51.

184 Republic v Cidreck Confirmation case No 1299/1994, Malawi Law Report, 1995,
695-696.

185 National HIV/AIDS Policy (n 61 above) appendix ‘Proposals for legislative reform’.
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» The Penal Code shall be revised to make the criminal offence of rape
gender-neutral, thus covering the situation where a woman or a girl
indecently assaults or rapes (seduces) a man or boy;

« The Penal Code shall be revised to provide that:

- sexual intercourse through the anus without consent constitutes the
crime of rape;

- penetration of the anus or vagina using instruments, finger, tongue,
penis and other objects or limbs without consent constitutes rape;

o« The Penal Code shall be revised to criminalise female genital
mutilation; and

o The Penal Code shall be revised to make the prescription of sexual
intercourse by traditional healers a criminal offence.

13.2 Men having sex with men

Sodomy and consensual sexual relationships between men are
criminalised under sections 153 and 156 of the Penal Code, which,
respectively, prohibit ‘unnatural’ offences and indecent practices
between males. The crimes of unnatural offences and indecent
practices between males were dealt with in the case of Twaibu v
Reginam of 1963.186 Since that time, there has not been any other
reported case on these issues.

The appendix to the National HIV/AIDS Policy states that the
government ‘shall engage in education and sensitisation with all
stakeholders including traditional leaders and religious groups with
the view to decriminalising ... same-sex sexual practices in the long
term’. Further, the National HIV/AIDS Policy recognises that people
who engage in same-sex sexual relations are socially and culturally
vulnerable to prevailing attitudes. It finally urges the government to
‘put in place mechanisms to ensure that HIV and STI prevention,
treatment, care and support can be accessed by all without
discrimination, including people who engage in same-sex sexual
relations’. '8’

14. Prisoners’ rights

Section 42(1)(b) of the Constitution states that every person who is
detained, including every sentenced prisoner, has the right to be
detained under conditions consistent with human dignity, including at
least the provision of reading and writing materials, adequate
nutrition, and adequate treatment at the expense of the state.

186 Twaibu v Reginam, 31 October 1963 (Cr. App. No. 168 of 1963), African Law
Report Malawi Series, Vol 2, 532-537.
187 161 above, sec 5.10.
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The National HIV/AIDS Policy includes prisoners in the category of
vulnerable groups and requires the following:

o that prisoners are not subjected to mandatory testing, or
quarantined, segregated, or isolated on the basis of HIV status;

« that all prisoners (and prison staff, as appropriate) have access to
HIV-related prevention information, education, VCT, means of
prevention (including condoms), treatment (including ART), care and
support;

« that prison authorities take all necessary measures, including
adequate staffing, effective surveillance, and appropriate disciplinary
measures, to protect prisoners from rape, sexual violence and
coercion by fellow prisoners and by warders. Juveniles shall be
segregated from adult prisoners to protect them from abuse; and

« that prisoners who have been victims of rape, sexual violence or
coercion have timely access to PEP, as well as effective complaint
mechanisms and procedures and the option to request separation
from other prisoners for their own protection.

The HIV and general health situation is appalling in Malawi prisons. In
a report on HIV/AIDS in prisons, Penal Reform International revealed
the high rate of HIV transmission and the poor treatment and care
received by HIV-positive prisoners in Malawi.'88 The report noted that
of 167 deaths in prisons during 1997, 40 per cent were attributed to
AIDS, 25 per cent to pulmonary TB, and 20 per cent to dysentery and
bloody diarrhea. 189 From October 2004 to December 2005, of 437
inmates tested for HIV at Zomba central prison, the largest prison in
the country, 193 were positive.

These concerns were highlighted by the Special Rapporteur on
Prisons and Conditions of Detention in Africa who visited several
prisons in Malawi in June 2001. The Special Rapporteur recommended
that

HIV/AIDS education programmes in prisons should be intensified.
Furthermore, voluntary testing for HIV/AIDS in prisons should be
encouraged and suitable structure should be put in place for the
psychological and medical support of prisoners who decide to take the
test, those who are HIV positive and those already suffering from AIDS.
To this end, prison medical staff must, at first, be trained on AIDS
prevention and in counselling. "%

The official position is that sex does not occur in prisons. In addition,
sodomy and consensual sexual relationships between men are
criminalised under sections 153 and 156 of the Penal Code, which

188 D Jolofani & J DeGabrielle ‘A study of HIV transmission and the care of prisoners
with HIV/AIDS in Zomba, Blantyre and Lilongwe prisons’ (1999).
9 As above, 16.
190 African Commission on Human and Peoples’ Rights ‘Prisons in Malawi, 17-28 June
2001, Report of the Special Rapporteur on prisons and conditions of detention in
Africa’ (2001) 47.
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prohibit respectively ‘unnatural offences’ and ‘indecent practices’
between males. However, as noted in the report of the Special
Rapporteur on Prisons, ‘judging from reported cases of prisoners with
STDs and peri-anal abscesses, which could only have been contracted
within the prison through anal intercourse, and also confessions made
during interviews with prisoners themselves about their sexual
behaviour, it can be inferred that a certain proportion of these
prisoners who are victims of AIDS may well have contracted the
disease while in prison.’191

Despite these findings, condoms are not available in prisons.
Condoms are distributed to prisoners only on release.'? In addition,
the Human Rights Commission points out ‘the lack of access to the
services of consensual and voluntary HIV testing and in the few cases
where this is done, the lack of ARVs by the prisoners whose status is
positive and in need of such drugs’.!?3

15. Immigration

The Immigration Act declares unlawful the entry into or presence in
Malawi of several categories of persons qualified as ‘prohibited
immigrants’.'* Section 4(1)(e) includes in the list of prohibited
immigrant any person who is infected, afflicted with or suffering from
a prescribed disease. Although the inventory of prescribed diseases
provided under section 11 of the Immigration Regulation does not
mention HIV and AIDS, it includes tuberculosis, gonorrhoea and
syphilis, which are related to HIV and AIDS. Further, prostitutes and
homosexuals are also considered prohibited immigrants. 19>

Although prohibited immigrants are barred from entering Malawi,
persons targeted in section 4(1)(e) can be issued a permit to enter and
remain in Malawi by the Minister, or any person authorised by the
Minister. Such permit is granted under strict conditions spelled out
under section 20 of the Regulations.

16. Social assistance and other government benefits

There is currently no specific form of social security or assistance
system in place in Malawi. There is also no disability grant or pension
scheme. Therefore, disability pensions, social grants for needy
children and mothers, and unemployment social grants are non-

191 Jolofani & DeGabrielle (n 188 above) 29.

192 Malawi Human Rights Commission ‘Situational Analysis on the Rights of Prisoners’
(2004) 23.

193 As above, 25.

194 |mmigration Act sec 4.

195 Immigration Act sec 4(g).
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existent. Furthermore, the Ministry of Social Development and
Persons with Disabilities is preparing a draft Disability Bill which does
not specifically include people living with HIV as people in need of
protection. %

Generally, all Malawians can access free medical services and
medication, including ART and the treatment of opportunistic
infections at government health facilities. Despite the absence of a
comprehensive social assistance scheme, several measures are in
place to assist people living with or affected by HIV and AIDS. For
instance, the National Plan of Action on OVC provides for schools
fees/bursaries for OVC, and access to food and nutritional support. In
addition, as part of the national HIV response, psycho-social,
nutritional and financial support is also provided to households for the
care of HIV-positive adults who have been chronically ill for three
months or more.'®’

In an attempt to mitigate the impact of HIV and address the needs
of the people living with or affected by HIV and AIDS, the draft NAF
has set up major objectives during the period 2005 - 2009 to scale up
interventions and support coping mechanisms that minimise pain,
suffering, anxiety and loss of service delivery at the individual
household, community and national levels. The objectives include:19é

» promoting sustainable income generating projects (IGPs) for PLHA,
OVC, widows, widowers, and the affected elderly;

» enhancing the provision of psycho-social support to PLHA, OVC,
widows, widowers and the elderly affected by the epidemic;

» improving access of OVC to essential social services, integrated and
comprehensive community-based support services; and

« promoting food security and nutrition measures among HIV and AIDS
affected households and communities.

17. Insurance

The Insurance Act is silent on HIV and AIDS. The appendix to the
National HIV/AIDS Policy on ‘proposals for legislative reform’
recommends that

[t]he Insurance Act [...] be revised to regulate testing with informed
consent for insurance purposes and regulations shall be promulgated to
provide for and regulate the practice and procedure for such tests to
ensure pre- and post-test counselling.

196 Kainja (n 176 above) 46-48.
197 Draft NAF (n 42 above) 31.
198 As above, 28-32.
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Section 10.6 of the Code of Conduct on HIV/AIDS and the
Workplace recommends the following in terms of life and other
insurance:

o HIV testing should not be required as a condition of eligibility for
national social security schemes, general insurance policies,
occupational schemes and health and life insurance; and

» insurance companies should not require HIV testing before agreeing to
provide cover for a given workplace. Costs and revenue estimates and
actuarial calculations must be based on available epidemiological
data for the general population.

Although there is no general practice of compulsory HIV testing for
insurance purposes, insurance companies require HIV testing for life
insurance and do not provide life cover for those who test positive.
However, HIV-positive clients are offered other insurance policies
according to which the insurer refunds the premium plus additional
interest in case of death.

HIV testing for insurance purposes is generally conducted by
medical personnel designated by the insurer and the result is treated
confidentially. Only the person in charge of writing the policy has
access to the result of the HIV test. There are no specific guidelines
on testing for insurance purposes. Therefore, pre- and post-test
counselling is conducted according to the Counselling and Testing
Guidelines.

18. Oversight

Recognising the multi-faceted nature of the HIV epidemic, the
government has designed a multi-sectoral approach to the
implementation of HIV and AIDS-related legislation, policies and
pro%rammes The multi-sectoral approach was first elaborated in the

and was confirmed in the National HIV/AIDS Policy and the
draft NAF.20Z |n terms of the multi-sectoral approach, all
‘stakeholders, including government [ministries and departments],
NGOs, religious organisations, private institutions, traditional
institutions and communities should collaborate in the design,
implementation and monitoring of multi-sectoral and multi-
disciplinary programmes’.2%3

199 11102 above, secs 10.6.1-10.6.2.
200 NSF (n 40 above) sec 3.3. The Guiding Principles of the Strategic Framework
states that all ‘stakeholders, including government, NGOs, religious
organisations, private institutions, traditional institutions and communities
should collaborate in the design, implementation and monitoring of multisectoral
and multi-disciplinary programmes.’
n 61 above, ch 2 ‘Strengthening and sustaining a comprehensive multisectoral
response to HIV/AIDS’.
202 praft NSF (n 42 above) sec 2.3 ‘Institutional framework’.

As above, sec 3.3 ‘Guiding principles’.

201
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However, some stakeholders play a greater role. For instance, the
public health sector occupies a strategic place to provide direction
especially in treatment and care for people living with the virus. For
example, the National Assembly created the Parliamentary
Committee on Health and Population as the parliamentary oversight
body for the health sector. Its functions, in terms of section 164(2) of
the Standing Orders, include investigating and inquiring into matters
related to health; studying programme and policy objectives of the
Ministry of Health and other related structures; studying and
reviewing relevant legislation and reporting to the National Assembly;
examining estimates of expenditure of relevant ministries and other
public bodies; assessing achievement and impact of programmes and
reporting to the National Assembly on their findings and making
recommendations.?%* The Committee has created a sub-committee
on HIV/AIDS, which deals specifically will all matters related to HIV
and AIDS. In addition, other ministries, such as the Gender, Child
Welfare and Community Services, Education, Agriculture as well as
Defence are key line ministries in the implementation of the national
response to the epidemic.

While ‘all stakeholders’ are involved in the implementation of HIV
and AIDS-related legislation, policy and programmes, the National
HIV/AIDS Policy designates the NAC as the body that manages the
overall coordination, monitoring and evaluation of the national
response to ensure attainment of the goals and objectives for
addressing HIV and AIDS.203

To inform and improve its monitoring and evaluation role, the
National HIV/AIDS Commission has developed a Conceptual
Framework?®® and an Operational Plan??’ for monitoring and
evaluation based on indicators focusing on key areas such as HIV
prevention, treatment, care and_support, impact mitigation, and
capacity building and partnership.208

19. Stigma

Stigmatisation and non-acceptance of people living with HIV and the
affected families were identified in the NSF as major problems that
negatively affect the management of the epidemic.?

204 Malawi Parliament ‘Standing Orders’ adopted by the National Assembly on 22 May

2003.

205 National HIV/AIDS Policy (n 61 above) 8.

206 NAC National HIV/AIDS Monitoring and Evaluation Plan: Conceptual Framework
(2003).

207 NAC National HIV/AIDS Monitoring and Evaluation Plan: Operations Plans (2003).

208 NAC (n 83 above) 13-16. To compile its monitoring and evaluation report, the NAC
receives information from all the stakeholders implementing HIV and AIDS-related
activities.

209 National HIV/AIDS Policy (n 61 above) sec 8.5.5.
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Furthermore, the draft NAF insists, under its guiding principles,
that people living with the virus, orphaned children, widows and
women have the right to protection against discrimination and
stigmatisation with equal access to education and health, including
access to treatment, employment and other services.

In an attempt to effectively address HIV-related stigma and
discrimination, the National HIV/AIDS Policy urges government to
undertake, among others, the following:210

« ensuring that the human rights and dignity of those affected and
infected by HIV/AIDS are respected, protected and upheld in a
conducive legal, political, economic, social and cultural environment;

« ensuring that people living with the virus are not discriminated
against in access to health care and related services and that respect
for privacy and confidentiality are upheld;

« ensuring that HIV/AIDS, whether suspected or actual, is not used as a
reason for denying access to social services, including health care,
education, religious services, or employment; and

« ensuring that sector policy-makers, including those in labour,
corporate and social service sectors, put in place sectoral policies
that effectively address discrimination on the basis of HIV/AIDS and
take steps to effectively eliminate stigma and discrimination in their
institutions and in the implementation of their sectoral mandates.2"

These measures are implemented through information, education and
communication campaigns on HIV-related stigma and discrimination
co-ordinated by the NAC and targeting the general population.
Furthermore, most government ministries and departments as well as
private companies have developed or are developing sectoral HIV
responses targeting HIV-related stigma and discrimination.

In its Monitoring and Evaluation Report 2004, the NAC noted that
high percentages of women (93.6 per cent) and men (95.9 per cent)
expressed a willingness to care for AIDS-affected relatives. However,
lower percentages of women (48.7 per cent) and men (53.1 per cent)
believed an HIV-positive co-worker should be allowed to keep
working. The latter would reflect the true attitude towards people
living with HIV.212

210 Ag above, 22-23.

211 This recommendation is further stressed under the draft ‘Policy on HIV/AIDS in
the Workplace,” which states that ‘the competent authorities shall instigate and
promote awareness and prevention programmes to counter stigmatisation and
reduce the incidence of HIV in the workplace.’ See draft Policy on HIV/AIDS in the
workplace (n 98 above) sec 8.4.

212 NAC (n 83 above) 20.
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Case law

» Neffie Mangani v Register Trustees of Malamulo Hospital High Court
of Malawi, Principal Registry, Civil Cause No. 193 of 1991

e Rashid Hussein James v Rep, High Court of Malawi, Criminal Case No.
12 of 1999

e Republic v Cidreck, High Court of Malawi, Confirmation case No.
1299/1994, MLR 1995

» Republic v Kadzakumanja, High Court of Malawi (April 3rd, 1980) MLR
9

» Thandiwe Okeke v The Minister of Home Affairs, High Court of Malawi
(Misc civil App No 73 of 1997) decided on 8 July 2001
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1. Background to country

1.1 First AIDS case

According to the former AIDS National Commission (Comissdo Nacional
do SIDA) under the National Institute of Health (an organ of the
Ministry of Health) the first AIDS case in Mozambique was documented
in 1986. It is not known how the person was infected.! The person was
a foreigner from HaitiZ and the information about the patient was
treated confidentially without revealing the person’s identity.

1.2 Demography

Mozamblque has an estimated population of 20 500 000 people in
2007.3 Life expectancy at birth (m/f) was estimated at 42 3/41 in
2004. Child mortality (m/f) per 1000 births is 154/150.> The total
health expenditure per capita, at an international dollar rate in 2003,
was 45 and the total health expendlture as a percentage of
Mozambique’s GDP (2003) was 4. 7.6

The HIV prevalence rate was estimated in 2005 at 16.1 per cent
(15-49 years old) More than 200 000 new HIV cases needing anti-
retroviral treatment (ART) developed in 2005.8 The central region of
Mozambique has the highest HIV prevalence rate. The higher
prevalence rate in the central region can be attributed to several
factors, including the return of refugees from neighbouring countr1es
with high HIV prevalence rates after the 1992 peace agreement.’

Approx1matelx 140 000 pregnant women were estimated to be HIV
positive in 2005."° There is no data on the number of babies who were
born HIV positive. However, an estimated 140 000 children (aged 0 to

1 National Strategic Plan to Fight HIV/AIDS (Plano Estratégico Nacional de Combate
ao HIV/SIDA) (NSP) part | ‘Strategic Component - Situation Analysis 2004’.

2 Interview with Dr Catarina Mboa Ferrao, HIV/AIDS specialist at the Maputo main
hospital, Hospital Central de Maputo 12 March 2006.

3 UNFPA State of the world population 2007: Unleashing the potential of urban

growth (2007) 90.

UNDP ‘Human development report 2006: Beyond scarcity: Power, poverty and the

global water crisis’ (2006) http://hdr.undp.org/hdr2006/ (accessed 17 January

2007) table 24 ‘gender related development index’.

WHO ‘Country Profile: Mozambique’ http://www.who.int/countries/moz/en/

(accessed 17 January 2007).

6 WHO ‘Core Health Indicators: Mozambique’ http://www3.who.int/whosis/core/
core_select_process.cfm?country=moz&indicators=nha&language=en  (accessed
17 January 2007).

7 UNAIDS ‘2006 report on the global AIDS epidemic: A UNAIDS 10th anniversary
special edition’ (2006) 506.

8 Minister of Health addressing the parliament (March 2006).

9  UN Economic Commission for Africa Mozambique: The challenge of HIV/AIDS
treatment and care (2003) 3.

10 Minister of Health (n 8 above).
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14) were living with HIV in 2005."" The Prevention of Mother-to-Child-
Transmission (PMTCT) Programme started recently in Mozambique
and in 2005, 3.4 per cent of pregnant women received treatment to
reduce mother to child transmission.'? Of the 800 000 pregnant
women who gave birth in 2003 in Mozambique, only 15 000 were
tested and 19 per cent of those were tested HIV posmve 3 The HIV
prevalence rate is higher among women than men. According to the
UNAIDS Report, among the estimated 1.8 million people living with
HIV, 960 000 of them were women.' In the central region of the
country the number of infected women is three times the number of
infected men. ">

The age group most affected by the epidemic is the group
between 15-29 years.'® There is no data about the infection rate
among the most vulnerable groups in society such as sex workers,
intravenous drug users and homosexuals. Also, there is no data
regarding the number of people who died from AIDS-related illnesses
since the discovery of the disease. However, it IS estimated that
around 140 000 people died of AIDS in 2005 alone.'” This data is not
exactly due to multiple diagnoses and patients whose deaths are not
recorded by the hospital because they return home before their
death. Currently the number of children who have been orphaned by
AIDS is estimated to be at around 510 000.'® There are 273 399
children between 0-17 years whose parents died as a result of AIDS-
related illnesses.'® In 2004, it was estimated that 199 000 people
were in need of ART and by 2005, 10 657 people were receiving such
treatment.

The tuberculosis (TB) prevalence rate in Mozamblque was 635
persons per 100 000 in 2004.2° The number of TB cases in Mozambique
is likely to further increase over the next few years due to HIV. The
TB and HIV co-infection rate is high, with 47 percent of adult TB
patients testing HIV positive.

" UNAIDS (n 7 above) 412.

As above.

13 NSP (n 1 above).

4 UNAIDS (n 7 above) 412.

5 NSP (n 1 above) 18-22.

As above.

7" UNAIDS (n 7 above) 412.

UNAIDS (n 7 above) annex 1 ‘Country profile: Mozambique’.

Ministry for Women and Social Action Coordination (Ministério da Mulher e
Coordenagdo da Acgdo Social) Brief evaluation, analysis and process study of the
Action Plans for Orphans and Vulnerable Children in, Mozambique (Avaliacdo
Rdpida, Analise e Processo de Planos de Accdo para Orfdos e Outras Criancas
Vulnerdveis em Mocambique) (2004) 7.

20 UNDP (n 4 above) 314.
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2, International human rights treaties

2.1 Ratification status of international human rights treaties

Treaty Ratification/
(entered into force) accession
(deposit)

International Covenant on Civil and Political Rights (ICCPR) | 21/07/1993
(23/03/1976)

International Covenant on Economic, Social and Cultural
Rights (ICESCR) (03/01/1976)

Convention on the Elimination of All Forms of | 16/04/1997
Discrimination against Women (CEDAW) (03/09/1981)

CEDAW Optional Protocol (22/12/2000)
Convention on the Rights of the Child (CRC) (02/09/1990) | 26/04/1994

2.2 State reports

Mozambique fails to submit reports to international treaty bodies
consistently and on time. Mozambique submitted its first report to the
Committee on the Rights of the Child (CRC Committee) in 2000,2" and
also submitted a combined initial and second periodic report to the
Committee on the Ellmmatlon of Discrimination against Women
(CEDAW Committee) in 2005.22 The report to the CEDAW Committee
refers to the impact of the HIV epidemic on women and children and
how the government is improving women’s knowledge of HIV women
through awareness raising.

The report to the CRC Committee mentioned that, although the
consequences of the war are still being felt, from the end of the
armed conflict in 1991, infant mortality rates, which used to be the
highest in the world, had been falling, but recognises that in the
context of the HIV epidemic, the concern for child mortality has
returned. The report cited epidemiological studies conducted in 1997,
which concluded that there was a risk of 40 per cent of children in
Mozambique being infected with HIV through mother-to-child
transmission (MTCT) during pregnancy, at birth, or through breast
milk of HIV-positive mothers. In response to this growing number, the
government reported that it decentralised the AIDS/sexually

21 Summary Record of the 762nd meeting: Mozambique. (28/02/2003) (CRC/C/
SR.762) (Summary Record).

22 Committee on the Elimination of Discrimination against Women (CEDAW)

Combined initial and second periodic report: Mozambique (CEDAW/C/MOZ/1-2)

(14 November 2005).
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transmitted infections (STI) Programme and extended it to the most
distant peripheral levels. Related to the issue, the government
reported that the AIDS/STI Programme had been integrated into the
Mother and Child Health and Family Planning Programmes. The
approach to the HIV epidemic had become multi-sectoral, involving
various ministries and government sectors and supported by a variety
of partners.

The examination of the initial report of Mozambique to the CRC
Committee led to some concluding observations regarding HIV and

AIDS,

23

namely that the government should

improve alternative care for children, paying particular attention to
children orphaned by AIDS, including the provision of medication for
treatment;

develop and implement HIV and AIDS policies and strategies on behalf
of children infected with and affected by HIV and AIDS, as well as
their families. This would include making use of the International
Guidelines on HIV/AIDS and Human Rights, with particular reference
to children’s rights to non-discrimination, health, education, food and
housing, as well as their rights to information and freedom of
expression;

conduct a national study on public attitudes, taboos and bias with
regard to HIV and AIDS and infected persons in order to strengthen
existing policies and programmes with regard to HIV and AIDS;

give particular attention to the role of men in the prevention of HIV
transmission;

strengthen efforts to reduce mother-to-child transmission of HIV,
including voluntary prenatal HIV testing of mothers and assistance to
infected mothers in obtaining breast-milk substitutes for their
children;

include children in devising and implementing strategies for HIV
prevention; and

take note of the recommendations made by the Committee following
its 19%8 Day of General Discussion on Children Living in a World with
AIDS.

See Committee on the rights of the Child ‘Consideration of report submitted by

States parties under article 44 of the Convention: Concluding observations of the
Committee on the Rights of the Child’ (2002).
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In its combined initial and second periodic report to the CEDAW
Committee, the government reported that a high number of women
had knowledge of the disease and that the media was the main source
of information.2 Accordmg to the same report, awareness about the
existence of the disease did not correspond to knowledge of the
means of infection and prevention. It was stated that only 34 per cent
of women and 54 per cent of men knew at least one method of
preventing the HIV infection.2?

The government reported having in place a program to tackle HIV
and STIs. At that time, the government reported that there were no
legal or other measures to protect HIV-positive women at the work
place, but that there were non-governmental organisations (NGOs)
working with the government to ensure protection of people living
with the virus from discrimination. In the same report, the
government stated that the HIV prevalence rate for adults in 1999 was
15.4 per cent and that the availability of male condoms had
increased. In 1997, it reported that 15 million condoms were
available.

Mozambique also reported that there were 500 000 children who
had been orphaned, and roughly two thirds of those were orphaned by
AIDS.

In its concluding comments to the reports submitted by
Mozambique, the CEDAW Committee recommended:?

o measures to improve women’s access to health care services, to
improve the availability of information and education regarding
sexual and reproductive health and to address the identified causes of
maternal mortality;

» measures that aim at the prevention of unwanted pregnhancies,
including teenage pregnancies, be strengthened by increasing
knowledge about family planning services;

» continued and sustained efforts to address all relevant aspects of the
impact of HIV/AIDS on women, as well as its social and family
consequences; and

» measures to increase and strengthen the participation of women in
designing and implementing local development plans, and pay special
attention to the needs of rural women, particularly women heads of
household, ensuring that they participate in decision-making
processes and have improved access to health, education, clean
water and sanitation services, fertile land and income generation
projects.

24 CEDAW ‘Consideration of reports submitted by state parties under article 18 of

the CEDAW: Combined initial and second periodic report of Mozambique (2005)’
para 1.2.2 Fertility, reproduction and mortality, p 8.

As above, 9.

See CEDAW ‘Concluding comments of the Committee on the Elimination of
Discrimination against Women: Mozambique’ (2007).

25
26
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3. AU and SADC treaties

3.1 Ratification status of AU and SADC treaties

Treaty Ratification/

(entered into force) accession
(deposit)

African Charter on Human and Peoples’ Rights (ACHPR) 22/02/89

(21/10/1986)

African Charter on the Rights and Welfare of the Child 22/12/98

(29/11/1999)

Protocol to the African Charter on Human and Peoples’ | 30/02/05
Rights on the Rights of Women in Africa (25/11/2005)

Treaty of the Southern African Development Community
(SADC) (30/09/1993)

SADC Protocol on Health (14/08/2004)

3.2 State reports

To date, Mozambique has only submitted two out of five reports to the
African Commission on Human and Peoples’ Rights. The first was
submitted in 1997 and the second in 2000. On both occasions, when
the reports were submitted, the ACHPR could not discuss the report’s
content with a governmental representative because one did not turn
up. A senior staff member at the Ministry of Foreign Affairs and Co-
operation said that the most recent report, due in 2003, was almost
complete27 and would shortly be distributed among civil society for
consultation. However, as of March 2006, it had not yet been finalised
or circulated for debate.?®

3.3 Status of international and human rights treaties in
domestic law

The legal system in Mozambique belongs to the civil law family,
whereby once international and human rights treaties or other
international instruments are ratified and published in the official
Gazette (Boletim da Republica), they automatically enter into force
and become the law of the country like any other law passed by

27 Interview with a senior staff at the Ministry of Foreign Affairs and Co-operation 7

March 2006, Maputo.

The consultant could not get hold of copies of the reports submitted despite
effort at the Ministry of Foreign Affairs or the Ministry of Justice, the two
institutions responsible to gather information and draft the reports to
international treaty bodies. The reports are also not available on the internet.

28
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parliament. Therefore, in most cases, there is no need to domesticate
international treaties in order for them to apply.

The Bill of Rights enshrined in the Constitution is inspired partially
by international law and in some cases, rephcates ipsis verbis what is
stated in the international instruments.2 Aspec1f1c leg1slatlon based
on a ratified treaty, is the 2004 Family Law (Lei da Familia), dwh1ch
(in line with the constitutional principle of equality between women
and men) improves the protection for women in informal unions and
the protection of women’s rights, including the recognition of
customary marriages.31 Protection for children is also improved with
provisions including an increase in the minimum age for marriage.

Regarding the national arrangement for the implementation of
international human rights treaties, there is no single government
department with this primary responsibility. Ideally, each Ministry
should implement the human rights treaties related to its area of
competence. However, in terms of reporting to international treaty
bodies, the Ministries of Justice, and Foreign Affairs and Cooperation
gather, draft and submit reports. However, this has not always been
the case. For instance, the Ministry of Women and Social Co-
ordination prepared and submitted the reports to the CRC Committee
and the CEDAW Committee. For other cases regarding implementation
of domestic and international law, Parliament has established a
Petition Commission to hear cases about maladministration of justice
or the lack of the government’s adherence to the law.

3.4 International Guidelines

The government of Mozambique is aware of the International
Guidelines on HIV/AIDS and Human Rights that were published by
UNAIDS and the Office of the United Nations High Commissioner for
Human nghts For instance, in line with the Guidelines, the laws
outlaw compulsory HIV testing for employees or prospective
employees. Confidentiality and privacy of people living with HIV
must be ensured at the workplace or by medical personnel. The

29 Art 43 of the 2004 Constitution states that the Bill of Rights has to be interpreted
in accordance with the Universal Declaration of Human Rights and the African
Charter of Human and Peoples’ Rights. Constitution of Mozambique (2004).

30 Family Law 10 of 2004.

Previously, women married under customary law could not claim property or

custody rights because their marriages were not recognised by the formal courts.

Law 5/2002 of 5 February. This law envisages the protection against

discrimination or stigmatisation of employees or prospective employees with HIV

at the workplace.

32



140 HIV, AIDS and the law in Mozambique

government also enacted norms that_guide assistance to people
living with HIV by medical employees. 33

4, National legal system of country

4.1 Form of government

Mozambique is a multi-party democracy, whereby the President of the
Republic and the members of parliament are elected directly by the
people. The Constitution separates and differentiates among three
branches of the state: the executive, the legislative and the judiciary.
The President is the Head of State and the Head of the government.
The President of the Republic and the Speaker of Parliament serve for
a five-year term.

4.2 Legal system

Mozambique is a civil law country. The Constitution is the supreme
law of the country. The judiciary is comprised of four main
institutions: (i) the Supreme Court, which is the highest court of
appeal for matters of common jurisdiction (civil, criminal, labour,
commercial and maritime); (ii) the Administrative Court, which deals
with administrative matters and also is the highest court of appeal for
custom and tax matters; (iii) the Constitutional Council, which deals
with constitutional matters and electoral claims; and (iv) the
Attorney-General’s Office, which represents the state in the courts,
but also oversees the general implementation of laws and legality by
the state and private individuals or institutions.

4.3 Constitution and Bill of Rights

The Constitution in force in Mozambique is its second. The first was
enacted in 1975 when Mozambique gained independence from
Portugal. The 1975 Constitution had a very poor Bill of Rights,
containing only 11 articles and focusing on economic, social and
cultural rights and no civil and political rights. For instance, it did not
contain the right to life.3*

3 Ministerial Diploma 183-A/2001 of 18 December approves norms of organisation of

the National Health Services for the assistance of PLHA and guideline principles
regulating the way medical assistance shall be processed to PLHA including its
technical guidelines.

341975 Constitution, Title II.
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The second Constitution was enacted in 1990, before the Peace
Agreements between FRELIMO and RENAMO which ended 16 years of
civil war.3 The 1990 Constitution incorporates a broad range of
rights, including the right to life. It defines democracy and the
separation of powers. It procla1ms Mozambique as a democratic
country that upheld social Justlce 6 The 1990 Constitution states that
the ‘protection and promotion of human rights and equality of
citizens before the law’37 is one of the main aims of the state. The
1990 Constitution has a broad Bill of Rights, which focuses on political
and civil rights.38

The 1990 Constitution was amended in 1996, 1998 and 2004.3° The
2004 Amendment enhances the Bill of Rights of the 1990 Constitution.
Some progressive changes were made, including the acknowledg-
ment of legal pluralism (pluralismo juridico) — the recognition of
different normatwe and dispute resolution systems co-existing in
Mozamblque The 2004 Amendment sharpened and clarified a
number provisions related to human rights protection, and also
included some new rights:

e The 2004 Amendment introduced the right of popular action in
courts (direito de ac¢do popular) As individuals or as part of a
group, citizens are prov1ded with the right to claim compensation
and the right to act in defence of public health, consumer rights,
environmental conservation, cultural heritage and public
property;,

o Whilst the 1990 Constitution recognised the right of the accused
(arguido) to legal assistance and aid (in article100), the 2004
Amendment recognises the right to choose a defence counsel to
assist in all parts of the proceedings (todos actos do processo);42

e The 1990 Constitution provided for the right of habeas corpus
(article102). The 2004 Amendment added a time limit of eight
days within which courts must respond to writs of habeas
corpus;

o The 2004 Amendment provided for new protections for lawyers in
the exercise of their functions, including the right to confidential

The 1990 Constitution was drafted against the backdrop of peace negotiations,
and was part of the process that led to the signing of peace in 1992 between
FRELIMO and RENAMO under the General Peace Agreements.

n 29 above, art 1.

37 As above, art 6(d).

3 The Bill of Rights of the 1990 Constitution has 40 arts against 11 in the 1975
Constitution.

EISA ‘Mozambique: Constitution’ http://www.eisa.org.za/WEP/moz5.htm#fn5
(accessed 7 September 2007).

n 29 above, art 4.

As above, art 81.

42 As above, art 62.

3 As above, art 66.
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communication between a lawyer and client, including when the
client is in detention;44

« The 2004 Amendment makes the Bill of Rights justiciable and
binding on both public and private entities, as well as the state5
and hence in effect, it applies to individuals and companies;4
and

e« The 2004 Amendment balances civil and political rights with
economic, social and cultural rights, although Mozambique has
not yet ratified the International Covenant on Economic, Social
and Cultural Rights.

The rights guaranteed in the Constitution, which may impact
directly or indirectly on HIV are the rights to equality, non-
discrimination, and the right to health and sanitation.

Furthermore, the 2004 Amendment states that citizens are equal
before the law regardless of their race, colour, political affiliation,
social status, gender, ethnicity, place of birth, religion or
occupation.*® Regarding the right to non-discrimination and the right
to health, the Constitution states that c1t1zens ought to respect each
other w1thout discrimination of any sort.* Spec1f1cally, it states that
‘all citizens have the right to medical assistance and sanitation under
the law as well as the duty to promote and protect the public
health’.*

The Constitution also provides that medical assistance and
sanitation are provided through a National Health Service and that the
State defines the terms and condition of the provision of such
services, either by public institutions or private institutions. As well,
the state promotes the control and regulation of the sale and
purchase of medicines.*

4.4 National human rights institutions

Mozambique does not have a national human rights institution to
oversee the implementation, promotion and protection of human
rights. Human rights are dealt with by individual units at the Ministry
of Justice and Ministry of Foreign Affairs and Co-operation. These
units have a broad mandate, which includes HIV and AIDS.

44 129 above, art 63.
5 As above, art 56.
As above, art 35.
47 As above, art 44.
48 As above, art 89.
9 As above, art 116.
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5. Government regulation of HIV and AIDS: overall
picture

5.1 Responsible department

The primary department responsible for HIV and AIDS policies and
programmes is the National AIDS Council (Conselho Nacional do
Combate ao Sida or CNCS).%% The CNCS comprises officials from six
ministerial departements and individuals representing civil society.
The CNCS is chaired by the Prime Minister. The Ministry of Health is
responsible for conducting the National Programme of Control of
Sexually Transmitted Disease (STD) and AIDS (Programa Nacional de
Controle de Doencas de Transmissdo Sexual e do Sindroma de
Imunodeciéncia Adquirida or PNC/DTS/SIDA).

5.2 HIV and AIDS plan

The current HIV and AIDS plan in Mozambique is the 2005-2009
National Strategic Plan to Fight HIV/AIDS (Part | Strategic Component
- Situation Analysis, Maputo, November 2004).°' The National
Strategic Plan focuses on orientation and transforms the fight against
HIV and AIDS into a national emergency. The Plan, contrary to the
previous one, decentralises its operations and also emphasises the
involvement of the family in the prevention of HIV infections.’? The
main areas of intervention and general goals established by the
National Strategic Plan are:

» Prevention: reducing the number of new infections from the level of
500 per day in adults to 350 per day in five years and to 150 in ten
years;

» Advocacy: transforming the response to HIV and AIDS into a national
emergency;

« Stigmatisation and discrimination: reducing the stigma and
discrimination linked to HIV and AIDS;

» Treatment: prolonging and enhancing the quality of life of PLHA;

» Mitigation: Reducing the consequences of HIV at the individual level
(families, communities, companies) and at the global level;

» Investigation: Increasing the level of scientific knowledge about HIV,
its consequences and the best practices in its fight; and

» Coordination: reinforcing the capacity to plan and co-ordinate the
national response and decentralise the decision-making mechanisms
and resource management.

50 Created by Council of Ministers 10/2000 of 23 May.
n 1 above.
52 As above.
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5.3 Legislation

There is legislation which specifically deals with HIV and AIDS. These
are Law 5/2002 of 5 February 2002 and the Ministerial Diploma 183-
A/2001 of 18 December (Ministerial Diploma 183-A/2001). Law 5/2002
establishes general principles intended to prevent discrimination in
the workplace against persons who are, or suspected to be HIV
positive. It prohibits HIV testing without the consent of the person
concerned and the dismissal of workers on grounds of HIV status. It
protects, inter alia, the right to confidentiality, the right of equal
opportunity in employment, education, and promotion, and the right
to compensation, and appropriate medical treatment and medication
in the case of persons infected during the course of their work. Under
Law 5/2002, employers have the duty to provide professional
redeployment in the case of infected workers and to provide
information and counselling to prevent HIV infection.>3

To monitor the implementation of Law 5/2002, the government,
through the Ministry of Labour, established a tri-party commission,
which comprises representatives from the Ministry of Labour, unions
and employers’ representatives. >

The Ministerial Diploma 183-A/2001 approves organisational
norms of the National Health Services for the assistance of people
living with HIV and guiding principles regulating the way medical
assistance is to be processed, including technical guidelines.
Confidentiality and privacy of people living with HIV are guaranteed
at the workplace and by medical personnel according to Ministerial
Diploma 183-A/2001. The law regulates the way medical employees
have to provide medical assistance to people living with HIV and
regulates the overall organisation of public health institutions
involved with HIV and AIDS.>>

The Mozambique Network of AIDS Service Organizations (MONASO)
reported that it has drafted a bill on the protection of people living
with HIV and the criminalisation of wilful transmission. This Bill was
submitted to the Parliament on 1 December 2005. Parliament has not
discussed the Bill and it is not scheduled for the first semester session
of the Parliament.>®

53 See WHO International Digest of Health Legislation http://www3.who.int/idhl-

rils/frame.cfm?language=english (accessed 10 January 2007).

54 NSP (n 1 above) 106.

Ministerial Diploma 183-A/2001 (n 33 above) approves norms of organisation of
the National Health Services for the assistance of PLHA and guideline principles
regulating the way medical assistance shall be processed to PLHA including its
technical guidelines.

B?tr;1 MOﬁASO and the parliament, for different reasons, could not provide a copy
of the Bill.

56
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Examples of legislation that indirectly deal with HIV and AIDS
include the Labour Law and the Social Security Law.?’ The Labour Law
protects employees in general and outlines the obligation of the
employer to provide medical assistance to employees who get sick at
the workplace. The Social Security Law provides for the medical
assistance and paid sick-leave of employees who are ill, who are
registered and contribute to the social security system.

Other legislation and regulations dealing with HIV and AIDS
include:

o Decree 14/87 of 20 of May, General Statute of Public Servants

(Estatuto Geral dos Funciondrios do Estado or EGFE);

Law 4/98 of 14 January, National Medical Drug Book;

Decree 22/99 of 4 May;

Decree 42/2000 of 31 October, amending Article 141 of EGFE;

Resolution 27/2000 of 31 October, ratifying the SADC Protocol on

Health;

» Ministerial Order 8/2000 of 9 August;

» Ministerial Dispatch of 22 December 2000; and

e Politica do Governo Sobre a OrganizacGo do Sistema Nacional
para o Atendimento a Pessoas Vivendo com HIV/SIDA e
Tratamento Anti-retroviral of December 2001.

5.4 HIV and AIDS policy

The following HIV and AIDS policy documents are in place:

» National Strategic Plan (PEN) to fight HIV and AIDS 2005-2009;

« Guideline Principles for the Treatment of Sick People Infected
with HIV/AIDS and the respective Technical Guides approved by
Ministerial Diploma 183/A-2001;°8

» Ministry of Health, Decision that authorises the circulation in the
Country of Anti-Retroviral in the therapeutic schemes approved
by Ministerial Diploma 183/A-2001;°°

e Ministry of Health: Guidelines for the Prevention of HIV/AIDS
Vertical Transmission, December 2002;

« National Action Plan for Orphans and Vulnerable Children (OVC)
2005; and

o National M&E Framework (revised during 2005).

There is also a draft National Gender Policy and Implementation
Strategy.

57 Labour Law 8/98 of 20 July; Law 5/89 of September and Decree 46/89 of 28
December regulate the social security system.

8 Official Gazette 50/2001 of 18 December 2001, | Series.

59 Official Gazette 16/2001 of 17 April 2002, | Series.
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There are no policies or practices aimed at withholding or denying
access to HIV-related treatment to people living with HIV.

5.5 Court decisions

The Civil Courts, courts of commons jurisdiction, handle labour cases.
These are mainly cases related to unfair dismissal based on the
employee’s HIV status. Few HIV-related cases are brought to courts
under Law 5/2002. According to the Network of Organisations of
People Living with HIV/AIDS (ENSIDA),6° people living with HIV are
hesitant to take their cases to court because the employee receives
no compensation. The law provides that if the defendant is found
guilty of breaching confidentiality, discriminating against employees
or prospective employees, or forcing employees or prospective
employees to undergo testing, it will be fined. Sixty per cent of the
fine is given to the state and the remaining 40 per cent is given to
government institutions, namely the CNCS, which is mandated to raise
awareness and fight HIV.®!

6. Access to health care

6.1 Government regulation of access to health care

In Mozambique, the Constitution establishes the right to medical and
health care, within the terms of the law.®? Medical and health care
for citizens are organised through a national health system, which
benefits all Mozambican people.63 In March 2004, the government
enacted Guidelines for the Organisation and Management of Day
Hospitals.®4 The Guidelines provide for a single and permanent
identification number for a patient.®

HIV treatment is part of the public heath program. All medication
and medical care related to HIV are free and the heath care system is
in the process of being expanded on account of HIV. In terms of
regulation, the Constitution provides for the right to health through
the National Health Services. Some initiatives established by
government to tackle the HIV epidemic include:

Interview with Jalio Ramos Mujojo, National Executive Secretary, RENSIDA (02
March 2006).

Law 5/2002 (n 32 above) art 17.

62 29 above, art 89.

As above, art 116.

Ministry of Health Day Hospitals and Ambulatory Care for PLHA: Guidelines for
Organisation and Management (Draft) (2004) quoted in NSP (n 1 above), 83.

65 As above, 83.
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« the establishment in 2003 of a Community Health Unit to deal
with PMTCT of HIV. This activity is directly related to the
establishment of the Reintegrated Health Network; 66

« the introduction of Offices for Voluntary Testing and Counselling
(GATVs). These units had their inception in 2001 and were
established in health clinics, in schools and near to public spaces.
In 2003, 84 GATVs were established countrywide and m 2004 the
government planned to increase that number to 130;%7 and

» the establishment of Day Hospitals (Hospital Dia). These are HIV
and AIDS clinics that provide specialised diagnostic, treatment
and social services for people living with the virus. The Day
Hospital links with other structures, including VCT centres,
PMTCT programs, inpatient services, and blood banks, as sites of
HIV testing and entry into the network. These clinics provide
ambulatory and domiciliary work. %8

6.2 Ethical guidelines

Ethical guidelines exist within the medical profession to regulate the
behaviour of doctors and health care workers towards those patients
who test positive for HIV or are affected by HIV. Ministerial Diploma
183/A-2001 approved the norms of the organisation of the National
Health System for the Treatment of People Living with HIV/AIDS and
the Guiding Principles for the Treatment of Sick People Infected with
HIV/AIDS and the respective Technical Guides.%°

6.3 Medicines

There are policies in place to ensure access to essential medicines for
people living with HIV, including treatment for opportunistic
infections.”? There is a program to scale-up HIV treatment
nationwide. The limited number of trained medlcal professionals has
impeded a rapid scale-up of HIV services.”! Of the total estimated
199 000 people in need of ART only nine per cent of them are recewmg
such treatment.’”2 There are geographic and age mequmes 3 A total

66 As above, 66-67.

67 As above, 73.

68 NSP (n 1 above) 78.

9 Official Gazette 50/2001 of 18 December 2001, | Series.

M Zung-Dirway et al An audit of HIV/AIDS policies in Botswana, Lesotho,
Mozambique, South Africa, Swaziland and Zimbabwe research paper (2004) 45-
46

71 IDASA ‘An examination of the institutional arrangements established in
Mozambique to address challenges of HIV/AIDS’ (2003) 5; also see WHO ‘Summary
Country Profile HIV/AIDS Scale-up: Mozambique 2005’ (2005) available at https://
www.who.int/3by5/support/june2005_moz.pdf (accessed 17 January 2007).

72 See WHO (as above).

73 Government of Mozambique ‘United National General Assembly Special Session on
AIDS Progress Report on Declaration of Commitment of HIV/AIDS’ (2005) 35.
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of 60 per cent of people on ART are in Maputo (the capital city), and
paediatric treatment is still very low at three per cent.

Because of opportunistic infections associated with HIV, the
government has enacted Guidelines for Treatment of Opportunistic
Infections and Opportunistic Infections Prophylaxis.”* These
Guidelines extended this service to all the health service units as
described in the Health Sector’s Strategic Plan to Fight HIV/AIDS.”>

Accordmg to a WHO report, by April 2005, 10 657 people were
receiving ART.76 It is predicted that in 2007, the number will increase
to 112 000 patients, representing 47 per cent of the total number of
people eligible for this kind of treatment.”” The Mozambican Red
Cross recently announced that it will train hundreds of volunteers to
assist in managing ART for people in their care. It is hoped that this
will assist in managing treatment, particularly in rural areas.

There are no policies, practices or laws that limit access to
medicines. Nor are there any policies, practices or laws aimed at
withholding or denying access to HIV-related prevention or treatment
from people living with HIV, particularly on the basis of sexual and
social behaviour deemed to be ‘immoral’ or questionable by health
care practitioners.

The government is party to the Agreement on Trade Related
Aspects of Intellectual Property Rights (TRIPS). However, the full
agreement will only come into force in 2013 for Mozambique.78
Therefore, the government follows the international standards on
generic substitution, and parallel importing is subject to compulsory
licensing.

The main concern for the government is the treatment of
opportunistic infections. The National Health System ensures the free
treatment of TB, through the Strategy against TB and Leprosy (ELAT/
ELAL) programme, which covered 100 per cent of the hospital
facilities countrywide. For the treatment of other opportunistic
infections, the government only managed to create sound conditions
in eight day hospitals countrywide. In the remaining health units the

Guidelines for the Treatment of Opportunistic Infections on the Adult Infected by
HIV and Opportunistic Infections Prophylaxis.

75 NSP (n 1 above) 77.

Guidelines for the Treatment of Opportunistic Infections (n 74 above).

77 NSP (n 1 above) 107.

Information available at http://www.ipi.gov.mz/article.php3?id_article=88
(accessed 1 August 2006).
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treatment of opportunistic infections is provided through the
programme of essential medication.”?

ARVs are examined and authorised by the Ministry of Health
before they are made available to the publlc Providing generic ARVs
at accessible prices is the next priority.2

6.4 Condoms

In Mozambique, there are only two mechanisms of condom
distribution, namely, free distribution through the National Health
Service by the Ministry of Health, and subsidised distribution by
Population Services International (PSI). In 2002, the Ministry of Health
distributed 28 million condoms and in 2003 it dlStI’lbUted 6 million.8
PSI in 2003 distributed about 15 million condoms and in 2004 was
expecting to distribute 16 million.82 However, the usage of condoms
is still low. It is reported that in 2004, 29 per cent of women and 33
per cent of men used condoms at last high-risk sex.83

Apart from those available at health facilities and other public
facilities, condoms are easily accessible in pharmacies, markets,
hotels and boarding houses. Condoms are sold at an average price of
10 000 Mts (pack of three), the equivalent to USD 0.4 (the current
commercial rate is USD 1 to 25 000 Mts). The female condom is more
expensive and rarely available in pharmacies.

6.5 Case law

There are few judgments on HIV and AIDS and the right of access to
health care or any related human rights issue within the country’s
jurisprudence. Most judgments deal with unfair dismissal cases
related to employees’ HIV status.

7. Privacy

7.1 Notifiable disease

HIV is not a notifiable disease. Confidentiality is the cornerstone of
HIV treatment, though it is not absolute. For instance, the law may

79 NSP (n 1 above) 108.

80  Ministerial Diploma 183/A-2001 (n 33 above) approves the norms of the
Organisation of the National Health System for the Treatment of People Living
with HIV/AIDS and the Guideline Principles for the Treatment of Sick People
Infected with HIV/AIDS and the respective Technical Guides.

81 NSP (n 1 above) 62.

82 s above, 62.

8 UNDP (n 4 above) table 9 ‘Leading global health crisis and risk’.
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require that doctors notify colleagues who will be treating the same
HIV patient or notify the public health authorities of people with
specific infections like TB.34

There are two ways of reporting the HIV status of patients. One is
passive notification, through health clinics, and the other is active
notification, through sentinel posts in the case of pregnant women.
The results are passed on to the district authorities and from there to
the provinces and then to the CNCS. They are used for HIV
surveillance, planning and statistics.

7.2 Medical experimentation

There are no procedures in place to protect the rights of volunteers
in medical trials for testing the effects of new ARVs. There are no HIV
medical trials undertaken in Mozambique. However, article 40 of the
Constitution guarantees to everyone the right to bodily and
psychological integrity, which includes the right not to be subjected
to medical or scientific experiments without informed consent.®

7.3 Duty to disclose

The existing policy regarding privacy is that HIV status is not to be
disclosed to other people. In case of medical procedures, the HIV-
positive condition is registered in the patient’s individual record and
is disclosed only in the treatment interests of the patient.

7.4 Testing

There are national policies on testing for Hiv.86 Testing is a voluntary
and informed act.®’ Individuals who intend to take the test should
receive pre-test and post-test counselling.

Medical doctors may only recommend testing. Regarding PMTCT,
at their first pre-natal consultation, women are briefed about the
existence of a counselling unit on MTCT of HIV and are advised to take
an HIV test. Those who voluntarily opt to undergo the test are taken
to a separate room for counselling and testing. Those who are HIV
positive are, in principle, given access to Nevirapine.88 Of the 800 000
women that gave birth in 2003, only 15 000 (about two per cent) were
counselled and tested. Of those, 19 per cent were HIV positive. Out

84 NSP (n 1 above) 84.

85 129 above, art 40.

86 Ministry of Health (Controlling Programme of STD/HIV/AIDS) Counselling and
Voluntary Testing - ATV: Counsellor and Supervisor’s Manual at ATV (2002).

87 Law 5/2002 (n 32 above).

88 NSP (n 1 above), 68.
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of those who were diagnosed HIV positive, only 28 per cent received
Nevirapine. Explanations for the low percentage of HIV-positive
women who received Nevirapine are that many of those women tested
did not give birth in that year and that others reached the hospital at
a late stage of labour.

8. Equality and non-discrimination

Apart from the Constitution, Wthh establishes the principles of
equality and of non- d1scr1mmat1on 9 Law 2/2005 protects employees
and prospective employees in the work place. The Constitution does
not specifically state that HIV status is a ground for non-
discrimination. However, one could argue that people living with HIV
may be protected under the right to equality and non-discrimination
on the ground of social status. This has, however, not yet been
ascertained through an authoritative interpretation of the
Constitution.

9. Labour rights

9.1 Legislation

Labour rights are protected in articles 84 and 85(2) of the
Constitution. Further, Law 8/98 protects employees a%amst
discriminative practices and unfair dismissal in the workplace

Law 5/2002 protects the rights of employees living with HIV from
discrimination at the workplace.?" It also outlaws compulsory testing
and protects the privacy of the employee living with HIV.

Labour courts are legally established but are not yet operational.
Labour matters are heard in judicial courts, which are courts of
common jurisdiction.

9.2 Testing

Pre- employment HIV-testing for job applications is outlawed by Law
5/2002.° Compames or employers may be prosecuted and fined if
they do not adhere to the law.

89 129 above, art 35.

9 | aw 8/98 (n 57 above).

91 Law 5/2002 (n 32 above).
92 Law 5/2002 (n 32 above).
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9.3 Medical schemes act

In Mozambique, there is no legislation regulating the functioning of
medical schemes. Companies and employers are free to complement
the existing scheme, the National Social Security (INSS), with private
medical schemes.

9.4 Duty to provide treatment

Employees have the right to medical assistance through their
employer.93 Under Law 5/2005, employers are obliged to provide
medical assistance for employees who become infected with HIV at
the workplace.

10. Women’s rights

10.1 Legal status and protection

The Mozambican Constitution establishes that women have the same
rights as men.%# Rape in marriage is qualified as a crime under the
Penal Code as the law does not specify if the rape takes place within
or outside of marriage.95 Although there are no special measures in
place to protect women specifically, the Family Law 10/2004 provides
protection for property rights of women in customary marriage.96

Other violent crimes punishable under the Penal Code are
attempted homicide (article 350), physical offence or attacks
(articles 359-361), or administration of dangerous or unhealthy
substances to someone else (article 364). The Penal Code disregards
the HIV status of the offender.

10.2 Domestic violence law

A law against domestic violence has been drafted but has not yet been
adopted. There is no official recognition in government policy or law
that domestic violence is linked to HIV transmission.

93 Law 8/98 (n 57 above).

94 1 29 above, art 36.

95 penal Code, art 393.

This issue is specifically dealt in a Bill draft by Forum Mulher, the Mozambican
confederation of NGOs advocating for the rights of women and the criminalisation
domestic violence.
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10.3 Customary rules and practices

Customary law is formally recognised under the Constitution.?” There
are customary rules and traditions in place that put women in an
unequal and vulnerable position in society and, therefore, increase
their risk of HIV infection. Polygamy, early marriages, the sexual
purification of widows, and tolerance of men’s infidelity are a few
examples. In certain rural areas in the South of Mozambique, wife
inheritance is also common.

Some measures are being taken to decrease the risk of HIV
infections while performing traditional ceremonies and rites.”®
Considering most Mozambicans do not visit public health care services
but attend traditional healers, and also considering that only 50 per
cent of the Mozambican populatlon has access to publlc health care
facilities,?® educating traditional leaders and healers is a very impor-
tant avenue for HIV prevention.

There are no records of case law concerning traditional practices
that expose people to HIV infections. The CNCS newsletter reports
that HIV in Mozambique is feminised and thus the fight against HIV
requires the empowerment of women through knowledge, education,
and economic independence. % Measures include prOJects or jobs to
provide women with opportunities to earn an income, and the
establishment of legal protection against violence. The strategy to
stop the feminisation of HIV includes the development of prevention
methods controlled by women such as female condoms and vaginal
microbicides. 101

Information on the transmission of HIV and safe sex practices is
delivered through specific programmes organised by the Ministry of
Women and Welfare and the Ministry of Health. These include Positive
Life (Vida Positiva) and Stepping Stones through the NGO Agency for
Co-operation and Research in Development (ACORD). Stepping Stones
isa trammg package in gender, HIV, communication and relationship
skills.'92 Whereas Positive Life aims to improve women’s education,
address gender-based violence and support the mostly female
caregivers of the sick and orphaned, Stepping Stones aims to facilitate
a behavioural change in both men and women through effective
communication. '3

97 n29 above, art 4.

98 NSP (n 1 above) 43.

9 B Chilundo and S Sahay ‘HIV/AIDS reporting systems in Mozambique: the
theoretical and empirical challenges of representations (2005) Wiley Periodicals
261.

100 Ministry of Health Boletim DAM Mensal de HIV/AIDS, Junho de 2005 (2005).

As above

More information available at http://www.steppingstonesfeedback.org/

index.htm#indexwhat (accessed 20 January 2007).

103 Ministry of Health (n 100 above)

102
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The United Nations reached an agreement with the government of
Mozambique to launch a USD 12.8 million project from 2005 to 2009
to fight the feminisation of HIV in Mozambique. The programme will
address the weaknesses of current strategies in respondm% to the
needs of women and girl children regarding HIV prevention.

10.4 Administration of anti-retrovirals to rape survivors

There are no general policy measures to provide post-exposure
prophylaxis (PEP) to rape survivors. There is a pilot program of
administering PEP to rape survivors at the Maputo Central Hospital.
The next g)hase is to expand it to the provinces, and afterwards to the
nation.’

ART in the public health sector started in 2001. Currently the
government’s ART response does not cover all the country but only six
provinces. Much of ART treatment is provided by NGOs such as Doctors
without Borders, the Community of Saint Egideo (Catholic Church),
and Health Alliance International (HAI).106

10.5 Sex workers

Prostitution is not a crime in Mozambique but, at the same time, it is
not a regulated profession. Although sex workers are not in the formal
system and do not have professional licenses, they are not outlawed.
However, sex workers may be prosecuted for vagrancy (Vadiagem) or
performance of immoral acts in public (Ultraje publico ao pudor).

NGOs and the government distribute condoms free of charge at
the usual sites and encourage sex workers to undergo HIV testing.
However, it is reported that only about five per cent of sex workers
are reached by these prevention programmes.m7

11. Children’s rights

11.1 Access to health care

Children living with HIV lack adequate access to health care facilities.
Though programs exist, shortages of human and other resources allow
only five per cent of children to benefit from treatment.'% Currently,

104

105 As above.

Interview with Dr Catarina Mboa Ferrao, HIV/AIDS expert at Maputo Central
Hospital.

106 NSP (n 1 above) 81.

107 UNAIDS (n 7 above) annex 1 “‘County Profiles: Mozambique’.

108 |nterview with Dr Catarina Mboa Ferrdo, HIV/AIDS specialist at the Maputo main
hospital, Hospital Central de Maputo, interviewed on 12 March 2006.
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an estimated 140 000 children are living with HIV in Mozambique.
However, the government planned to provide treatment to only 18
200 children by 2007."

In order to reduce MTCT of HIV, the Ministry of Health introduced
guidelines for PMTCT in 2002. Since then, mainly NGOs have worked
on implementing PMTCT Programmes. But only 7297 pregnant women
(five per cent of the population of pregnant women living with HIV)
received Nevirapine for the PMTCT. In 2003, only six (out of 10)
provinces had PMTCT projects. 814 935 pregnant women were
assisted with PMTCT and there were 23 health facilities providing this
type of service. "0

In general, only five per cent of the 200 000 people who needed
ART received treatment from the state. This figure includes
children.

11.2 Children orphaned by AIDS

It was reported that in 2005, 510 000 children had lost their parents
to AIDS-related illnesses.”z In order to provide care for children
orphaned by AIDS, the government has established measures to assist
OVC. These measures include the provision of free medical assistance
and education. Although theoretically these exist, due to the lengthy
paper work, many families and children are not benefiting from the
free medical assistance and education. There is no specific law
dealing with children’s rights but children’s rights are protected
under the Penal Code and the Civil Code. For instance, articles 343
and 348 of the Penal Code oblige the state to provide alternative care
to children who are deprived of a family environment.'
Furthermore, article 47 of the Constitution specifically deals with
children’s rights. ™ The Ministry of Women and Welfare has planned
a multi-sectoral approach to provide for services and care for OVC
from 2005 to 2010.

11.3 Education

The right to education for children is protected under the Law 6/92
on the National Education System (NES) which guarantees basic
education for all citizens."’® Children are protected against

109 UNAIDS (n 7 above) annex 1 ‘Country Profile: Mozambique.’

10 NSP (n 1 above) 67.

11 As above 82.

12 UNAIDS (n 7 above) annex 2 ‘HIV and AIDS estimates’.

"3 Government of Mozambique ‘Initial Report of States Parties: Mozambique, the
Committee on the Rights of the Child’ [CRC/C/41/Add.11] (2000) para 228.

n 29 above.

Government of Mozambique (n 113 above) para 76.

114
115
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discrimination within the education system, and there are policies on
HIV education in place.

There are no specific policies to ensure education for girl
children.

Teachers receive special training to sensitise them towards the
needs of HIV-positive children. Children have access to general sexual
education within the educational system, and the focus is on the
prevention of HIV and other STls.

12. Family law

In Mozambique, there is no inheritance legislation that specifically
addresses HIV or impacts on those living with HIV. The Family Law,
which recognises types of marriages other than civil marriages,
protects the rights of women to inherit properties of the deceased
spouse. Women who have been widowed or children who have been
orphaned are traditionally taken care of by the extended family. For
instance, in many rural areas of Mozambique, a widow is supposed to
marry the deceased husband’s brother, who will take care of her and
her children. When it comes to property, women who have been
widowed or children who have been orphaned by AIDS are sometimes
discriminated against by the extended family, for example, in the
case of property grabbing.'16

In Mozambique, there is no guardianship legislation that
specifically addresses HIV or impacts on those living with HIV. Child-
related laws are currently being reviewed.

The Ministry for Women and Social action is responsible for
implementing the Plan of Action for Orphaned and Vulnerable
Children which_aims to provide basic social services to children in
Mozambique.'"”

13. Criminal law

13.1 Criminal legislation

Law 5/2002 stipulates in article 15 that ‘employees infected with
HIV/AIDS have to refrain from harmful HIV-related behaviour which
may put other people at risk of infection’. 118 Although this clause is
not the criminalisation of wilful infection but rather the

16 Nsp (n 1 above) 93.

7 More information available at  http://www.unicef.org/mozambique/
hiv_aids_2971.html (accessed 22 January 2007).

18 |aw 5/2000 (n 32 above) art 15.
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criminalisation of harmful HIV-related behaviour, it is a closely
related law.

In the Mozambican Penal Code, there are no HIV-specific
prov1510ns and there are no laws cnmmallsmg the wilful transmission
of HIV.'

While there is no legislation criminalising the wilful transmission
of HIV, a Blll has been submitted to parliament for discussion and
approval 0 There are no public reports about people who were
assaulted or killed because of their HIV-positive status.

13.2 Men having sex with men

Sodomy or consensual sexual relations between men is a crime.
Article 71 of the Penal Code of Mozambique, inherited from the
Portuguese colonial era, prohibits the habitual practice of ‘acts
against the order of nature’.'?!

14.  Prisoners’ rights

According to a 1992 study, the HIV prevalence among the prison
population in Maputo was 0.6 per cent. Another 2002 study indicates
that at the Maputo Central Prison (Cadeia Central da Machava) and at
the Female Detention Centre in N’Dlavela, the HIV prevalence rate
was 31.1 per cent for women and 28.78 per cent for men.'22 It is
reported that men having sex with men and the use of injected drugs
are common in Mozambican prlsons 3 There is no report that HIV-
positive inmates are getting ART at prison health clinics.

The government reports that there are measures in place to stop
the spread of HIV in prisons, such as raising awareness and distributing

"9 There a draft proposal bill deposited at the parliament on 1 December 2005,

drafted by MONASO and RENSIDA related issues, to protect PLHA but also to
criminalize the wilful infection.

Interview with Terezinha Silva, of Forum Mulher (Women Fora), the Bill on wilful
transmission of HIV was drafted with no broad support by the CSO and the CNCS
was not involved in the drafting. It’s reported that the parliament returned the
draft to build consensus among the stakeholders before it goes to plenary for the
discussion.

D Ottosson (2006) Legal survey on the countries in the world having legal
prohibitions on sexual activities between consenting adults in private http://
www.ilga.org/statehomophobia/LGBcriminallaws-Daniel_Ottoson.pdf (accessed
on 5 September 2007).

122 NSP (n 1 above) 106.

123 As above.

120

121
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free condoms. Although the authorities distribute free condoms in
prisons, undertake advocacy workshops to raise the inmates’
consciousness about HIV, and train activists, authorities have
classified the situation in prisons as ‘alarming’.“‘{ Other reports show
that condoms, however, are not being distributed in prisons. Officials
at the Machava Central Prison, Mozambique’s largest prison, have
been reported to have refused to distribute condoms.’

The Ministry of Home Affairs, which manages most of the prisons
in Mozambique, enacted an Annual Plan of Activities for Prevention
and Fighting HIV/AIDS in the Ministry. This Plan includes prisons.
However, generally, there is no policy for HIV education and testing
in prisons and there is no report that health centres in prisons test
inmates for HIV. Prisoners are not separated according to their HIV
status or even according to the crime committed.

The prison regulations prohibit inmates from having sexual
intercourse in prisons, as homosexuality is illegal and punishable by
imprisonment. However, it is widely known that men engage in sexual
intercourse with other men in prison, coercively or voluntarily."

15. Immigration

There are no measures in place that make HIV relevant to
immigration, for travel into or out of the country, or to obtain
residence permits. Immigration legislation does not require non-
nationals to be tested for HIV before entering the country and does
not specifically limit cases for refusal of admission to non-nationals
testing positive for HIV.

16. Social assistance and other government benefits

HIV or AIDS is not considered a disability under Mozambican law.
People living with HIV fall under the general social security and
assistance provisions and only qualify for social security and
assistance if they are employed and contributed to the social security
system (seguranca social). Therefore, the social security system
applies only to people in the formal employment sector and there is
no non-contributory system for people who are unemployed. Law 5/
89 and Decree 46/89 regulate the social security system.127

124

125 As above.

‘Mozambique: recognizing the reality of HIV/AIDS in the prisons save lives’
IRINNews  http://www.irinnews.org/report.asp?ReportlD=55674&SelectRegion=
Southern_Africa&SelectCountry=MOZAMBIQUE (accessed 2 February 2007).

As above.

Law 5/89 of September & Decree 46/89 of 20 December cited in Government of
Mozambique (n 113 above) para 344.

126
127
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People living with HIV do not receive any government benefits
except for food packages. Due to the lack of government resources,
support and assistance is provided by civil society organisations.
There are special assistance projects by the Ministry of Women and
Welfare Co-ordination and World Food Programme to provide
nutritional support to victims of chronic diseases.

17. Insurance

Insurance companies do not have a policy of compulsory testing for
HIV. Compulsory testing is illegal in Mozambique. There are no HIV or
AIDS specific life insurance policies offered in Mozambique.

18. Oversight

There are specific government mechanisms to ensure the
implementation of legislation relating to HIV and AIDS. The main
parliamentary committee that deals with issues related to HIV and
AIDS is the Social Affairs, Gender and Environment Committee. 28 The
challenge with this committee is that its mandate is broad. In addition
to HIV and AIDS, it is also responsible for parliamentary oversight in
the following areas: education, culture, youth, sports, gender, the
protection of family, children and women’s issues, the environment,
cultural patrimony, employment, social security, re-allocation and
protection of demobilised soldiers, population, protection of people
with disabilities, and religious activities.'%?

Like other Southern African countries, effective parliamentary
oversight is hindered by capacity issues, representatives who sit on
multiple overla}pping committees and irregular and insufficient public
participation. 130

19. Stigma

Stigma attached to HIV is a significant concern in Mozambique.
Although Law 5/2002 specifically addresses stigma, it only protects
people employed in the formal sector. 13

128 M Caesar-Katsenga & M Myburg Parliament, politics and AIDS: A comparative

study of five African countries (2006) 14.

129 As above, 15.

130 As above, 17-21.

131 ‘Mozambique: AIDS activists develop successful strategies against stigma’ IRIN
News (31 October 2005), http://www.plusnews.org/AlDSreport.asp?ReportID=
5395&SelectRegion=Southern_Africa&SelectCountry=MOZAMBIQUE (accessed 19
January 2006).
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Issues of stigma are addressed through programmes, advocacy,
and awareness raising campaigns. The International Centre for
Research on Women (ICRW), for example, is assisting to incorporate
stigma reduction into a programme involving TB and HIV diagnosis,
treatment and care by providing anti-stigma training for health care
workers and community volunteers."

132 «Hv/AIDS Stigma: finding solutions to strengthen HIV programs’ (2006) 10.
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1. Background to country

1.1 First AIDS case

The first AIDS cases were documented in 1986." There is no
documented information on the way these persons were infected and
their identities remain confidential.

1.2 Demography

Namibia has an estimated total population of 2 100 000.Z The latest
HIV prevalence rate among_ people aged 15 to 49 in Namibia is
estimated at 19.6 per cent.3 Approximately 18 per cent of women
attending antenatal care were HIV positive.

Random studies suggest that vertical transm1551on of HIV (from
mother to child) is between 25 to 48 per cent. 4 Moreover, about three
in ten infected mothers transmit HIV to their newborn ch1ld This is
mainly due to the fact that a very high number of women deliver
without knowing their HIV status. Therefore, about 4 300 of the
estimated 70 000 babies born every year will be HIV positive.?

There are more women living with HIV than men It is estimated
that 52 per cent of adults living with HIV are women. ® The number of
reported deaths in the age group 15 to 49 accounted for more than 50
per cent of all deaths in hospitals.” Young people (10 to 24) are
estimated to account for up 60 per cent of all new HIV infections.

There is no data available on the prevalence rates of particularly
vulnerable groups such as sex workers, intravenous drug users or men
having sex with men.

AIDS-related illnesses have been the leading cause of death since
1996. In 1999, AIDS was a factor in 26 per cent of all reported deaths,

T Guthrie & A Hickey (eds) Funding the fight, budgeting for HIV/AIDS in
developing countries (2004) 183.

2 UNFPA State of the world population 2007: Unleashing the potential of urban
growth (2007) 90.

3 UNAIDS “2006 report on the global AIDS epidemic: A UNAIDS 10t anniversary
special edition’ (2006) 506.

4 Will AIDS be our children’s heritage?’ The Namibian 3 December 1998.

> Ministry of Women Affairs and Child Welfare ‘Namibia is losing its children to HIV/

AIDS’ (2003).

http://womenandaids.unaids.org/womenandaidsnovfin.doc (accessed 1 August

2006).

Ministry of Women Affairs and Child Welfare ‘National Policy on Orphans and

Other Vulnerable Children’ (2005) 1.

Ministry of Health and Social Services (MoHSS) ‘Epidemiological Report on HIV/

AIDS for 2000’ (2001).
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and in 46 per cent of deaths in the 15 to 49 year age group. In 2003,
2 804 AIDS-related deaths were reported in state health facilities.’

Namibia has been reported to be the country in the world with the
highest prevalence of tuberculosis (TB) In 2002, it was estimated
that 676 people out of 100 000 had TB."" Pneumoma is also of a high
prevalence in Namibia, especially for people living with HIV. It was
estimated that in 2001, pneumoma represented 11 per cent of all
deaths in public hosp1tals

The malaria mortality rate varied between 61/100 000 and 96/
100 000 during the past five years. A mean incidence of 255/1000
population for the whole country in the years between 1995 and 2001
was recorded.

The estimated number of children (less than 17 years old) who
have lost one or both parents to AIDS-related deaths was 85 000 in
2005."

2. International human rights treaties

2.1 Ratification status of international human rights treaties'?
Treaty Ratification/
(entered into force) accession

(deposit)

International Covenant on Civil and Political Rights (ICCPR) | 28/11/1994
(23/03/1976)

ICCPR Optional Protocol (23/03/1976) 28/11/1994

International Covenant on Economic, Social and Cultural | 28/11/1994
Rights (ICESCR) (03/01/1976)

Convention on the Elimination of All Forms of | 23/11/1992
Discrimination against Women (CEDAW) (03/09/1981)

CEDAW Optional Protocol (22/12/2000) 26/05/2000

9 MoHSS National Strategic Plan on HIV/AIDS: Third Medium-Term Plan (HIV/AIDS-
MTP IIl) 2004-2009 (2004) 4-5.

10 MoHSS National Strategic Plan on Tuberculosis: Medium-Term Plan | (TB-MTP 1)

2004-2009 (2004) 21.

As above.

2 WHO ‘The World Health Report 2001: Mental Health - New Understanding, New
Hope’ (2001), http://www.who.int (accessed 1 August 2006).

3 WHO “Roll back Malaria Country Report: Namibia’ (2005) http://
www.rbm.who.int/wmr2005/profiles/namibia.pdf (accessed 1 August 2006).

4 UNICEF ‘State of the world’s children 2007: Women and children, the double

dividend of gender equality’ (2007) 115.

For ratification status, see Office of the UN High Commissioner for Human Rights

(OHCHR) ‘Namibia Homepage’ http://www.ohchr.org/english/countries/na/

index.htm (accessed 21 January 2007).
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Convention on the Rights of the Child (CRC) (02/09/1990) | 30/09/1990

2.2 State reports

Namibia submitted a report to the Committee on the Rights of the
Child in 1992. The report recognised the challenge of HIV and set out
a number of measures that the government had taken to address the
epidemic. 10

Namibia’s 2003 report on the implementation of the International
Covenant on Civil and Political Rights (ICCPR) takes note of the
‘unprecedented threat’ of HIV and AIDS, but does not set out wh1ch
measures the government as taken to counter the pandemlc In its
concluding observations the Human Rights Committee made the
following recommendation: '8

The State party should pursue its efforts to protect its population from
HIV/AIDS. It should adopt comprehensive measures encouraging and
facilitating greater number of persons suffering from the disease to
obtain adequate anti-retroviral treatment.

Namibia submitted a combined second and third periodic report to
the Comm1ttee on the Elimination of Discrimination against Women in
2005."% HIV/AIDS is included as a sub- heading under the discussion on
health care. The report notes that AIDS is the leading cause of death
in Namibia. The report provides statistics regarding the HIV infection
rate among pregnant women and provides information on a
programme instituted in 2001 to prevent mother-to-child transmission
of HIV. The report further takes note of the National Policy on HIV/
AIDS for the Education Sector.

In its concluding comments on the combined report submitted by
Namibia, the CEDAW Committee recommended that

» concrete measures to enhance women’s access to health care, in
particular to sexual and reproductive health services, in accordance
with article 12 of the Convention and the Committee’s general
recommendation 24 on women and health; and

» sex education be widely promoted and targeted at adolescent girls
and boys, with special attention paid to the prevention of early

Government of Namibia ‘Committee on the Rights of the Child, Initial report:
Namibia’ (CRC/C/3/Add.12) (1992) http://www.bayefsky.com/reports/
namibia_crc_c_3_add.12_1992.php (accessed 21 January 2007).

Government of Namibia ‘Human Rights Committee, Initial report: Namibia’
(CCPR/C/NAM/2003/1) (2003) http://www.bayefsky.com/reports/namibia_ccpr_
c_nam_2003_1.pdf (accessed 21 January 2007).

Human Rights Committee ‘Concluding observations of the Human Rights
Committee: Namibia’ (CCPR/CO/81/NAM) (2004).

Government of Namibia ‘Committee on the Elimination of Discrimination against
Women: Combined second and third periodic report of states parties: Namibia’
(CEDAW/C/NAM/2-3) (2005) http://www.bayefsky.com/reports/namibia_cedaw_
c_nam_2_3_2005.pdf (accessed 21 January 2007).
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pregnancy and the control of sexually transmitted diseases and HIV/
AIDS. The Committee also calls upon the State party to ensure that its
National Strategic Plan (MTP lll) 2004-2009 is effectively implemented
and its results monitored and that the socio-economic factors that
contribute to HIV infection among women are properly addressed.2’

3. AU and SADC treaties

3.1 Ratification status of AU and SADC treaties?'
Treaty Ratification/
(entered into force) accession

(deposit)

African Charter on Human and Peoples’ Rights (ACHPR) 30/07/1992
(21/10/1986)
African Charter on the Rights and Welfare of the Child 23/07/2004
(29/11/1999)

Protocol to the ACHPR on the Rights of Women in Africa 11/08/2004

(25/11/2005)

Treaty of the Southern African Development Community | 14/12/1992

(SADC) (30/09/1993)

SADC Protocol on Health (14/08/2004) 10/07/2000

3.2

State reports

Namibia submitted its initial report to the African Commission in
November 1997. The report was considered by the Commission in April
1998.

3.3

Status of international and human rights treaties in
domestic law

Article 144 of the Constitution?? states that, unless otherwise
provided by the Constitution or an act of Parliament, the general rules
of public international law and international agreements binding upon
Namibia under the Constitution shall form part of the law of Namibia.

20

21

22

Committee on the Elimination of Discrimination against Women (CEDAW)
‘Concluding comments of the Committee on the Elimination of Discrimination
against Women: Namibia’ (2007)  http://www.unhchr.ch/tbs/doc.nsf/
898586b1dc7b4043c1256a4500441331/95ff8e7ce82c5662c12572a400337548/
SFILE/N0724338.pdf (accessed 8 September 2007).

Ratification status available at http://www.africa-union.org and at http://
www.sadc.int (accessed 21 January 2007).

Constitution of the Republic of Namibia (1990).
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The inter-Ministerial Committee on Human Rights, which falls
under the Ministry of Justice, plays a role in: assisting in the
compilation of country reports as required by various human rights
treaties to which Namibia is a state party; participating in training
programmes aimed at training officials in the compilation of the
periodic reports; and procuring copies of the various treaties and
documents relevant for the compilation of such reports.

There is no government department with primary responsibility
for the ratification of treaties, although the Ministry of Foreign Affairs
usually plays a role in the deliberations leading to treaty ratification.

3.4 International Guidelines

The government is aware of the International Guidelines on HIV/AIDS
and Human Rights. In 2001, the Ministry of Defence organised a
conference on HIV/AIDS and human rights where representatives of
UNAIDS from Switzerland explained the implementation of the
International Guidelines. The Guidelines were subsequently used to
draft the Ministry of Defence HIV/AIDS Policy and the National
Assembly used the Policy to formulate the National Defence Bill.23

4, National legal system of country

4.1 Form of government

Article 1(1) of the Constitution states that the Republic of Namibia is
established as a sovereign, secular, democratic and unitary state
founded upon the principles of democracy, the rule of law and justice
for all.

4.2 Legal system

In terms of chapter 9 of the Constitution, judicial power shall be
vested in the Courts of Namibia, which consist of a Supreme Court, a
High Court and Lower Courts. Furthermore, the courts shall be
independent and subject only to the Constitution and the law.

The Supreme Court consists of a Chief Justice and other judges;
the High Court consists of a Judge-president and other judges. All
judges of the Supreme Court and the High Court are appointed by the
President on the recommendation of the Judicial Service Commission.

23 Centre for the Study of AIDS (CSA) & Centre for Human Rights (CHR), University of
Pretoria (UP) ‘HIV/AIDS and human rights in Namibia’ (2004) 21.
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Lower courts are established by act of Parliament and shall have the
jurisdiction and adopt the procedures prescribed by such act.

The Office of the Ombudsman is charged with the duty to
investigate complaints concerning alleged or apparent instances of
violations of fundamental rights and freedoms. The Office of the
Ombudsman also serves as a supervisory body against corruption and
injustice in Namibia. The Ombudsperson is appointed by Proclamation
by the President on recommendation of the Judicial Service
Commission.

The legal system is a mixture of Common Law and Roman Dutch
law.

4.3 Constitution and Bill of Rights

The Constitution was adopted in 1990 following independence from
South Africa and is the supreme law of the country. Namibia is a multi-
party democracy with a constitution and a bill of rights. The
fundamental rights and freedoms enshrined in chapter 3 are to be
respected and upheld by the executive, legislature and judiciary and
all organs of the Government and its agency, and are enforceable by
the courts as prescribed by the Constitution.2

The Bill of Rights guarantees a wide range of human rights,
including civil and political rights (for example, right to life, right to
liberty, right to human dignity, freedom from slavery and forced
labour, equality and freedom from discrimination, freedom from
arbitrary arrest or detention, right to a fair trial and right to privacy)
as well as economic, social and cultural rights (for example, right to
culture, right to language, tradition or religion, and right to
education).

Article 25(2) on Enforcement of Fundamental Rights and Freedoms
states that aggrieved persons who claim that a fundamental right or
freedom guaranteed by the Constitution has been infringed or
threatened are entitled to approach a competent court to enforce or
protect such a right or freedom, and may approach the Ombudsman
to provide them with such legal assistance or advice as they require,
The Ombudsman has the discretion to provide such legal or other
assistance as he or she may consider expedient.

The national response to the HIV epidemic has largely been
shaped by the provisions of chapter 3, which ensure the protection of
the fundamental rights and freedoms of all persons in Namibia,
including people living with HIV. In the context of HIV, articles 8, 10
and 13 are of particular relevance. Article 8(1) provides that ‘the

% n22 above, art 5.
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dignity of all persons shall be inviolable’. Article 10 ensures equality
and freedom from discrimination and provides:

(1) All persons shall be equal before the law.

(2) No persons may be discriminated against on the grounds of sex, race,
colour, ethnic origin, religion, creed or social or economic status.

Although article 10 does not make specific reference to discrimination
on the basis of HIV, the Supreme Court has held that in giving effect
to the protection of fundamental rights and freedoms enshrined by
chapter 3, a ‘right-giving’ and ‘purposive’ approach is to be followed
and that the provisions of the Constitution are to be

broadly, liberally and purposively interpreted so as to avoid the
‘austerity of tabulated legalism’ and so as to enable it to continue to
play a creative and dynamic role in the expression and the achievement
of the ideals and aspirations of the values bonding its people and in
disciplining its Government.2

Thus, it is likely that the courts would have little trouble in finding
discrimination on the basis of HIV status alone to be unconstitutional.

Article 13 protects the fundamental right to privacy, which
includes, at the very least, the right to be free from intrusion by the
state and others in one’s personal life. This constitutional right to
privacy strengthens the pre-existing common law right to privacy and
in addition to constituting an infringement of a constitutional right,
unjustified invasions of privacy remain actionable in common law. In
the context of HIV, testing for HIV without informed consent and the
unauthorised disclosure of a person’s HIV status to another both
constitute examples of invasions of the right to privacy.

Namibian policies and laws relating to HIV prevention and testing
have recognised that people living with HIV have constitutional rights
to dignity, equality, privacy and freedom from discrimination that
must be upheld and also that the promotion and protection of human
rights constitute an essential component in preventing the
transmission of HIV and reducing the impact of the virus. They
recognise that the protection and promotion of human rights are
necessary both to the protection of the inherent dignity of those
infected with HIV and to the achievement of public health goals of
reducing vulnerability to HIV infection, lessening the adverse impact
of HIV on those living with HIV and empowering individuals and
communities to respond to the epidemic.

25 Government of the Republic of Namibia and Another v Cultura 2000 and Another

1994 1 SA 407 (NmSC) 418 F-J.
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4.4 National human rights institutions

The Office of the Ombudsman is established under article 89 of the
Constitution. It is an independent body, subject only to the
Constitution and the law. The Ombudsman is appointed by
proclamation by the President on the recommendation of the Judicial
Service Commission. The mandate of the Office of the Ombudsman
in accordance with the Constitution and the Ombudsman Act,2 is to
receive and investigate complaints relating to violations of human
rights among other things. The Office will deal with any complaint
relating to HIV under its human rights mandate. However, there have
been no complaints under the human rights mandate relating to HIV
and no mention of HIV was made in the 2004 annual report or in any
documentation of the Office.

The Office of the Ombudsman is in the process of establishing a
Human Rights Advisory Committee. To ensure pluralism of
membership where civil society will have broad representation, NGO
representatives and community-based organisations working with
vulnerable communities, organisations of women, people with
disabilities, prisoners and children will be invited to become
members. It is envisaged that this committee will provide an essential
form of outreach and another route for complaints to reach the Office
of the Ombudsman.

5. Government regulation of HIV and AIDS: overall
picture

5.1 Responsible department

The National AIDS Committee (NAC) is the highest national authority
on AIDS in Namibia and is respons1ble for pohcy decision making on
matters related to HIV and AIDS.Z’ The NAC is made up of 12 Cabinet
Ministers, all 13 Regional Governors and the Permanent Secretary of
the Ministry of Health and Social Services (MoHSS). The MoHSS is the
lead ministry in the response to the epidemic and the Minister chairs
the NAC. Other officials from that ministry hold key positions in the
coordination mechanism. The Ministries of Education, Information
and Broadcasting, and Defense also play important roles in the
response.

26 Copstitution (n 22 above) and the Ombudsman Act 7 of 1990.

27 MoHSS HIV/AIDS-MTP Il (n 9 above) 12.

28 http://www.unaids.org/en/Regions_Countries/Countries/namibia.asp (accessed
1 August 2006).
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The National Multisectoral AIDS Coordination Committee
(NAMACOC) coordinates the national multi-sectoral response. The
National AIDS Executive Committee (NAEC) implements decisions of
the NAC and NAMACOC. The Namibia Coordination Committee on HIV/
AIDS, Tuberculosis and Malaria (NACCATUM) is the local Country
Coordination Mechanism for Global Fund Programmes.

The Namibia Network of AIDS Service Organisations (NANASO) was
established to provide a network service to NGOs working in the HIV
arena and maximise their capacity to address the issues. The
Directorate for Special Programmes (TB, Malaria and HIV/AIDS) is
responsible for providing guidance in developing sector wide HIV
activity plans.30

In July 2004, the government also established the Namibia
Business Coalition on HIV/AIDS with the goal of enhancing
collaboration with the private sector.>'

The Parliamentary Standing Committee on Human Resources,
Social and Community Development is the parliamentary portfolio
committee that conducts oversight of government’s HIV activities.
The Standing Rules from the Namibian Parliament specifically provide
that this committee has the duty to facilitate the implementation of
recommendations reached at international fora on HIV prevention and
care programmes, poverty reduction strategies and social
development programmes such as gender equality, children’s rights
and family values.32

5.2 HIV and AIDS plan

The National Strategic Plan on HIV/AIDS: Mid-Term Plan Il (HIV/AIDS-
MTP Ill) provides the framework for collaboration and guides the
implementation processes for a multi-sectoral HIV/AIDS response in
Namibia. The HIV/AIDS-MTP Il covers the period 2004 - 2009. The
main focus of the Namibian government’s HIV/AIDS intervention is
‘the reduction in the incidence of HIV infection to below epidemic
threshold’. This vision is to be achieved through five components:

« an enabling environment: People infected and affected by HIV/AIDS
enjoy equal rights in a culture of acceptance, openness and
acceptance;

29 MoHSS HIV/AIDS-MTPIII (n 9 above).

30 MoHSS ‘Follow-up to the Declaration of Commitment on HIV/AIDS (UNGASS):
Namibia Country Report’ (2005) 8.

A http://www.who.int/3by5/support/june2005_nam.pdf (accessed 1 August 2006).

32 standing Rules and Orders of the Parliament of the Republic of Namibia sec

51(1)(f).

3 no above, 31.
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» prevention: reduced new infections of HIV/AIDS and other sexually
transmitted infections (STls);

« access to treatment, care and support services: access to cost
effective and high quality treatment, care and support services for all
people living with, or affected by HIV/AIDS;

« impact mitigation services: strengthened and expanded capacity for
local responses to mitigate the socio-economic impacts of HIV/AIDS;
and

« integrated and co-ordinated program management at all levels:
effective management structures and systems, optimal capacity and
skills, and high quality program implementation at national, sectoral,
regional and local levels.

5.3 Legislation

Several pieces of legislation directly or indirectly address issues
relating to HIV and AIDS, such as:

Chapter 3 of the Namibian Constitution ensures the protection of
the fundamental rights and freedoms of all persons in Namibia.
Articles 8, 10 and 13 of the Constitution are particularly relevant
to people living with HIV. Article 8(1) provides that ‘the dignity of
all persons shall be inviolable.’ Article 10 ensures equality and
freedom from discrimination. Article 13 protects the fundamental
right to privacy, which includes the right to be free from intrusion
by the state and others in one’s personal life.

Article 351)(a)(ii)(dd) and article 3(b)(iii) of the Combating of
Rape Act** provide for harsher punishment for convicted sexual
offenders with serious sexual transmitted diseases. It further
states it is an offence to coerce someone to have sexual
intercourse with a third person. Article 2(3) makes marital rape
an offence.

The Combating of Domestic Violence Act3 lists offences that
would constitute domestic violence in its first schedule. These
offences include, but are not limited to, rape and contravention
of section 14 of the Combating of Immoral Practices Amendment
Act.3® The Act prohibits sexual abuse in domestic relationships
which covers unwanted sexual conduct and therefore situations of
marital rape, as well as child abuse, incest and foster care
arrangements.3’

Combating of Rape Act 8 of 2000.

Combating of Domestic Violence Act 4 of 2003.

Combating of Immoral Practices Amendment Act 7 of 2000.
Combating of Domestic Violence Act 4 of 2003 secs 2(1)(b) & 3(1).
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Article 7(1) of the Defence Act,38 on qualifications of members of
the Defence Force, states that no person may be appointed in the
Defence Force, unless such person:

(c) has, notwithstanding anything to the contrary in any other law
contained, undergone the prescribed medical examination and it has on
account of such examination been established that such person does not
have any physical or mental defect or does not suffer from any disease
or ailment which

(i) will impair such person’s ability to undergo any form of training
required to be undertaken, or to perform such person’s duties, as a
member of that Force;

(ii) is likely to deteriorate to the extent that it will impair such person’s
ability to undergo any form of training required to be undertaken, or to
perform such person’s duties, as a member of that Force;

(iii) is likely to be aggravated by the undergoing by such person of any
form of training required to be undertaken, or by the performance of
such person’s duties, as a member of that Force.

Although the above sections do not specifically mention HIV or AIDS,
they have been used to refuse entry in the Defence Force to HIV-
positive candidates.3?

Article 2(f) of the Labour Act?? states that a person must not
discriminate in any employment practice, directly or indirectly,
against any individual based on HIV or AIDS status.

Article 19(2) of the Children’s Act*' prohibits any person or
guardian or any person having the custody of a child from causing
or conducing to the seduction, abduction or prostitution of a child
or the commission by that Ch]ld of immoral acts.

The Married Persons Equality Act*? abolishes any marital power a
husband would have once had over his wife and her property
and provides for equal powers of spouses married in community of
property. 44

The Namibian HIV/AIDS Charter of Rights, launched in 2001, ‘sets

out those basic rights which all people enjoy or should enjoy and
which should not be denied to persons affected by HIV or AIDS, as well
as certain duties’.*’ It covers the following areas:

» equal protection of the law and equal access to public and private
facilities and benefits;

« liberty, autonomy, security of the person and freedom of movement’;

Defence Act 1 of 2002.

See Haindongo Nghidipohamba Nanditumbe v Minister of Defence 1998 LC 24/98.
Labour Act 15 of 2004.

Children’s Act 33 of 1960.

Married Persons Equality Act 1 of 1996.

As above, sec 2(1)(b).

As above, sec 5.

HIV/AIDS Charter of Rights (2000), Preamble.
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» ‘privacy and confidentiality;

» counselling and testing;

» partner notification and reporting;
» gender;

e children, adolescents and HIV/AIDS;

« supportive and enabling environment for vulnerable groups infected
and affected by HIV/AIDS;

« children orphaned by AIDS;

e prisoners;

» adequate standard of living;

 access to education;

» access to appropriate information and sex education;
» access to health care and appropriate treatment;
« research and clinical trials;

« employment;

« insurance and medical aid;

« media; and

 cultural and traditional practices.

5.4 HIV and AIDS policy

The National HIV/AIDS Policy*® was adopted in July 2007. It was
developed since 2005 to serve as an overall reference framework for all
other HIV and AIDS-related policies and to guide of all sectors in society
in their response to the epidemic. It aims to guide current and future
health and multi-sectoral responses to HIV and AIDS, to encourage all
institutions to fulfil their obligations for responding to the epidemic
and it will serve as a guiding frame for a coherent and sustained
approach enhancing political commitment and participation of civil
leadership at all levels.

A multi-sectoral HIV/AIDS Policy Steering Committee was
established to guide the process of developing the policy. The
methodology began with a literature review of existing policies, laws
and strategic plans related to HIV and AIDS in Namibia, all
international conventions signed by Namibia related to HIV and
national HIV and AIDS policies of other SADC countries. A draft outline
for the policy was developed and was discussed by key stakeholders
from the public, private, NGO and faith-based sectors at a national

4 The National HIV/AIDS Policy was compiled by the AIDS Law Unit of the Legal
Assistance Centre in 2005. The document has been submitted to the Cabinet for
recommendations and approval, and was approved by the President in late July
2007.
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consultative meeting. This meeting built consensus on the overall
policy document, agreed on a list of policy issues to be included and
identified additional challenging issues.

The first comprehensive draft was then compiled, circulated
widely and debated at six sector-specific consultative meetings and
at one-day regional meetings held in all 13 regions of the country.

Further drafts incorporating national, regional and technical
inputs were scrutinised by the National AIDS Executive Committee,
the Ministry of Health Steering Committee and Permanent Secretaries
before the final draft was submitted to the National Multisectoral
AIDS Coordination Committee (NAMACOC) and the NAC, in early 2006
for endorsement. The Draft Policy was thereafter presented to
Cabinet and Parliament.

The ministries of Basic Education, Sport and Culture, and Higher
Education, Training and Employment Creation have also prepared a
Draft National Policy on HIV/AIDS for the Education Sector.

In 2000, a Charter of Rights on HIV/AIDS was launched which
outlines guidelines on confidentiality and privacy for people living
with HIV.

Policies geared towards specific health interventions have also
been developed. These include: Prevention of Mother-to-Child-
Transmission, Post-Exposure Prophylaxis, Highly Active Anti-retroviral
Therapy (HAART), Home-Based Care, Nutrition, Recruitment of
Community Counsellors, Guidelines for Voluntary Counselling and
Testing, Rapid HIV Testing, and others on reporting, notification,
confidentiality, surveillance and infant feeding, and ethical
guidelines on clinical trials on human beings.*’

Although not making specific reference to HIV or AIDS, the
National Policy for Reproductive Rights 2001 recommends that people
should not be denied services based on prejudiced or biased
tendencies.*®

5.5 Court decisions

There is one reported case dealing with HIV and the work‘Place,
Haindongo Nghidipohamba Nanditume v Minister of Defence. ? This
case was heard by the Labour Court.

This case was brought by the AIDS Law Unit of the LAC on behalf
of Haindongo Nanditume, an ex-People’s Liberation Army of Namibia
(PLAN) combatant who was refused entry into the Namibian Defence

47 MoHSS HIV/AIDS-MTPIII (n 9 above) 9.
48 MoHSS National Policy for Reproductive Health (2001) principle 3.2.e ch 3.
Nanditume (n 39 above).
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Force (NDF) solely on the basis of his HIV status. Mr Nanditume sought
an order:

« directing that the respondent (the NDF) discontinue discriminating
against the applicant on the grounds of his being HIV positive in
respect of his application for enlistment in the NDF; and

 directing the NDF to process his application for enlistment in the NDF,
without having regard to the applicant's HIV status;

It was argued before the Labour Court that, in excluding Mr
Nanditume from the NDF solely because of his HIV status, the NDF was
acting contrary to the provisions of section 106 of the Labour Act by
discriminating against Mr Nanditume in an unfair manner.

In its judgment, the Court found that an employer such as the NDF
is not permitted to exclude people from employment on the basis of
their HIV status, as being HIV positive does not necessarily mean that
one is not fit for employment. The Court found further that an HIV
test alone will not achieve the purpose of assessing fitness for
employment and that pre-employment testing for HIV can thus only
be undertaken as part of a broader assessment of physical fitness.

To date, despite the ruling in Nanditume, the NDF is still carrying
on with testing prospective candidates and section 7(1)(c) of the
Defence Act®® has not been amended.

6. Access to health care

6.1 Government regulation of access to health care

The Constitution refers to public health in terms of state policy and
not as a justiciable fundamental right. Chapter 11, article 95 reads as
follows:

The state shall actively promote and maintain the welfare of the people
by adopting, among other things, policies aimed at the following: ... (j)
Consistent planning to raise and maintain an acceptable level of
nutrition and standard of living of the Namibian people and to improve
public health.

People living with the virus, based on the constitutional rights of
dignity, equality and freedom from discrimination enjoy the same
rights as any other person in Namibia. Specifically, the government
has adopted several policies and programmes targeting HIV and AIDS
and focusing on prevention, treatment and support. The following
services are currently provided at several health facilities free of
charge:

50 The Defence Act (n 38 above) sec 7(1)(c)(i) (i) (iii).
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» education materials, public displays and guidelines on HIV and related
issues;

» counselling and testing;
o distribution of condoms;

« short regimen ART for the prevention of mother-to-child-transmission
(PMTCT) of HIV and for post exposure prophylaxis (PEP);

» treatment of opportunistic infection such as TB and STls; and

» provision of ARV therapy to HIV-positive patients in stage Il or IV and
those with a CD4 count below 200/mm?>.

The Namibian HIV/AIDS Charter of Rights is a non-binding document
issued by the LAC stating that HIV status should not be considered as
a ground for depriving any person of their right to the highest
attainable standard of physical and mental health. To this end, PLHA
should have access on a non-discriminatory basis to adequate health
care and appropriate and affordable treatment and drugs so that they
can live as long and as successfully as possible.”’

6.2 Ethical guidelines

The Namibian HIV/AIDS Charter of Rights recommends ethical
guidelines and codes of conduct for health care workers and
counsellors that should be implemented and reinforced to guarantee
the right to privacy, confidentiality and dignity of people living with
HIV. These guidelines and codes of conduct should require health care
workers and counsellors to treat any person living with HIV without
discrimination. 32

In 2002, the MoHSS released the Policy on HIV/AIDS:
Confidentiality, Notification, Reporting and Surveillance. The Policy
is based on universally recognised human rights standards and states
that health care workers are ethically and legally required to keep all
patient information confidential and may only reveal the information
with the consent of the patient.>3

6.3 Medicines

Since 2002, the government provides ART free of charge for people
living with HIV in need of treatment.

The government, through the TB-Mid Term Plan I,°* has launched
a multisectoral coordinating structure for HIV and has added terms of

51 1 45 above, sec 14 on access to health care and appropriate treatment.

As above.

53 MoHSS Policy on HIV/AIDS: Confidentiality, Notification, Reporting and
Surveillance (2002) sec 3.4.1.

54 n 10 above, 25.
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reference for TB. The government has committed itself to control the
spread of TB.%®> The government has noted that TB is one of the
problems affecting PLHA and disproportionately affects many sectors
in the society.56 Treatment for TB is currently available in most health
care institutions free of charge throughout Namibia.

Treatment for STlIs is not free in Namibia. The patient, whether
HIV positive or not, will have to bear all the costs of STI treatment.

Section 2.2.5 of the Draft National HIV/AIDS Policy states that
HIV/AIDS shall not be used as a reason for denying an individual access
to social services, including health care, education and employment.
Section 2.2.4 states that people living with HIV shall not be
discriminated against in access to health care and related services and
respect for privacy and confidentiality shall be upheld; section 4.3.17
states that government shall ensure that medicines for the prevention
and treatment of opportunistic infections and STIs as well as ART,
including generic medicines, are made readily available through
registration with the Medicines Control Council; and subsection 19
states that government and partners, including relevant professional
regulatory bodies, shall ensure that all medical practitioners,
pharmacists and medical aid provisions, including those in the private
sector, adhere to national anti-retroviral treatment guidelines,
relating to the provision of treatment for HIV and related infections.

Namibia is a member of the World Trade Organisation (WTO) and
is also a party to the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) by virtue of the WTO
Agreement.?’

The current registration of patents pertaining to drugs in Namibia
is minimal. Specifically, there are very few, if any, ARV medicines
that are registered in Namibia at the present moment. As there are
very few drugs that are currently registered, the government is not in
any way prevented from importing generic medication from countries
where local legislation does not accord intellectual property
protection to ARV medication.

6.4 Condoms

The Namibian Social Marketing Association (NASOMA) has the mandate
from the MoHSS to ensure that condoms are easily accessible,

35 As above.

As above, 12.

57 Arts Il and XII (1) of the WTO agreement state that accession to the WTO
agreement also applies to the multilateral trade agreement annexed to it which
are binding on all members. The TRIPS agreement (Annex 1C to the WTO
agreement) is part of the multilateral trade agreement.
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affordable and available nationally. NASOMA, therefore, introduced
Cool Ryder, Sense and Femidom in the country.

Condoms are for sale by NASOMA at a nominal price. For example,
the price of Cool Ryder is N$2.00 (six pack) (+/- USD 0.30); Sense NS5
(three pack) (+/- USD 0.80); and the Femidom NS$8 (three pack) (+/-
usD 1.30).

Early in 2006, Smile condoms (three in one pack) were made
available for free through clinics, hospitals, shebeens and bottle
stores.

6.5 Case law

There are no documented or reported cases in any court on HIV and
the right of access to health care.

7. Privacy

7.1 Notifiable disease

HIV or AIDS are not currently notifiable diseases in terms of public
health legislation.

However, the MoHSS implements a system of anonymous reporting
whereby all facilities within the MoHSS, civil society and the private
sector are required to maintain and submit a ‘notifiable disease
report’ on a monthly basis.?8

7.2  Medical experimentation

The Constitution does not make specific reference to bodily integrity.
However, article 8 on respect for human dignity could be interpreted
in this instance in a broader manner to include bodily integrity.

The Namibian HIV/AIDS Charter of Rights recommends that clinic
trials should only be conducted in terms of acceptable research
protocols, which adequately protect the rights of research subjects
prior to, during and after the trials. The results should be made
available to the community for timely and appropriate action.>?

38 CSA & CHR, UP (n 23 above) 22.
59 MoHSS (n 48 above) sec 15 on research and clinical trials.
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7.3 Duty to disclose

Section 2.2.4 of the Draft version of National Policy on HIV/AIDS
directed that people living with HIV not be discriminated against in
access to health care and related services and that respect for privacy
and confidentiality is to be upheld.

The Namibian HIV/AIDS Charter of Rights mentions that health
care workers and counsellors are obliged to maintain confidentiality
regarding a person’s HIV status. Disclosure by a health worker of a
person’s HIV status without that person’s consent should only take
place to an identifiable sexual partner at risk in accordance with the
following criteria:

» The HIV-positive person in question has been thoroughly counselled as
to the need for partner notification.

o The HIV-positive person has refused to notify, or consent to
notification of his or her partner(s).

o Areal risk of transmission to the partner exists.

« The HIV-positive person is given reasonable advance notice of the
intention to notify.

o Follow-up is provided to ensure support to those involved, as
necessary.

Further, the Charter states that reporting of HIV-positive results to
any health information system should take place on an anonymous
basis and the reporting of HIV-positive results should be undertaken
for the sole purpose of gathering epidemiological data to facilitate
the management of the HIV epidemic.

7.4 Testing

In Namibia, three types of HIV testing are available.

« Voluntary counselling and testing routinely offered to each
patient diagnosed with TB or an STI and to all patients presenting
symptoms that can be attributable to HIV and AIDS as well as to
all pregnant women. In practice, patients that are suspected to
be HIV positive are tested with an opt-out option.

* Mandatory testing in 1pre-recruitment in the armed forces, police
and prisons sectors.5T HIV testing is also required by the Ministry
of Home Affairs as a requirement for a visa application.62

« Voluntary Counselling and Testing (VCT) initiated by an individual
who undertakes to have a HIV test.

60 MoHSS (n 48 above) sec 5.

61 The mandatory testing is based the Defence Act 44 of 1957 sec 65(2) which
requires recruits to undergo a medical examination.

62 Ministry of Home Affairs Form 3-1/0033 for Visa Application sec 10.
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The Namibian HIV/AIDS Charter of Rights asserts that, through
pre- and post-test counselling in a supportive environment, a person
undergoing voluntary HIV testing can be motivated to change unsafe
sexual behaviour and can be referred to available treatment, care and
support services. VCT is thus an essential component in the continuum
of prevention, treatment, care and support for persons living with or
affected by HIV. VCT services should accommodate the special needs
of girls and boys and other vulnerable groups and be widely available.

Section 3.3.1 of the Draft National HIV/AIDS Policy on the
Provision of VCT states as follows:

Testing for HIV should always be voluntary.

Guidelines and standards for the provision of high quality,
confidential®® and accessible VCT services that reach the largest
number of people possible shall be developed and regularly updated
by government and partners.

The provision of VCT services that are accessible, attractive and
appropriate to young men and women and to other vulnerable groups
shall be promoted.

Given the high rate of co-infection of HIV and TB, post-test
counselling for those testing HIV positive should routinely include an
offer of screening for TB.

All patients reporting at hospitals and other health service providers
with any HIV-related symptoms, including TB and STIs, as well as
pregnant mothers shall routinely be offered VCT services.

VCT shall be promoted as part of workplace programmes by all public
and private sector employers.

Socially marketed and public sector VCT services shall be made
available as widely as possible.

Government shall ensure the following:

63

VCT must be carried out only with the informed consent of the person
seeking testing. The person shall be provided with adequate
information about the nature of an HIV test, including the potential
implications of a positive and negative result, in order to allow the
person to make an informed decision as to whether or not to undergo
the test.

Youth over the age of 16 must be able to access VCT without the
consent of a guardian or parent. Children under the age of 16 shall be
entitled to access VCT without the consent of a parent or guardian,
provided that the child concerned is accompanied by an adult in a
position of responsibility such as a religious leader or teacher or
relative. Children whose mothers have died of AIDS shall be offered

All information about a person’s health, including his or her HIV status is

confidential information. This means that this information may not be shared by
the health care worker or the counsellor with any other person without the
informed consent of the person concerned.
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HIV testing. Counsellors shall receive training in order to equip them
to render effective counselling to children, with due regard for the
potentially traumatic consequences of a positive test result on the
child.

VCT shall be anonymous except where referral to other HIV/AIDS-
related services is mutually agreed on between the VCT provider and
the person seeking testing.

VCT shall be confidential and the results of any HIV test shall thus not
be disclosed to a third party without the informed consent of the
person seeking testing.

VCT service providers shall provide written positive test results only
for the purpose of referral to other HIV/AIDS-related services and
only with the consent of the person seeking testing. Negative results
shall not be given in writing.

Government and its partners shall promote and encourage couple
counselling and voluntary partner disclosure of HIV test results.

Pre-employment testing shall not be permitted.

VCT services must be available countrywide, including in rural areas
and that they are staffed by an adequate number of trained
counsellors.

There must be increased access to counselling and testing by
employing approved testing methods.

VCT services shall be free of charge for all vulnerable groups.64

The government must co-ordinate and ensure that referral systems
exist between VCT services and other HIV/AIDS-related services, at
facility and community level, to provide a continuum of prevention,
treatment, care and support and impact mitigation.

VCT services are currently available throughout Namibia. There are
nine VCT centres also known as New Start Centres. Moreover, public
health services are also equipped with VCT facilities. Rapid testing is
also currently being rolled out to health facilities. However, there are
some challenges such as the need to enhance access to VCT services
and the establishment of more VCT facilities, especially in health
centres.®

64

65

Women, children who have been orphaned, widows and widowers, children and
young people, the poor, sex workers, prisoners, people awaiting trial, mobile
populations, uniformed services, marginalised or minority groups, street children,
persons engaged in trans-generational and/or transactional sex or/and same sex
relations, people with disabilities, refugees and displaced groups.

S Fuller ‘Voluntary counselling and testing’ unpublished presentation paper,
annual review meeting on the management of HIV/AIDS (15-19 August 2005,
Okahandja, Namibia).
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8. Equality and non-discrimination

Article 10 of the Constitution states on equality and non-
discrimination:
(1) All persons shall be equal before the law; and

(2) No persons may be discriminated against on the grounds of sex, race,
colour, ethnic origin, religion, creed or social or economic status.

However, the Constitution does not list HIV status as grounds for non-
discrimination.

Other significant policies related to equality and discrimination
include:

o The HIV/AIDS-MTP Il states that the adverse impacts of stigma and
discrimination are being increasingly recognised as key barriers to
combating the epidemic. Commitment to reducing stigma and
discrimination is therefore a central guideline and principle in all
strategies contained in the Strategic Framework.

« The National Policy on HIV/AIDS for the Education Sector, section 4(2)
states that no learner or student living with HIV may be unfairly
discriminated against directly or indirectly only on the basis of his or
her HIV status.

« The National Policy on HIV/AIDS refers in various sections of the draft
version, to the right to freedom from discrimination on the basis of
HIV status.

« The Labour Act, section 5(2) makes it illegal to discriminate on the
grounds of a person’s HIV status, or to harass a person because he or
she is HIV positive.

» The National Policy on OVC notes that discrimination is not only wrong
itself but also creates and sustains conditions leading to vulnerability
of orphans and other vulnerable children, including to HIV infection
and barriers to receiving adequate treatment, care and support.67

« The preamble of the Namibian HIV Charter of Rights recognises that a
human rights-based approach to HIV/AIDS, which outlaws
discrimination on the basis of HIV status, is central to an effective
public health response to HIV/AIDS.

66 MOHSS HIV/AIDS-MTP Il (n 9 above) 10.
Ministry of Women Affairs and Child Welfare (n 7 above) Guiding Principle 4.4.
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9. Labour rights

9.1 Legislation

68

The National Code on HIV/AIDS in Employment®® states:

HIV-infected employees should continue to work under normal
conditions in their current employment for as long as they are medically
fit to do so. When on medical grounds they cannot continue with their
normal employment, efforts should be made to offer them alternative
employment without prejudice to their benefits. When an employee
becomes too ill to perform his/her agreed functions, standard
procedures for termination of service for comparable life-threatening
conditions should apply without discrimination.

The Constitution states in article 95 that the state shall actively
promote and maintain the welfare of the people by adopting the
following policies:

(a) ... the Government shall ensure the implementation of the principle
of non-discrimination in remuneration of men and women ...; and

(c) active encouragement of the formation of independent trade unions
to protect workers’ rights and interests, and to promote sound labour
relations and fair employment practices.

When an employee has been unfairly dismissed on grounds including
his or her HIV status, or subjected to unfair disciplinary actions, the
employee has two avenues:

« The employee may report the matter to the district labour court
(DLC). Each magistrate’s court has a district labour court. The
complainant must file within one year of the incident. The DLC
will refer the matter to a labour inspector, who will try to resolve
the dispute through negotiations with the parties.

e The labour court can be approached to determine whether
practices are discriminatory or not.

9.2 Testing

In 1998, the Minister of Labour issued guidelines for the
implementation of the National Code on HIV/AIDS in Employment
under the Labour Act. With the Code, the Ministry of Labour hopes to
address most of the issues relating to HIV in the workplace. The Code
applies to both government and the private sector. It states that there
should be no pre-employment HIV testing and that normal medical
tests used to determine current fitness for work should not include
HIV tests.

68 The National Code on HIV/AIDS in Employment (1998) Government Notice 78 GG
1835.
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9.3 Medical schemes act

The Medical Aid Funds Act®® was promulgated to provide for the
control and promotion of medical aid funds and to establish the
Namibian Association of Medical Aid Fund. There is no specific section
dealing with HIV and AIDS. A number of medical aid companies offer
reasonable access to ARV medication to members, up to the allocated
amount for medication. People on ART need to supplement the costs
of their medication once the medical aid funds are depleted.

The Namibia National Teachers’ Union (NANTU) Policy on HIV/
AIDS of 2000 declares that health insurance coverage should be
available for all ‘educational based employees’ regardless of HIV
status and therefore no pre- or post- employment testing should take
place. It also states that health insurance premiums for educational
employees should not be affected by HIV status.”®

9.4 Duty to provide treatment

Under the Employees Compensation Amendment Act,”! employees
who earn less than R 72 000 per year have the right to claim
compensation from the compensation fund for accidents and
industrial illnesses acquired during employment. HIV is not recognised
as an occupational disease in this law, meaning that persons who
contract HIV through their employment are not entitled to claim
employees’ compensation under the Act.

10. Women’s rights

10.1 Legal status and protection

There are various provisions that impact on women’s rights. Article 10
of the Constitution provides for equality and freedom from
discrimination including on the grounds of sex. Article 2(3) of the
Combating of Rape Act’? states that ‘no marriage or other
relationship shall constitute a defence to a charge of rape under this
act’.

The following legislation covers issues such as sexual offences
including rape, sexual assault, and domestic violence:

« The Combating of Rape Act;
» The Combating of Domestic Violence Act; and

9 Medical Aid Funds Act 23 of 1995.

70 NANTU Policy on HIV/AIDS (2000) sec 5.2.3.4.
Employee Compensation Amendment Act 5 of 1995.
Combating of Rape Act (n 34 above).
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» The Combating of Immoral Practices Amendment Act.
10.2 Domestic violence law

The Combating of Domestic Violence Act 4 of 2003 forbids the
following acts or courses of conduct (and the threat of):

« Physical abuse;
« sexual abuse;

e economic abuse;
« intimidation;

« harassment;

» entering property without the person’s consent; and

« emotional, verbal or psychological abuse.”?

The Combating of Rape Act’ states that ‘no marriage or other
relationship shall constitute a defence to a charge of rape under this
act’.

10.3 Customary rules and practices

Article 66(1) of the Constitution states that both the customary law
and the common law of Namibia in force on the date of independence
shall remain valid to the extent to which such customary or common
law does not conflict with the Constitution or any other statutory law.
The Constitution states in articles 10(1) and (2) that ‘[a]ll persons
shall be equal before the law ... No person may be discriminated
against on the ground of sex, race, colour, ethnic origin, creed or
social or economic status’.

The Namibian HIV/AIDS Charter of Rights recognises that some
cultural and traditional practices act against effective prevention and
place people, especially women and girls, at risk of HIV infection.
These practices and traditions should be identified and steps should
be taken to address them by way of formal and non-formal education
and/or legislation.”>

Some traditional and cultural practices that put women in a
vulnerable position in society and fuel vulnerability to HIV are:

» early sexual debut (traditionally girls were married off soon after the
onset of puberty often to older men as second wives);

73 As above sec 2(1).

As above, art 2(3).

75 MoHSS (n 48 above) sec 19 ‘Cultural and traditional practices’.



Chapter 5 189

» cross-generational sex (fuelled by the ‘virgin cure’ myth and poverty.
Young girls having sex with older men in exchange for money and
services);

» rape, including marital rape;
» piercing and tattooing;

» widow and widower inheritance: ‘levirate’ (in some cultures, a man
could inherit his deceased brother’s or cousin’s wife on the excuse
that the widow and children must be cared for) and ‘surrogate’ (the
deceased women’s family provides a younger sister/cousin to replace
her); and

» wife/husband lending (in some cultures, a man can offer his wife to a
friend or someone of higher social status. This is done to cement the
male friendship or as a symbol of kindness. Likewise, a woman can
offer her husband to a female guest);’®

« death cleansing;’” and
» forced sex for girls and boys coming of age.78

The Draft version of the National HIV/AIDS Policy stipulates as follows
in section 2.4.2 on the issue of customary practices:

» Traditional leaders shall be sensitised on the dangers of customary
practices like death cleansing, forced sex for young girls and boys
coming of age, and dry sex, which may lead to HIV infection.

« Traditional initiation counsellors shall incorporate sound and
appropriate sexual and reproductive health education into traditional
and cultural rites of passage/initiation processes.

» Traditional leaders shall stop or modify unsafe customary practices in
order to prevent HIV transmission, or shall promote alternative
customary practices which do not place people at risk of HIV
infection.

o Traditional leaders and religious leaders shall sensitise their
communities on the dangers of and discourage harmful traditional
practices like death cleansing, forced sex for young girls and boys
coming of age, and dry sex, which may lead to HIV infection.

» Customary practices which involve the use of blades, needles or other
skin-piercing instruments, such as scarring, tattooing, circumcision,
ear piercing shall be done safely using new needles or blades, to
prevent HIV infection.

None of the practices that are harmful and increase the risk of HIV
infection have been challenged in court.

76 Edwards-Jauch ‘Social-cultural aspects of HIV/AIDS’ unpublished presentation

paper, Parliamentarians for Women’s Health Project, 6-7 October 2005,
Windhoek.

‘Death cleansing’ refers to when a widow is expected to sleep with a member of
her late husband’s family.

Draft National HIV/AIDS Policy (n 46 above) sec 2.4 ‘Traditional, customary,
cultural and religious practices and services’.

77

78
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The Draft version of the National HIV/AIDS Policy in section
2.3.1.1 on women and girls, states:

Women and girls, including women living with HIV/AIDS, and regardless
of marital status, shall have equal access to appropriate, sound HIV-
related information and education programmes, means of prevention
and health services including women and youth friendly sexual and
reproductive health services.

Sub-section 3 states:

All persons, and in particular women and girls, shall be protected against
violence, including sexual violence, rape (marital and other) and other
forms of coerced sex, as well as against traditional practices that
negatively affect their health.

10.4 Administration of anti-retrovirals to rape survivors

In July 2004, the MoHSS issued the national guidelines on PEP at the
workplace. PEP is available only to doctors and nurses.

The MoHSS has also drafted a policy to regulate the administering
of ARVs to rape survivors but this has not yet been made public. Rape
survivors may be provided with PEP at the discretion of the medical
professional. Moreover, PEP is available only in district hospitals.

The Namibian HIV/AIDS Charter of Rights recommends that rape
survivors should have access to adequate information about HIV and
to affordable and timely prophylactic treatment.’?

10.5 Sex workers

Commercial sex work is illegal in terms of the Combating of Immoral
Practices Act. The LAC has proposed that sex work be decriminalised
and discouraged. There is a feeling that there is a need for regulation
of the sex work industry. The MoHSS and some members of parliament
shared the same view.

11. Children’s rights

11.1 Access to health care

In principle, access to health care facilities is equally ensured to every
Namibian including children living with HIV. Treatment, care and
support programmes developed according to the HIV/AIDS-MTP Il and

79 MoHSS (n 48 above) sec 14 ‘Access to health care and appropriate treatment’.
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the National Policy on Orphans and Vulnerable Children reaffirms
this.8% Moreover, the Namibian HIV/AIDS Charter of Rights mentions
that quality health care, information and education should be made
avallable to all children and adolescents, including those living with
Hiv.8

The MoHSS completed a one-year pilot programme for PMTCT at
Oshakati and Katutura hospitals in 2002. It was agreed that PMTCT and
ART should be rolled out simultaneously because of obvious
programmatic linkages.

The MoHSS introduced the ‘Guidelines for PMTCT of HIV’ in March
2002. By the end of 2004, PMTCT and ART services were provided in
24 of the 35 hospitals in Namibia. In 2005, the Primary Health Care
(PHC) and Special Diseases Directorates (DSP) compiled a rollout plan
for PMTCT and ART services as a guide for the national level including
all 13 regions of Namibia.

In April 2003, the MoHSS issued the Guidelines for Anti-retroviral
Treatment. Part 3 examines the situation of children. ART is to be
provided free of charge to all eligible patients including children in
some state hospitals and health centres.

11.2 Children orphaned by AIDS

Namibia is committed to minimising the number of children orphaned
by AIDS and reducing the vulnerability of those affected by or living
with HIV. For this reason, a multi-sectoral Permanent Task Force on
Orphans and Vulnerable Children was established and initial funding
necessary for emergency assistance to OVC was provided.82 Moreover,
the National Policy on Orphans and Vulnerable Children, among other
principles, states that prevention, treatment, care and support, and
impact mitigation are mutually reinforcing elements of a continuum
of an effective response to HIV and the associated increasing number
of children who have been orphaned and other vulnerable children. 83

There is no specific grant from the government for children
orphaned by AIDS. Any children who have been orphaned, including
children orphaned by AIDS, will benefit from either the maintenance
grant or the foster grant.

The maintenance grant and the foster grant are managed by the
Ministry of Gender Equality and Child Welfare and take the form of a

80 see Ministry of Women Affairs and Child Welfare (n 7 above) Guiding Principle 4.7.
81 See MoHSS (n 48 above) sec 7.

82 National Policy on Orphans and Vulnerable Children (2004) preface (by N Nandi-
Ndaitwah).

83 Ministry of Women Affairs and Child Welfare (n 7 above) Guiding Principle 4.7.
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monthly allowance. A number of NGOs provide shelter and food
parcels for OVC through the financial support of international donors.

11.3 Education

Article 20 of the Constitution declares that ‘[a]ll persons have the
right to education’. The article notes further that primary education
should be provided free of charge and that children shall not be
allowed to leave school until they have either completed primary
education or have attained the age of 16, whichever occurs first.

The Ministry of Education has recognised the centrality of the
prevention of HIV, the support of people living with HIV and the
mitigation of the effects of HIV. Interventions in education should
provide knowledge and encourage development of attitudes and skills
with which the spread and impact of the epidemic can be alleviated.

The development of this Policy was a collaborative effort. The
education sector, through the Policy Working Group of the Joint HIV/
AIDS Committee for Education, and under the leadership of the LAC,
conducted focus group discussions at all levels of the education
sector, regional consultations, forum meetings and a national
conference. The National Policy on HIV/AIDS for the Education Sector
was approved by Cabinet in 2003. The National HIV/AIDS Policy on
Education Sector provides the foundation for the HIV/AIDS-MTP Ill.
The Policy reflects the human rights provisions contained in the
Constitution, Namibian HIV/AIDS Charter of Rights and the
international conventions ratified by Namibia.

The National HIV/AIDS Policy on Education formalises the rights
and responsibilities of every person involved, directly or indirectly, in
the education sector with regard to HIV: the learners, their parents
and caretakers, teachers, administrators, ancillary staff, planners,
and in fact the whole of civil society. It underscores the dignity of all
affected by or living with HIV. The Policy provides guidelines to ensure
that all in the education sector are fully informed about HIV, the
modes of transmission, and how to live positively.

Section 4 deals with non-discrimination and equality with regard
to learners and students living with HIV. Section 4.2 states that no
learner or student living with HIV may be unfairly discriminated
against directly or indirectly only on the basis of his or her status.
Section 4.4 states that learners and students living with HIV should be
treated in a just, humane and life-affirming way and provided with
support and counselling.

Section 5 deals with HIV testing, admission and continued
attendance at schools and institutions. Section 5.1 states that there
is no medical justification for routine HIV testing of learners or
students. The testing of learners or students for HIV as a requirement
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for admission to or continued attendance at an educational institution
is prohibited. Section 5.2 prescribes that no learner or student may be
denied admission to or continued attendance at an educational
institution as a result of his or her HIV status or perceived HIV status.

There are no reported cases of children being refused access to
school on the basis of their HIV status.

The government has made strong efforts to improve access to
education for boys and girls, reaching an overall net enrolment ratio
of 84 per cent for boys and 88 per cent for girls aged 7 - 13. However,
marked regional and ethnic disparities exist in the enrolment,
performance and gender balance; in particular the female
participation in some northern regions is of great concern.8

The Forum for African Women Educationalists in Namibia
(FAWENA) has a programme for San® girls’ education. FAWENA puts
emphasis on San girls because their social conditions are very poor and
as a result, children and especially girls leave school or discontinue
their education.®¢ The Ministry of Education has also tailor-made
curricula for learning-impaired girls.87

Section 10 of the National HIV/AIDS Policy on Education is on
education and information on HIV and AIDS. Section 10.1 states that a
continuing life-skills, sexual health and HIV education, prevention and
care programme must be implemented at all educational institutions
for all learners, students and education sector employees. Such
programmes must also be implemented at hostels. Section 10.4
recommends that the ministries shall appoint and train enough
education sector employees as are needed to ensure that adequate
attention is given to the teaching of life-skills, sexual health and HIV
education at each educational institution.

The HIV/AIDS-MTP Il recommends the development and
distribution to all school libraries information, education and
communication materials regarding life-skills, self-esteem, sexuality
and sexual health, HIV and AIDS, TB, discrimination, children’s rights,
gender equality and other relevant social and equity issues. Moreover,
it recommends the implementation of life-skills, sexual health, TB,
HIV/AIDS education prevention programmes in all primary and
secondary schools for all learners/students and staff.88 The Namibian
National Teacher’s Union (NANTU) issued their policy on HIV/AIDS in
2000.8% NANTU deems that the same ethical principals that govern all

84 Ministry of Education ‘Education for all: Namibia report of activities for 2003-

2004’ (2004) 3.

San people are a tribal group often marginalised in Namibia. The San fall under
the category of ‘Educationally Marginalised Children’.

Ministry of Education (n 84 above) 10.

Government of Namibia (n 16 above) 239-255.

8 n 9 above, 44.

89 NANTU (n 70 above).
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health and medical conditions in the employment context apply
equally to HIV and AIDS. However, the gravity and impact of the HIV
epidemic and the potential for discrimination create the need for
specific policy on HIV/AIDS for teachers.?? This Policy covers four
areas:

« information, education, other preventive health measures and
counselling;

e VCT and confidentiality;

o terms of appointment and service: (a) pre-recruitment and
employment prospects; (b) continuity of employment; (c) health
insurance benefits; (d) protection against victimisation; and

» grievance handling and research.

12. Family law

The 2001 National Census revealed that there were 156 165 children
who have been orphaned between the age of 0 and 19 in Namibia.?"!

Article 15 of the Constitution lists a number of rights for children.
These rights include the right to a name, to acquire a nationality and,
subject to legislation enacted in the best interest of children, as far
as possible the right to know and be cared for by their parents.
Children are also entitled to be protected from economic exploitation
and prevented from being employed if they are under the age of 14
unless otherwise regulated by Act of Parliament. Moreover, no law
authorising preventive detention shall permit children under the age
of 16 to be detained.

The Committee on the Rights of Child requires each country to
develop a National Programmes of Action (NPA) for children. In
Namibia, the NPA has been incorporated into government planning;
the first and second National Development Plans (NDP 1 and 2) reflect
the goals and provisions of NPA.

The Namibian NPA strive to halve malnutrition rates among
children, provide access to safe drinking water and proper sanitation
for all, provide access to basic education and primary education for
80 per cent of primary school age children, and protect children in
difficult circumstances. However, no mention of HIV or AIDS has been
made in the NPA.

In December 2004, the Ministry of Women Affairs and Child
Welfare (now Ministry of Gender and Child Welfare) issued the
National Policy on OVC. A multisectoral permanent task force on

90 HIv/AIDS Policy on Education, sec 5.2.1.
Ministry of Women Affairs and Child Welfare (n 7 above) 1.
Ministry of Women Affairs and Child Welfare (n 7 above) 2.
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children who have been orphaned and vulnerable children was
established and initial funding necessary for emergency assistance to
OVC was provided.

13. Criminal law

13.1 Criminal legislation

There are no specific provisions in the criminal law on HIV and AIDS.
Cases of wilful transmission of HIV could be prosecuted under the
common law offence of culpable homicide.

Along the same line, article 3(1)(a)(iii)(dd) of the Combating of
Rape Act stipulates that a penalty of imprisonment for a period of not
less than 15 years will apply to a first time offender where ‘the
convicted person is infected with any serious STls and at the time of
the commission of the rape knows that he or she is so infected’. Thus,
there is harsher sentencing if the offender was aware of his or her HIV-
positive status at the time of the offence, whether or not HIV was
transmitted.

On 17 March 2003, the first case under the Combating of Rape Act
was heard in the High Court. In this case, the perpetrator was
allegedly infected with HIV whilst committing the alleged rape.93 The
accused was later acquitted for insufficient evidence on account of
rape.

13.2 Men having sex with men

Sodomy is punishable under section 269 of the Criminal Procedure
Act.?*” There have been some reported cases related to
homosexuality. In 2002, Jason Pohamba, purportedly HIV positive,
allegedly raped a 20 year-old male relative. The accused was
acquitted on the basis of insufficient evidence.

The legal position and treatment of lesbians affect the situation
of men who have sex with men. In Frank and Khaxas v Chairperson of
the Immigration Selection Board,?? Elizabeth Khaxas and her German-
born partner, Liz Frank, fought for years to have their relationship
recognised for immigration purposes. The Ministry of Home Affairs
denied Frank a residency permit, threatening her with deportation
because of her sexual orientation. In 2001, the Supreme Court found
that a same-sex relationship could not be recognised by Namibian

93 <Court hears first HIV rape case’ The Namibian 18 March 2003 1.

94 Criminal Procedure Act 51 of 1977.

9 Frank and Khaxas v Chairperson of the Immigration Selection Board, Case A 56/
99, Chairperson of the Immigration Selection Board v Frank 2001 NR 107 (NmSC).
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law, and could not find in favour of the applicant.?® The Supreme
Court cited then Head of State Sam Nujoma’s own remarks as
evidence that Namibian norms and values opposed equality
protections based on sexual orientation; it concluded that
constitutional anti-discrimination provisions did not mandate
recognition of same-sex relationships.97

However, Frank’s petition for residency was finally granted later
that year, when the Ministry of Home Affairs relented; the concession
came only after the government had won on its point of principle.

The Draft National HIV/AIDS Policy states in section 2.3.12 on
persons engaged in same-sex sexual relations that:

Whether through choice, circumstance or coercion, a significant number
of individuals are engaged in same-sex sexual relationships. Prevailing
social and cultural attitudes which do not accept such relationships may
render these individuals particularly vulnerable to infection, as these
attitudes often dissuade persons engaged in such relationships from
seeking out and utilising testing, counselling, treatment, care and
support services.

It recommended as follows:

o Appropriate  HIV/AIDS/STI  prevention information, voluntary
counselling and testing, means of prevention including male and
female condoms, treatment, care and support and impact mitigation
services shall be accessible to all without discrimination, including
persons engaged in same sex sexual relationships;

« Laws and policies shall not violate the human rights of or have the
effect of preventing access by members of this vulnerable group to
HIV/AIDS/STI prevention, treatment, care, support and impact
mitigation services;

» Law enforcement agencies and health workers shall be sensitised to
deal with members of this group in a professional and respectful
manner. In particular they shall not be permitted to discriminate
against or harass in any way people on the basis of their sexual
orientation.

The Constitution does not offer express protection against
discrimination based on sexual orientation and laws criminalising
‘unnatural sexual offences’ remain in force. There is also a pre-
independence law, the Combating of Immoral Practices Act, which is
mainly aimed at heterosexual conduct and defines sexual intercourse
between two people who are not partners in a civil or customary
marriage as ‘unlawful carnal intercourse’.%8

% Human Rights Watch & International Gay and Lesbian Human Rights Commission

‘More Than a Name: State-sponsored Homophobia and its Consequences in
Southern Africa’ (2003) 32.

97 noe above, 33.

% n16 above, 266.
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The Labour Act, however, includes sexual orientation as a ground
for non-discrimination in employment.®®

For its part, the National Policy for Reproductive Rights of July
2001 recommends in chapter 3 that people should not be denied
services based on prejudice or biased tendencies. 100

14. Prisoners’ rights

The Draft National HIV/AIDS Policy includes prisoners in the category
of vulnerable people and recommends the following in section 2.3.7:

» There shall be no mandatory testing of prisoners and prisoners shall
not be quarantined, segregated or isolated solely on the basis of HIV/
AIDS status;

» All prisoners, people awaiting trial and prison staff shall have access
to the same HIV-related prevention information, education, voluntary
counselling and testing, means of prevention including condoms,
treatment (including anti-retroviral therapy), care and support as is
available in the general population;

» All prisoners, people awaiting trial and prison staff shall have access
to TB related prevention and care as TB is particularly prevalent in
prisons and poses a serious hazard to persons with HIV/AIDS;

e Prison authorities shall take all necessary measures, including
adequate staffing, effective surveillance and appropriate disciplinary
measures, to protect prisoners from rape, sexual violence and
coercion by fellow prisoners and prison staff and juveniles shall be
segregated from adult prisoners to protect them from abuse;

» Prisoners and people awaiting trial who have been victims of rape,
sexual violence or coercion shall have timely access to effective
complaints mechanisms, psychosocial support, the option to request
separation from other prisoners for the purposes of their own
protection, and timely access to post-exposure prophylaxis and
appropriate counselling services; and

e Prison authorities shall ensure that nutrition, treatment, care and
support services are provided to prisoners living with HIV or AIDS in a
sensitive and confidential manner and shall guard against
inadvertently disclosing the HIV status of any prisoner.

The Department of Prisons and Correctional Services under the
Ministry of Safety and Security is in charge of developing specific
education programmes on HIV for inmates and prison communities. It
is also charged with procurement and distribution of condoms to all
offices, prisons, cells and duty stations.

9  Labour Act 6 of 1992, sec 107(1).
100 MoHSS (n 48 above) principle 3.2.e.
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It is reported that 27 to 30 per cent of the prison population is
living with HIV.'%" The status of prisoners is kept confidential and
prisoners living with HIV have access to ART at the expense of the
government.

Since homosexuality and sodomy are illegal, the Department does
not distribute condoms to inmates. %2 The Department believes that
condom distribution would be tantamount to condoning sodomy. The
Draft National HIV/AIDS Policy and the Strategic Framework,
however, recommend a comprehensive HIV/AIDS policy, including a
condom distribution policy, to create a supportive and human rights-
based environment for prisoners and to reduce stigma and
discrimination among prisoners and staff of the Department of Prisons
and Correctional Services. %3

The Draft National HIV/AIDS Policy states in section 2.3.7.1 that
there shall be no mandatory testing of prisoners and prisoners shall
not be quarantined, segregated or isolated solely on the basis of HIV
status; and in practice, prisoners living with HIV are not segregated
from other inmates.

There have been reported cases of rape and sexual violence
among male inmates in prisons.

15. Immigration

Section 10 of Form 3-1/0033 for a Namibian visa lists several diseases
that should be reported to the Department of Home Affairs. These
diseases are:

tuberculosis, other contagious lung disease, trachoma or any chronic eye
infection, framboesia, yaws, scabies or any other contagious bacterial
skin disease, syphilis or any other venereal disease, or leprosy or
Acquired Immuno-Deficiency Syndrome virus (AIDS virus) [sic] or any
mental illness or affliction.

Although the application form in theory requires the results of an HIV
test, there has never been an incidence of a person being denied a
visa on the basis of his or her HIV status. Moreover the Immigration
Control Act'® does not require non-nationals to be tested for HIV
prior to gaining admission to a port of entry in Namibia. However,
section 39(2) of the Immigration Control Act states that a person
referred to in subsection 1 shall be a prohibited immigrant in respect
of Namibia if ... ‘(e) such a person is infected or afflicted with a

101 http://www.africa.upenn.edu/Urgent_Action/apic-081703.html  (accessed 1

August 2006).

‘Namibia’s prisons sit on AIDS “time bomb”’ Mail & Guardian Online 4 January
2006.

103 MoHSS HIV/AIDS-MTP 1l (n 9 above) 42.

104 Immigration Control Act 7 of 1993.

102
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contagious disease or is a carrier of such a virus or disease, as may be
prescribed’.

16. Social assistance and other government benefits

The administration of social grants is regulated by the Social Security
Act. "9 HIV or AIDS is not considered a disability under the law. People
living with HIV will qualify for disability grants not based on their HIV
status but if certain conditions are met, such as age, degree of
disability to be assessed by a medical practitioner or for children with
parents who are unemployed or in prison.

The Department of Social Welfare in the Ministry of Labour
provides two types of grants:

» the old age grant for Namibian citizens from 60 years which is
currently R 300 every month; and

« the disability grant for people aged 16 to 59 years. The amount is
also R300 every month and the disability must be at least 50 per
cent, determined by a medical doctor and confirmed by the Chief
Medical Officer of the MoHSS.

The Ministry of Gender Equality and Child Welfare provides three
types of grants to children under the age of 18:

» The disability grant is for children under 18, whose disability is
determined by a doctor and a social worker. Upon establishment
of disability, the child is given R200 every month.

» The maintenance grant for children whose parents are in jail, or
who have lost one parent. The surviving parent must be
unemployed or earning less that R500 a month.

» The foster grant is for children whose biological parents are dead.

For the maintenance and foster grant, the first child is entitled to
R200 per month and R100 for any subsequent sibling. There is no
special grant for children living with HIV. These children will qualify
for the above grants if they are eligible on the prescribed conditions
but not solely on their HIV status.

The Ministry of Gender Equality and Social Welfare used to provide
food parcels and blankets to children who have been orphaned but
due to financial constraints, this has been discontinued and NGOs,
community-based organisations and faith-based organisations are
encouraged to support people living with HIV through home-based
care, support groups and income generating activities.

105 gocial Security Act 34 of 1994.
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17. Insurance

There is no legislative regulation in the insurance industry concerning
HIV/AIDS.

The Namibian HIV/AIDS Charter of Rights recommends, among
other things, that people living with HIV and those suspected of being
at risk of having HIV or AIDS should be protected from arbitrary
discrimination in insurance and medical aid. Insurers and medical aid
administrators should explain to the insured or medical aid member
what influence HIV or AIDS would have on the validity and effect of
the contract of insurance or medical aid.'%¢ If HIV testing is required
for life insurance or medical aid, the insurer or medical aid
administrator should provide access to adequate pre- and post-
counselling. The insurer or medical aid administrator requiring the
test should ensure that the results are treated with conﬁdentlahty

Most companies have tailor-made life insurance policies for
people living with HIV. For example, since 1996, Metropolitan Namibia
offers life cover to people with HIV called Inclusive Life, which treats
AIDS as a ‘dreaded disease’. Inclusive Life offers a range of policies
including life cover, unit trusts and pure endowment investment
plans. The policy can be ceded as collateral on loans, and this makes
purchasing of houses and cars more accessible to HIV-positive people.
People living with HIV are expected to pay higher premiums
depending on the type of health insurance plan they choose. The
insurance cover is also reduced by 50 per cent if a person is HIV
positive.

Most insurance companies have a policy of compulsory HIV testing
for applicants. The client will be referred to a medical doctor for pre-
and post-test counselling and testing and the results will be relayed
to the insurance company. The prospective applicant can decide
whether to allow for the disclosure of the results to the family doctor.

18. Oversight

The HIV/AIDS-MTP lll presents an expanded national response to the
HIV epidemic in Namibia. Its implementation will involve many
implementing agencies. The government and several development
partners will commit an increased amount of resources to its
operationalisation. It is important that such resources bring about
positive returns through achievement of the strategic results and
outcomes outlined in the plan. In a critical area of public health and

106 MoHSS (n 48 above) sec 17: Insurance and medical aid 11.
107 MoHSS (n 48 above) sec 17.
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national development such as HIV, it is even more imperative to
demonstrate the effectiveness of programmes not only at the national
level, but also at regional and local levels.

The complexity of the institutional arrangements outlined in the
plan requires multi-level approaches to the monitoring and evaluation
of programmes and activities. At the same time, the approaches will
facilitate inter- and intra-level monitoring and evaluation particularly
for cross-cutting issues such as policy, resource mobilisation and
utilisation, programme design and implementation.

The government through the NAC will monitor the overall
effectiveness of HIV/AIDS-MTP 1lI’s strategies. It will monitor
processes of resource mobilisation, allocation and utilisation in the
public sector. It will further monitor the extent to which its
decentralised management and administrative structures facilitate
HIV prevention and mitigation efforts and the integration of HIV
within the public sector machinery at the national and regional
council levels.

NACOP will monitor stakeholder programme design and
implementation at all levels through active participation and ongoing
coordination of stakeholder activities. It will collaborate with the
stakeholders and implementing partners to develop an overall
monitoring and evaluation (M & E) coordination plan. This national M
& E coordination plan will define each M & E data source for the core
indicators of HIV/AIDS-MTP Il and specify how and how often data will
flow from each component, level and source to a central repository
at MoHSS Directorate: Special Programmes. It will include a flow chart
depicting data flows. NACOP will develop a number of information
products based on data received and disseminate these information
products to all relevant stakeholders to keep them appraised of
progress with regard to the implementation of the HIV/AIDS-MTP lll.
A monitoring handbook for HIV/AIDS-MTP Ill implementing partners
and the Global Fund recipients will be produced separately from this
plan.

As part of the management process, annual reviews will be
scheduled and adjustments to the plan and targets will have to be
justified. A mid-term review of the HIV/AIDS-MTP Il will take place in
2007. Targets have been set for 2007 and 2009 for each of the core
indicators to assist the evaluation process.

19. Stigma

The HIV/AIDS-MTP Il recognises that there must be an enabling
environment where people living with HIV enjoy equal rights in a
culture of acceptance, openness and compassion. Stigma and
discrimination are recognised as major obstacles to effective HIV
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prevention, care, treatment and support. Namibia’s policies
concerning human rights for people living with HIV must still be
translated into acceptance by all communities, employers and
families.

A results-based approach means that achieving results will
produce the following:

« leaders and opinion-setters consistently speak out about HIV/AIDS,
AIDS prevention programmes, and improved access to treatment, care
and support to combat discrimination;

 relevant policies implemented;
« all necessary legal frameworks in place; and
» people express accepting attitudes towards PLHA.

The HIV/AIDS-MTP 1l suggests that actions to reduce stigma and
discrimination should be the concern of all ministries, NGOs,
Ombudsman and civil society. According to the HIV/AIDS-MTP Ill, to
reduce stigma and discrimination, counselling and legal assistance
need to be provided to all people living with or affected by HIV/AIDS/
STIs or TB who have suffered discrimination and stigmatisation and
request such assistance. The activities to achieve the outcome are:

e The enactment, implementation and enforcement of laws and

policies that address stigma and discrimination in all sectors and
institutions;

« Provision of legal advice and assistance to access remedies for
discrimination;

« Training of community paralegals to render advice on the rights of
PLHAs starting in 2004 and continuing;

« Training of justice officials, social workers and educators concerning
the rights of PLHA and people with TB, starting in 2004; and

o Establishing or identifying a body to investigate cases of
discrimination and institute corrective measures.
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1. Background to country

1.1 First AIDS case

The first two cases of AIDS in South Africa were documented in 1982."
It is not clear where the first case was documented, how the person
became infected or whether or not his or her information was kept
confidential.

1.2 Demography

The question of which sampling methodology is most appropriate for
establishing the national HIV prevalence rate has been a matter of
controversy. Two primary methods have been used to estimate HIV
prevalence in South Africa: (i) the sampling of pregnant women at
antenatal clinics, and (ii) the administration of household surveys,
based upon questionnaires combined with blood sampling of a
representative cross-section of the population.

In 2005, the National Department of Health (DoH) published the
2004 National HIV and Syphilis Antenatal Sero-prevalence Survey.
Based on a sample of more than 16 000 women at antenatal clinics
across the country, the Survey estimated that in 2004, 29.5 per cent
of pregnant women in South Africa were HIV positive and that a total
of 6.29 million South Africans were living with HIV.2

In 2005, the Human Sciences Research Council of South Africa
(HSRC) released its South African National HIV Prevalence, HIV
Incidence, Behaviour and Communication Survey (HSRC Survey).
Prevalence figures in this study were calculated by conducting a
household survey using questionnaires and blood sampling. The study
sampled a representative cross-section of society, visiting 12 581
households across South Africa, of which 10 584 (84 per cent) took
part in the survey. 23 275 (96 per cent) Of the eligible people in these
households agreed to be interviewed and 15 851 (65 per cent) agreed
to take a HIV test. Based upon this sample, the HSRC Survey estimated
the overall HIV prevalence rate for persons aged two and older to be
10.8 per cent.3

UNAIDS estimates that the 2003 adult prevalence rate for HIV was
21.5 per cent.?

1 UNAIDS & WHO ‘Epidemiological Fact Sheet on HIV/AIDS and Sexually Transmitted

Infections: South Africa’ (2004) 6.

D200I-(|) ‘National HIV and syphilis antenatal sero-prevalence survey in South Africa’

(2004).

3 HSRC ‘South African national HIV prevalence, HIV incidence, behaviour and
communication survey’ (2005) 33.

4 UNAIDS & WHO (n 1 above) 6.
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South Africa has an estimated population of 47.7 million.> The
adult (15-49 years old) prevalence rate was estimated to be 18.8 per
cent in 2005.° This translates into 5.1 million adults (more than 15
years old) living with HIV.” The exact number of the population that
has developed AIDS is unknown.

The tuberculosis (TB) prevalence rate in South Africa was 670
persons per 100 000 in 2004.8

In its Progress Report on the Implementation of the United Nations
General Assembly Special Session on HIV/AIDS Declaration (UNGASS
Progress Report), the DoH estimated that there were 332 205 HIV-
positive pregnant women in the country at the end of 2004. They
estimated the total number of women to have given birth during 2004
to be 1 118 198. The Department estimated the prevalence rate for
pregnant mothers in South Africa to be 29.7 per cent at the end of
2004.7 It is estlmated that at the end of 2004, 104 863 babies were
born with HIV."

The HIV infection rate is higher for women than for men.'" The
HSRC’s 2005 household survey estimates that 13.3 per cent of women
are HIV positive, while the figure for men is 8.2 per cent The age
group worst affected by the epidemic is young adults.'? Indeed,
figures show that it peaks for women aged 15 to 29 years of age, whlle
for men the highest infected age category is among those aged 30 to
34,

There is no recent or comprehensive data for HIV infection rates
in South Africa among vulnerable groups such as sex workers,
intravenous drug users and men having sex with men. HIV prevalence
among sex workers tested in KwaZulu- Natal increased from 50 per
cent in 1996-1997 to 61 per cent in 1998." By the late 1990s, the
prevalence rate of sex workers in two mining areas had reached nearly
70 per cent. In 2000, 50 per cent of sex workers tested were HIV
positive. Prevalence rates were also estimated to be well above 50
per cent for truck drivers who were tested at six sites outside of urban

UNFPA ‘State of the world population 2007: Unleashing the potential of urban
growth’ (2007) 90.

6 UNAIDS ‘2006 report on the global AIDS epidemic: A UNAIDS 10th anniversary
special edition’ (2006) 506.

As above.

UNDP ‘Human development report 2006: Beyond scarcity: Power, poverty and the
global water crisis’ (2006) 313.

Government of South Africa ‘Progress Report on Declaration of Commitment on
HIV and AIDS’ (2006) http://www.doh.gov.za/docs/reports/2006/ungass/
index.html (accessed 1 August 2006) 22.

10 DoH (n 2 above) 10.

" HSRC (n 3 above) 33-34.

12 DoH (n 2 above) 10.

13 HSRC (n 3 above) 135.

4 UNAIDS & WHO (n 1 above) 2.
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centres.'® There is also a lack of up-to-date statistics for HIV
prevalence rates among men having sex with men (MSM). Indeed, the
figures cited in UNAIDS and WHO’s 2004 Epidemiological Fact Sheet on
HIV/AIDS and Sexually Transmitted Infections are taken from 1986
data which showed a median HIV prevalence of eight per cent for
Durban and 11 per cent in Cape Town. ¢

The number of AIDS-related deaths is extremely difficult to
calculate as a majority of deaths have been found to have been
misclassified. Several researchers have found that deaths in South
Africa are frequently misclassified, and in particular a large
proportion of AIDS-related deaths are classified as AlIDS-related
conditions, without any reference to HIV. " In its 2005 World Mortality
Report, the UN revealed that the total number of annual deaths (from
all causes) has risen from 317 000 during 1990-1995 to 754 000 during
2000-2005."8 One study of nearly 2.9 million death certificates
indicated that there was a 62 per cent increase of deaths among
people 15 years of age and older during 1997-2002. Deaths among
those aged 25 - 44 years more than doubled during the same period.
AIDS is believed to be the primary reason for this mortality increase. '?

UNICEF estimates that there were 1.2 million children orphaned
by AIDS, defined as children under age 17 who have lost one or both
parents to AIDS, in South Africa at the end of 2005.20

2. International human rights treaties

2.1 Ratification status of international human rights treaties?'

Treaty Ratification/
(entered into force) accession
(deposit)

International Covenant on Civil and Political Rights (ICCPR) | 10/12/1998
(23/03/1976)

5 UNAIDS & WHO (n 1 above) 2.

As above.

7" p Groenewald et al ‘Identifying deaths from AIDS in South Africa’ (2005) 19 AIDS
193-201.

United Nations Department of Economic and Social Affairs (Populations Division)
‘World Mortality Report 2005’ (2006) http://www.un.org/esa/population/
publications/Worldmortality/WMR 2005.pdf (accessed 10 September 2007) 364.
19 UNAIDS & WHO ‘AIDS epidemic update’ (2005) 22.

20 UNICEF ‘State of the world’s children 2007: Women and children, the double
dividend of gender equality’ (2007) 116.

For ratification status, see Office of the UN High Commissioner for Human Rights
(OHCHR) ‘South Africa Homepage’ http://www.ohchr.org/english/countries/za/
index.htm (accessed 20 January 2007). The dates between brackets in the first
column are the dates of entry into force of the relevant treaties.

21
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ICCPR Optional Protocol (23/03/1976) 28/08/2002

International Covenant on Economic, Social and Cultural
Rights (ICESCR) (03/01/1976)

Convention on the Elimination of All Forms of | 15/12/1995
Discrimination against Women (CEDAW) (03/09/1981)

CEDAW Optional Protocol (22/12/2000) 18/10/2005

Convention on the Rights of the Child (CRC) (02/09/1990) | 16/06/1995

2.2

State reports22

South Africa submitted its initial report to the Committee on the
Rights of the Child in December 1997. The report sets out statistics
and measures taken by the government to address the HIV epidemic.
The Committee on the Rights of the Child considered the report in
January 2000. In its concluding observations the Comm1ttee made the
following statement with respect to HIV and AIDS:2

While the Committee notes that the State party has launched a
Partnership Against HIV/AIDS Programme (1998) which aims, inter alia,
to establish counselling and treatment centres for people living with
HIV/AIDS and sexually transmitted diseases (STDs), it remains concerned
about the high and increasing incidence of HIV/AIDS and STDs ... The
Committee recommends the reinforcement of training programmes for
youth on reproductive health, HIV/AIDS and STDs ... The Committee
further recommends the full participation of youth in the development
of strategies to respond to HIV/AIDS at the national, regional and local
levels. Particular emphasis should be placed on changing public attitudes
toward HIV/AIDS and identifying strategies to address the continued
discrimination experienced by children and adolescents infected with
HIV.

In its concluding observations on South Africa’s report on the
implementation of CEDAW, adopted in 1998, the CEDAW Committee
did not discuss HIV or AIDS.2

22

23

24

For the state reports and concluding observations discussed below, see http://
www.ohchr.org/english/countries/za/index.htm (accessed 20 January 2007).

CRC ‘Concluding observations of the CRC: South Africa’ (CRC/C/15/Add/122)
(2000) para 31.

CEDAW ‘Concluding observations of the Committee on the Elimination of
D;scrimination against Women: South Africa’ (A/53/38/Rev 1) (1998) paras 100-
137.
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3. AU and SADC treaties

3.1 Ratification status of AU and SADC treaties?>

Treaty Ratification/

(entered into force) accession
(deposit)

African Charter on Human and Peoples’ Rights (ACHPR) 09/07/1996

(21/10/1986)

African Charter on the Rights and Welfare of the Child 07/01/2000

(29/11/1999)

Protocol to the African Charter on Human and Peoples’ | 17/12/2004
Rights on the Rights of Women in Africa (25/11/2005)

Treaty of the Southern African Development Community | 29/08/1994
(SADC) (30/09/1993)

SADC Protocol on Health (14/08/2004) 04/07/2000

3.2 State reports

South Africa submitted its initial report to the African Commission on
Human and Peoples’ Rights in 1998. The report details pending
legislation, government policy, and partnership initiatives that
concern the HIV epidemic. South Africa acknowledged the frightening
scope of its HIV epidemic and summarised both the AIDS action plan
for South Africa 1998-2000 and the Government plan to prevent HIV/
AIDS in South Africa.2® The ACHPR considered the report in April
1999.27 |t favourably observed South Africa’s commitment to
addressing the epidemic and its national action plan for 1998-2000.28
However, the Commission recommended that South Africa consider
the impact of HIV on the economic and social rights of women and
other vulnerable groups.2’

25 Ratification status available at http://www.africa-union.org and at http://

www.sadc.int (accessed 20 January 2007).
Government of South Africa ‘Initial report on the African Charter on Human and
People’s Rights’ http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/d2c94c67c4df8870
802567ef0035d7c8?0pendocument 80-81.
27 ACHPR ‘Consideration of initial report to the ACHPR’ (1999) 2.

As above, 4.
29 As above, 5.

26
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The number of references to HIV and AIDS increased with the first
periodic state report submitted to the ACHPR in 2005.30 South Africa
committed itself to educating people about HIV, 3" while recognising
that HIV is a social burden not easily dealt with.32 The report briefly
described the HIV/AIDS Strategic Plan. It incorporated provisions to
reduce the number of new HIV infections (especially among youth)
and to reduce the impact of HIV on individuals and families.

In its concluding observations on the report, the African
Commission did not list HIV and AIDS under principal areas of concern.
Instead it sought further information on law and policy relating to HIV
and AIDS.33

3.3 Status of international and human rights treaties in
domestic law

Section 231 of the Constitution regulates the signing, ratification and
the transformation of treaties into domestic law:

(1) The negotiating and signing of all international agreements is the
responsibility of the national executive.

(2) An international agreement binds the Republic only after it has been
approved by resolution in both the National Assembly and the National
Council of Provinces, unless it is an agreement referred to in sub-
section (3).

(3)An international agreement of a technical, administrative or
executive nature, or an agreement which does not require either
ratification or accession, entered into by the national executive, binds
the Republic without approval by the National Assembly and the National
Council of Provinces, but must be tabled in the Assembly and the Council
within a reasonable time.

(4) Any international agreement becomes law in the Republic when it is
enacted into law by national legislation; but a self-executing provision of
an agreement that has been approved by Parliament is law in the
Republic unless it is inconsistent with the Constitution or an Act of
Parliament.

(5) The Republic is bound by international agreements which were
binding on the Republic when this Constitution took effect.

30 Government of South Africa ‘First Periodic Report on the African Charter on

Human and Peoples’ Rights: 2001’ (2001) http://www.chr.up.ac.za/hr_docs/
countries/docs/Periodic%20report%20african%20charter%20final%20print.doc
Though the report is dated 2001 it was not submitted to the ACHPR until May 2005
(accessed on 20 January 2007).
31 As above, 127.
32 pg above, 135.
ACHPR ‘Concluding observations and recommendations on the First Periodic
Report of the Republic of South Africa, 38th ordinary session, 21 November - 5
December 2005’ (2005) http://www.chr.up.ac.za/hr_docs/countries/docs/
concluding¥%20observations%20-%20south%20african¥%20periodic%20report%20-
%20update%20and%20%20adopted.doc.(accessed 20 January 2007).
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Therefore, an Act of Parliament or other form of national
legislation is necessary for a ratified treaty to be incorporated into
domestic law, unless the treaty provisions are ‘self-executing’. Three
principal methods are employed by the legislature to transform
treaties into domestic law: the provisions of a treaty may be
embodied in the text of an Act of Parliament; the treaty may be
included as a schedule to a statute; or an enabling Act of Parliament
may give the executive power to bring a treaty into effect by means
of proclamation or notice in the Government Gazette.

Each ministry is responsible for the ratification and
implementation of international agreements within its sector. South
Africa has implemented international agreements, either through
dedicated legislation such as the legislation implementing the Hague
Convention on Child Abduction, or through various pieces of
legislation, which was the means used to implement the prov1510ns of
the International Covenant on Civil and Political Rights. 34

3.4 International Guidelines

In 1996 UNAIDS, in collaboration with the Office of the United Nations
High Commissioner for Human Rights, adopted the International
Guidelines on HIV/AIDS and Human Rights (the Guidelines). The
Guidelines focus on three crucial areas: (1) improvement of
governmental capacity for acknowledging the government’s
responsibility for multi-sectoral co-ordination and accountability; (2)
widespread reform of laws and legal support services, with a focus on
anti-discrimination, protection of public health, and improvement of
the status of women, children and marginalised groups; and (3)
support for increased private sector and community participation in
the response to HIV, including building the capacity and responsibility
of civil society to respond ethically and effectwely

In 1997, the South African Human Rights Commission (SAHRC)
approved the International Guidelines and called on the government
to implement them.

The most recent state report prepared by South Africa dealing
with HIV is the 2006 UNGASS Progress Report.>® The Report provides
an overview of the HIV and AIDS situation in South Africa, discusses
South Africa’s Comprehensive HIV and AIDS Strategy, and discusses
the National Commitment and Action Indicators.

The report does not outline any recommendations. It does,
however, discuss the challenges that the country is currently facing

34 nterview with S Maqungo, Principal State Law Advisor, 5 September 2002.

35 OHCHR & UNAIDS ‘HIV/AIDS and Human Rights International Guidelines’ (1996),
foreword.

36 Government of South Africa (n 9 above).
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and notes that the most pressing challenges, such as the shortage of
health personnel in the public health sector, are related to health
systems.

The report generated a significant amount of controversy. First,
contrary to UNGASS policy, the report is believed to have been
submitted without any input from non-governmental organisations.
Moreover, some critics claim that the information reported by the
DoH leaves one with the false impression that HIV is under control in
South Africa.

Accordingly, the Treatment Action Campaign (TAC) decided to
submit an earlier report prepared for the African Peer Review
Mechanism to UNGASS in order to present a more balanced
perspective of the government's response to HIV. Second, in March
2006, the TAC and the AIDS Law Project (ALP) learned that they had
been excluded from accreditation by the United Nations General
Assembly Special Session on AIDS. UNAIDS had originally placed them
on the list but member countries have a chance to review the list of
organisations. It has been suggested that South Africa objected to
both the TAC and ALP.3’

4, National legal system of country

4.1 Form of government

South Africa’s constitutional order is more than ten years old. The
apartheid system officially came to an end on 27 April 1994, the day
of the first democratic election in South Africa. The basic principles
and features underlying the new constitutional order are
constitutionalism, rule of law, democratic accountability, separation
of powers with checks and balances, co-operative government and
devolution of power.38

In terms of the new constitutional order, South Africa has a clear
separation of powers between the legislature (Parliament), the
judiciary and the executive (Cabinet). The new South African system
is comprised of three spheres of government: national, provincial and
local. Each sphere has powers and functions as delineated in the
Constitution. All spheres are distinct, yet interdependent on the
others.

37 See Treatment Action Campaign ‘TAC and ALP excluded from UNGASS’ TAC
Electronic Newsletter 30 March 2006 http://www.tac.org.za/newsletter/2006/
ns30_03_2006.html#UNGASS (accessed 1 August 2006).

38 | Currie & J De Waal The bill of rights handbook (2005) 7.
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4.2 Legal system

The South African legal system is a mixture of Roman Dutch Law and
English common law with the new constitutional dispensation. The
Constitution is the supreme law of South Africa. The Constitutional
Court is the court of final instance in all matters relating to the
interpretation, protection and enforcement of the provisions of the
Constitution. Some matters fall exclusively within the jurisdiction of
the Constitutional Court whilst others will normally first be heard by
the High Court. The highest court for non-constitutional matters is the
Supreme Court of Appeal. The superior courts are called High Courts
and lower courts are the Magistrate’s Courts. Other courts include the
small claims courts and certain specialised courts such as the Labour
Courts.3?

4.3 Constitution and Bill of Rights

The Interim Constitution*® came into force on 27 April 1994. The
Interim Constitution brought about three fundamental changes in
South Africa. Firstly, it brought an end to the racially qualified
constitutional order that had accompanied 300 years of colonialism,
segregation and apartheid. Secondly, the doctrine of parliamentary
sovereignty was replaced by the doctrine of constitutional supremacy
and a Bill of Rights was incorporated to safeguard human rights.
Thirdly, the strong central government of the past was replaced by a

system of government with federal elements.#! One of the Interim
Constitution’s principal purposes was to set out the procedures for the
negotiation and drafting of a ‘final’ Constitution. The final
Constitution of the Republic of South Africa,*? entered into law on 4
February 1997.

The human rights norms enshrined in the Constitution are
justiciable. The Bill of Rights guarantees both civil and political rights
as well as economic, social and cultural rights. Numerous provisions
in the Bill of Rights impact directly and indirectly on HIV and AIDS.
These include:

» section 9: Equality;
» section 10: Human dignity;

39 Labour Relations Act 66 of 1995 ch VII sec 151 establishes a Labour Court with
concurrent jurisdiction to the Supreme Court. The jurisdiction and powers of the
Labour Court are set out in secs 157 and 158 of the Labour Relations Act. Sec 167
establishes a Labour Appeal Court, which is the final court of appeal for all
judgments and orders made by the Labour Court in respect of the matters within
its exclusive jurisdiction.

40 nterim Constitution Act 200 of 1993.

41" Currie & De Waal (n 38 above) 2.

42 Constitution of Republic of South Africa Act 108 of 1996.
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» section 11: Life;

» section 12: Freedom and security of the person;

» section 14: Privacy;

» section 23: Labour practices;

« section 24: Environment;

» section 25: Property;

o section 26: Housing;

» section 27: Health care, food, water and social security;
« section 28: Children;

» section 29: Education;

» section 31: Cultural, religious and linguistic communities;
« section 33: Just administration action;

» section 35: Arrested, detained and accused persons; and
« section 36: Limitation of rights.*3

4.4 National human rights institutions

South Africa’s national human rights institution is the South African
Human Rights Commission (SAHRC). Chapter 9 of the Constitution
confirms that SAHRC is established, along with several other
organisations, to strengthen constitutional democracy in South Africa.

The SAHRC’s mandate is wide and it has taken on numerous HIV-
related issues.*4 A 2003 report on hospitals in the Eastern Cape, for
example, reported that ‘hospital after hospital complained about the
lack of anti-retroviral drugs for general use by HIV/AIDS patients’.*
Its socio-economic rights reports each contain a section dealing with
health that addresses HIV.# Recently, SAHRC has taken the South
African National Blood Service to task with respect to their ban on gay
men donating blood. SAHRC insists that restrictions ought to be based

upon epidemiological data or research in the topic.*

43
44

As above.

Human Rights Watch ‘South Africa: Government Human Rights Commissions in

Africa’ (2001), http://hrw.org/reports/2001/africa/southafrica/southafrica.html

(accessed 1 August 2006).

SAHRC ‘Report - site visits and investigation - Eastern Cape hospitals’ (2003),

g(t)t)p:/ é}/)vww.sahrc.org.za/eastern_cape_hospitals_report.PDF (accessed 1 August
6) 30.

See, eg, SAHRC ‘The right to health’ 5th economic and social rights report 2002-

%883 -%004) http://www.sahrc.org.za/5th_esr_health.pdf (accessed 1 August
6) 39.

47 See ‘SAHRC: Gay men should be allowed to donate blood’ Mail & Guardian 20

January 2006, http://www.mg.co.za/articlePage.aspx?articleid=261914&area=/

breaking_news/breaking_news__national/ (accessed 1 August 2006).

45

46
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The SAHRC Annual Report also makes note of the SAHRC’s
interventions, including HIV interventions, as part of the indicators
used to review its own annual performance.

5. Government regulation of HIV and AIDS: overall
picture

5.1 Responsible department

At the political (cabinet) level, responsibility for dealing with ongoing
HIV and AIDS-related matters has been deferred to an Inter-Ministerial
Committee on AIDS (IMC) composed of eight Ministries.

The South African National AIDS Council (SANAC) is the highest
body that advises government on all matters relating to HIV and AIDS.
It was established in 2000 to mamstream a multi-sectoral approach to
the HIV epidemic in South Africa.? Its major functions include:
advising government on HIV/AIDS/STD policy; mobilising resources for
the implementation of AIDS programmes; monitoring the
implementation of the Strategic Plan in all sectors of society;
advocating for the effective involvement of sectors and organisations
in implementing programmes and strategies; and recommending
appropriate research.”” SANAC is assisted by Provincial AIDS Councils
in the implementation and definition of AIDS programmes at district,
municipality and community levels.

The Deputy President chairs the SANAC. The boda/ is essentially
composed of an Executive Committee with 9 members>! mandated to
deal with urgent matters and to oversee the implementation of AIDS
programmes; a plenary body of 33 members representing different
governmental departments and members of civil society; and 5
technical task teams.>? It was initially envisaged that SANAC meet on

48 SAHRC ‘South African Human Rights Commission annual report 2004-2005’ (2005)
http://www.sahrc.org.za/sahrc_cms/publish/cat_index_47.shtml (accessed 1
August 2006) 13.

49 Government of South Africa ‘South African National AIDS Council (SANAC)’ (2006)
http://www.info.gov.za/issues/hiv/sanac.htm (accessed 1 August 2006).

50 Government of South Africa HIV/AIDS/STD Strategic Plan for South Africa 2000-

2005 (2000) 12  http://www.info.gov.za/otherdocs/2000/aidsplan2000.pdf

(accessed 1 August 2006).

Five Cabinet Ministers, a member of NAPWA, a representative from the women’s

sector of the civil society, a representative from the hospital sector, and a

representative from COSATU.

The technical tasks teams are composed of experts in prevention; care and

support; information, education, communication and social mobilisation;

rest?arch, monitoring, surveillance and evaluation; and legal issues and human
rights.

51

52
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a monthly basis; however, in 2002, members agreed that meetings
will be held quarterly.?3 Since its inception in 2000, the meetings of
SANAC have been scarce and highly irregular, > thus hindering the
effective fulfilment of the body’s mandate as issues to be addressed
pile up. Furthermore, the members of SANAC are not full-time paid
staff; participation in SANAC is on a voluntary basis. This is believed
to affect the commitment of members to their obligations with
SANAC. Finally, the high number of government representatives and
the prominent role of the DoH have interfered w1th the transparent
operation of SANAC. According to Strode and Grant,?

[t]he current structure has allowed the DoH to dominate SANAC. The
(SANAC’s) Secretariat was placed within the DoH and they effectively set
the agenda for all meetings; this meant that other sectors (namely
members of the civil society) were not given an equal opportunity to
place issues on the SANAC agenda.

Strode and Grant add that ‘SANAC is not accountable to anyone; it
does not report to any structure and its minutes and proceedings are
kept confidential’.?®

According to the HIV & AIDS & STI Strategic Plan for South Africa
2007-2011, SANAC will be changed. The newly strengthened SANAC
will operate at three levels through

» a high level council, meeting twice per annum, chaired by the Deputy
President;

» sector level co-ordination — with sectors taking responsibility for
their own organisation, strategic plans, programmes, monitoring, and
reporting to SANAC; and

o programme level organisation — led by the social cluster of
government.>’

In addétlon SANAC will be allotted with a Monitoring and Evaluation
Unit.>

5.2 HIV and AIDS plan

The HIV & AIDS & STI Strategic Plan for South Africa 2007-2011 (NSP)
represents the country’s multisectoral response to the challenge with
HIV infection and the wide-ranging impacts of AIDS. It follows the HIV/
AIDS/STI Strategic Plan for South Africa 2000-2005 (2000), and is

53 A Strode & K Barrett Grant Understanding the institutional dynamics of South

Africa’s response to the HIV/AIDS pandemic (2004) 14.

54 For instance, Strode & Grant above. Note that in 2002 SANAC met only three
times.

35 153 above, 23.

As above.

57 HIV & AIDS & STI Strategic Plan for South Africa 2007-2011 (2007) 9. The NSP was
adopted on 2 May 2007.

%8 57 above, 132.
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inspired by various other documents, such as the National Operational
Plan for Comprehensive HIV and AIDS management, treatment, care
and support (2003), the 1997 Annual HIV/AIDS/STD Review, the DoH’s
White Paper for the transformation of the health system and the 1994
National AIDS Plan for South Africa. The Strategic Plan is based on an
Integration of STD/HIV/AIDS and TB Care and Responses. It centres
the response to the HIV epidemic on strategies of prevention,
management and care.

5.3 Legislation

The following pieces of legislation regulate issues related to HIV and
AIDS in South Africa:

e Schedule 6 (a)(iv) of the Criminal Procedure Second Amendment
Act 85 of 1997 makes the granting of bail more difficult in
instances where the suspected rapist is known to be HIV positive.

» The Medicines and Related Substances Control Amendment Act 90
of 1997 addresses the use of generic medicines.

e The Criminal Law Amendment Act 105 of 1997 provides for
harsher sentencing of HIV-positive rapists.

» Sections 6, 7(1) and (2) and 50(4) of the Employment Equity Act
55 of 1998 deal specifically with HIV and AIDS in employment.

» Sections 34(1) and (2) of the Promotion of Equality and Prevention
of Unfair Discrimination Act 4 of 2000 make direct reference to
HIV and AIDS.

5.4 HIV and AIDS policy

The following policy documents, though not legally binding, have
been adopted to regulate different issues related to HIV and AIDS:

Charter of Rights on AIDS and HIV, 1992 (non-binding);

Social Welfare action Plan on HIV/AIDS, 1997;

National Patient’s Rights Charter (non-binding), 1999;

Management of Occupational Exposure to the Human Immuno-

deciency Virus (HIV), DoH, 1999;

» National Policy on HIV/AIDS, for Learners and Educators in Public
Schools, and Students and Educators in Further Education and
Training Institutions, 1999;

« Ethical Considerations for HIV/AIDS Clinical and Epidemiological

Research, 2000;

Guidelines on Voluntary Counselling and Rapid HIV Testing, 2000;

HIV/AIDS/STD Strategic Plan for South Africa, 2000-2005;

Life Office’s Association Protocol on HIV Testing, 2000;

Recommendations for Managing HIV Infection in Children, 2000
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o Department of Defence Policy, The Management of Human
Immunodeficiency Virus (HIV) and Acquired Immunodeficiency
Syndrome (AIDS), 2001;

« The South African Medical Association Human Rights and Ethical
Guidelines on HIV: A Manual for Medical Practitioners, 2001;

o Guidelines for Good Clinical Practice in the Conduct of Trials in
Human Participants in South Africa, DoH, 2001;

« Management Strategy: HIV/AIDS in Prisons, 2002;

« National Guidelines for Social Services to Children Infected and
Affected by HIV/AIDS, 2002;

e Guidelines on the Adequate Treatment of Opportunistic
Infections, 2002;

e Operational Plan for Comprehensive HIV and AIDS Care,
Management and Treatment for South Africa, 2003;

o Guidelines on Ethics for Medical Research: HIV/AIDS Preventive
Vaccine Trials drafted by the South African Medical Research
Council in May 2002;

e Policy Guidelines for Management of Transmission of Human
Immunodeficiency Virus (HIV) and Sexually Transmitted Infections
(STls) in Sexual Assault, DoH (undated);

« Policy Guidelines and Recommendations for Feeding of Infants of
HIV-Positive Mothers, DoH;

« Prevention of Mother-to-Child HIV Transmission and Management
of HIV Positive-Pregnant Women, DoH (undated);

« Recommendations for the Prevention and Treatment of
Opportunistic Infections and HIV-related Diseases in Adults; and

o HIV & AIDS & STI Strategic Plan for South Africa 2007-2011 (2007).

5.5 Court decisions

The following court decisions related to HIV or AIDS have been handed
down in South Africa:

The Constitutional Court of South Africa:
« SvJordan and Others>®

For a detailed discussion, see part 10.5 below.
« Hoffmann v South African Airways®°

Before the enactment of the Employment Equity Act, the
Constitutional Court decided in this case that the denial of
employment to a prospective employee for reasons of his HIV status

39 sy Jordan and Others 2001 10 BCLR 1055 (T).
0 Hoffmann v South African Airways 2001 1 SA 1 (CC).
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constituted unfair discrimination and violated the right to fair labour
practices guaranteed in the Constitution.®’

» Minister of Health and others v Treatment Action Campaign and
others®?

For detailed discussion, see part 6.5 below.
e Mnguni v Minister of Correctional Services and Others®3

A prisoner serving a prison term of 15 years, without the benefit of
legal assistance, sought an order for his medical parole to be
reconsidered when he had been diagnosed HIV positive in 1998 while
in prison. In 2004 he was informed that his CD4 blood count had
dropped below a critical level, below which his immune system was
severely compromised. The applicant in the case sought direct access
to the Constitutional Court after he was refused medical parole.
However, the application for direct access was dismissed because the
applicant did not demonstrate exceptional circumstances justifying
direct access. The Constitutional Court agreed that the case raised
important issues and limited the grounds for its dismissal to the
applicant’s failure properly to demonstrate exceptional
circumstances.

o E N and Others v Government of RSA and Others®
For detailed discussion, see part 14 below.
The Supreme Court of Appeal:

o C v Minister of Correctional Services®® and W and Others v Minister of
Correctional Services and Others®®

The Supreme Court ruled in favour of the applicants ‘C’ and ‘W’,
specifying that pre-test counselling is compulsory in order to obtain
informed consent for HIV testing.

« Chauke v S

The case involved an individual convicted of culpable homicide, rape
and assault with intent to do grievous bodily harm. The Supreme Court
considered the extent to which the HIV-positive status of the accused

61 Pre-employment HIV testing is illegal in South Africa according to sec 7(2) of the

Employment Equity Act 55 of 1998, unless such testing is justifiable by the Labour
Court in terms of sec 50(4) of the Act. The Employment Equity Act, like the
Labour Relations Act, covers everyone, including job applicants, except for
members of the South African National Defence Force, the National Intelligence
Agency, and the Secret Services.

62 Mzinisée&r of Health and Others v Treatment Action Campaign and Others 2002 5 SA
721 (CC).

63 Mnguni v Minister of Correctional Services and Others 2005 12 BCLR 1187 (CC).

64 F N and Others v Government of RSA and Others 2007 1 BCLR 84 (D).

65 C v Minister of Correctional Services 1996 4 SA 292 (T).

W and Others v Minister of Correctional Services and Others CPD Supreme Court

case number 2434/96 unreported.

67 Chauke v S 1997 JOL 1270 (T).
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should be a factor in sentencing. Considering the general principle
that a convicted person’s health or life expectancy may, depending
on the circumstances, afford a good reason for not sentencing him to
imprisonment, although not automatically relieving him from being
imprisoned, the Court held that the burdensome conditions to which
he is subjected to in prison require some diminution of sentence.

» Jansen van Vuuren and Another NNO v Kruger68

The applicant’s doctor disclosed the applicant’s HIV status, without
prior authorisation from the applicant, to two other doctors whilst
playing a game of golf. The Appellate Division ruled in favour of the
applicant’s right to confidentiality and stated that the ‘public
interest’ did not warrant the disclosure.

o Memory Mushando Magida v The State®®

The appellant was convicted on 99 counts of fraud and was convicted
to a cumulative total sentence of 16 years and three months’
imprisonment. The unsuspended term of imprisonment amounted to
five years, five months and two days. The Supreme Court found that
appellant’s HIV status entitled her to a lesser sentence because the
treatment her doctor prescribed to her was not available in prison.
The court decided that the appellant should be sentenced to
imprisonment for a period of two years, three months and 25 days.

The High Court of South Africa:
« Applicant v Administrator, Transvaal and Others’®

In this case, a provincial hospital promised to treat the applicant with
expensive medication (Gancyclovir) and even inserted a catheter into
the applicant for this purpose. The hospital then rescinded its
decision, stating that the drug was too expensive and that it did not
want to set a precedent. The Court ordered the administration of the
medicine but stressed the need to examine the specifics of each case.
This decision did not mean that all AIDS patients were entitled to the
medication.

o Costa Gazidis v The Minister of Public Services and Administration;
the Director-General: Provincial Administration, Eastern Cape
Province and Magistrate Maqubela’’

In April 1999, Dr Gazidis, in his capacity as a medical doctor and
secretary for health of the Pan African Congress, made a public
statement criticising the Minister of Health for refusing to make
antizidovudine (AZT) available to pregnant women living with HIV in
South Africa. In December 1999, a disciplinary enquiry was instituted

68 Jansen van Vuuren and Another NNO v Kruger 1993 4 SA 842 (A).

69 Memory Mushando Magida v The State Supreme Court case number 515/04
unreported.

70 Applicant v Administrator, Transvaal and Others 1993 4 SA 733 (T).

71 The decision of the Magistrate Court is referred to as 25510/01.
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against the applicant in terms of the Public Service Act (Proclamation
103 of 1993). He was then found guilty of misconduct. On appeal, the
Transvaal Provincial Division of the High Court decided that there was
no evidence upon which the third respondent could have convicted
the appellant of the charge of having caused prejudice to the
department. The result of this judgment is that in future it will be
much more difficult for the Department of Public Administration to
discipline public servants for speaking out and exercising their rights
to freedom of speech on controversial government policies.

« NM and Others v Smith and Others (Freedom of Expression Institute
as Amicus Curiae)”

Three women instituted legal action against the defendants after they
had published their full names and HIV status without their consent in
the biography of De Lille, written by Smith and published by New
Books Africa. The High Court found that only the book’s publisher had
violated the right to privacy of applicants. However, the
Constitutional Court held that all respondents had been aware that
the applicants had not given consent to the publication of their
names. Therefore, the Constitutional Court found that all respondents
had violated the rights to privacy and dignity of the applicants and
ordered them to pay to each applicant the sum of R35 000 and that
the names of the applicants were to be removed from all unsold
copies of the book.

e Perreira v Buccleuch Montessori Nursery73

Karen Perreira applied to enrol her foster daughter, Tholakele, at the
Buccleuch Montessori Nursery School in January 2001. At the time she
made the application, she informed the principal of Tholakele’s HIV-
positive status. The school indicated that they wished to defer the
enrolment until the child was three years old and ‘past the biting
stage’. The Court found that the school had not taken a decision to
exclude Tholakele, but had simply ‘deferred’ her enrolment. The
Court dismissed the application with costs.

« SvCloete™

In this case, a prisoner was granted early release due to his HIV
condition. The Judge ruled that ‘his condition is such and has changed
so that to continue to serve imprisonment would be far harsher a
sentence for him than for any other person serving a similar
sentence’.”?

72 NM and Others v Smith and Others (Freedom of Expression Institute as Amicus

Curiae) 2007 7 BCLR 751 (CC).

Perreira v Buccleuch Montessori Nursery Johannesburg High Court case number
4377/02 unreported.

74 Sy Cloete 1995 1 SACR 367 (W).

75 As above, para F.

73
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« S v Nyalungu’®

The accused was convicted of rape and attempted murder. He had
raped the complainant while aware that he was HIV positive. This
offence attracted the prescribed minimum sentence of life
imprisonment. The High Court decided that the nature of the offences
was such that there were no substantial and compelling circumstances
warranting a sentence less than life imprisonment.

» Van Biljon & Others v Minister of Correctional Services”’

Four HIV-infected prisoners applied for a declaratory order that their
right to adequate medical treatment entitled them to anti-retroviral
drugs (which they had received initially, but which were discontinued
by the Department of Correctional Services). The Minister argued that
the state was obliged only to provide the applicants with the same
standard of care as was provided in state hospitals, where the use of
the drugs was limited; and, the applicants would not have qualified
for ARVs under the policy in place. The Court granted the order, that
in determining what constitutes ‘adequate medical treatment’, it is
necessary to examine what the state can afford to provide.”® In this
case, the Court found that the applicants should receive the
treatment, but this does not entitle all prisoners with HIV to receive
ARVs. A prisoner’s right to medical treatment requires an examination
of the circumstances of the particular case.

« Venter v Nel”®

The Court granted the plaintiff damages on the grounds that the
defendant had infected her with HIV during sexual intercourse.
Damages awarded took into account both future medical expenses as
well as the possibility of a reduction in life expectancy, psychological
stress, and pain and suffering.

* VRM v The Health Professions Council of South Africa and Others®0

The applicant alleged that her doctor had conducted a HIV test
without her informed consent and without providing pre- and post-
test counselling. The applicant further alleged that her doctor did not
disclose her HIV status to her and that he did not advise her on
measures to take to reduce the risk of MTCT during birth. The Judge
dismissed the case with costs upon finding that a proper case was not
made out for the relief sought.

The Labour Court of South Africa:

76 5 v Nyalungu 2005 JOL 13254 (T).

7 Van Biljon & Others v Minister of Correctional Services 1997 4 SA 441 (C).

For various reasons, only two of the four applicants in this case were considered

by the Court. These two applicants were entitled to ARVs at state expense.

79 Venter v Nel 1997 4 SA 1014 (D).

80 VRM v The Health Professions Council of South Africa and Others 2003 JOL 11944
(T).
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» Joy Mining Machinery Division of Harnischfeger SA Pty Ltd v National
Union of Metal Workers of South Africa81

The Labour Court ruled that anonymous voluntary HIV testing of
employees in terms of Section 7(2) of the Employment Equity Act 55
of 1998 is legal. The Court enumerated 11 grounds that must be taken
into account when performing voluntary HIV tests, such as: (1) that
the test to be used is the ELISA Saliva Test; (2) that at no time will the
participating employee be asked his/her name, nor will such
information be recorded on the sample; (3) that the employer make
it clear that it does not intend to discriminate against HIV-positive
employees.

o AvSAABZ

The applicant was refused employment with South African Airways
after testing HIV positive in a pre-employment test. The Court held
that excluding ‘A’ from the position of cabin attendant on the grounds
of his HIV status was unjustified and awarded him compensation.

The CCMA (Commission for Conciliation, Mediation and Arbitration):
« Nasuwu obo Zulu v Chen83

The applicant, employed by the respondent as a child-minder, was
dismissed after she refused to comply with the respondent’s demand
to undergo an HIV test. The Commissioner held that employees are
not obliged to take HIV tests and that the applicant’s refusal to do so
was lawful. The applicant’s dismissal was therefore automatically
unfair.

e Zungu v ET Security Services®*

The applicant alleged that his dismissal was unfair and that, even
though he had full-blown AIDS, he was still capable of performing his
duties as a security guard. The CCMA found to the contrary and stated
that the applicant was lawfully dismissed, that the severity of the
opportunistic infection he suffered from made it impossible for him to
perform his duties, and that the respondent acted in good faith.

Unreported cases:

o PW v Minister of Correctional Services (1994)
For a detailed discussion, see part 14 below.

» Booysen v Correctional Services (2000)

A prisoner took the Department of Correctional Services (DCS) to
Court for not allowing him visitation rights with his gay partner who

81 Joy Mining Machinery Division of Harnischfeger SA Pty Ltd v National Union of

Metal Workers of South Africa 2002 23 ILJ 391 (LC).
8 AvSAA J1916/99.
83 Nasuwu obo Zulu v Chen 2002 5 BALR 511 (CCMA).
84 Zungu v ET Security Services CCMA case number KN50648 unreported.



226 HIV, AIDS and the law in South Africa

was dying of AIDS. The case was eventually settled out of Court and
the DCS allowed the visitation.

6. Access to health care

6.1 Government regulation of access to health care

In November 2003, Cabinet approved the DoH’s Operational Plan for
Comprehensive HIV and AIDS Care, Management and Treatment for
South Africa (Operational Plan)85 and began implementation in April
2004. The Operational Plan resulted from recommendations of the
report of the Joint Health and Treasury Task Team that was mandated
by the Cabinet to examine the treatment options to supplement
comprehensive care for HIV and AIDS in the public sector. In terms of
managing the HIV epidemic in South Africa, the Strategic Priorities for
the National Health System 2004-2009 emphasises the
implementation of the operational plan, which includes the safe
provision of anti-retrovirals to patients who qualify for enrolment in
the programme.

The main objectives of the operational plan are to provide
comprehensive care and treatment for people living with HIV and to
strengthen the national health system in order, among other reasons,
to scale up anti-retroviral treatment in South Africa. It focuses on
three main objectives: to strengthen prevention strategies to reduce
the number of infections; to enhance efforts to prevent and treat
opportunistic infections while improving nutrition and lifestyle
choices; and to provide appropriate treatment of AIDS-related
conditions, including the possibility of using anti-retroviral therapy in
patients with low CD4 counts and suitable palliative and terminal care
when treatment has run its course.

The Constitution states in section 27(1)(a) that ‘[e]veryone has
the right to have access to health care services, including
reproductive health care’. According to section 27(2) ‘[t]he state
must take reasonable legislative and other measures, within available
resources, to achieve the progressive realisation of each of these
rights’. Section 27(3) states that no one can be denied emergency
medical treatment. Section 28(1)(c) provides for ‘basic health care
services’ for children, while section 35(2)(e) provides for ‘adequate
medical treatment’ for detainees and prisoners at the state's
expense.

85 DoH ‘Operational Plan for Comprehensive HIV and AIDS Care, Management and

Treatment for  South  Africa’  http://www.info.gov.za/otherdocs/2003/
aidsplan.pdf (accessed 1 August 2006).
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The National Health Act8® was enacted in 2004. It seeks to
‘protect, respect, promote and fulfil the rights of the people of South
Africa to the progressive realisation of the constitutional right to
access to health care services, including reproductive health care.’ It
does so by regulating national health services, private and public,
across the country. The Charter of the Public and Private Health
Sectors of the Republic of South Africa of 200437 is an agreement
between the government and private health care providers to ensure
that the standards set in the National Health Act and the provisions of
the Patients’ Rights Charter are adhered to by private care providers.

The National Health Act is intended to create a national health
system that is patient-oriented. Chapter Il of the Act lists the rights
of patients who use health care services. Although not specifically
directed at patients living with HIV, chapter Il of the National Health
Act must be read in line with the protection of equality guaranteed by
section 9 of the Constitution. These rights include:

» the right not to be refused emergency medical treatment;

o the right to be informed of one’s own health status except in
circumstances where there is substantial evidence that the disclosure
of the health status would be contrary to one’s best interest;

» the right to be informed of the range of diagnostic procedures and
treatment options available with the benefits, risks, costs and
consequences generally associated with each option;

o the right to refuse health services and to be informed of the
implications and risks of such refusal;

o the right to participate in any decision affecting the one’s own
personal health and treatment;

« the right not to be subjected to any health service without informed
consent, except in exceptional cases where the patient cannot give
consent or where failure to treat the patient might result in a serious
risk for public health;

» the right to confidentiality and privacy over medical information;

« the right to be referred to another health care professional or to a
health care facility that can provide the required service if a health
service is not available; and

« the right to lay a complaint about the manner in which one was
treated at a health establishment and to have that complaint
investigated.

8 National Health Act 61 of 2003.

87 DoH Charter of the Public and Private Health Sectors of the Republic of South
Africa (2004) http://www.doh.gov.za/docs/misc/healthcharter.pdf (accessed 1
August 2006).
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The DoH’s 1999 National Patients’ Rights Charter,3 although not
legally binding, also declares that everyone has the right of access to
health care services. The introduction to the Charter proclaims that

[t]o ensure the realisation of the right of access to health care services
as guaranteed in the Constitution of the Republic of South Africa, the
DoH is committed to upholding, promoting and protecting this right and
therefore proclaims this Patients’ Rights Charter as a common standard
for achieving the realisation of this right.

The Charter enumerates rights and responsibilities of patients which
should be observed and implemented. The Charter grants patients a
right to each of the following:

« timely emergency care at any health care facility that is open
regardless of one’s ability to pay;

« treatment and rehabilitation that must be explained to the patient to
enable the patient to understand such treatment or rehabilitation and
the consequences thereof;

 provision for special needs in the case of newborn infants, children,
pregnant women, the aged, disabled persons, patients in pain and
persons living with HIV or AIDS;

» counselling without discrimination, coercion or violence on matters
such as reproductive health, cancer or HIV and AIDS;

» palliative care that is affordable and effective in cases of incurable or
terminal illness;

e a positive disposition displayed by health-care providers that

demonstrates courtesy, human dignity, patience, empathy and
tolerance; and

« health information that includes the availability of health services
and how best to use such services’ and that is provided ‘in the
language understood by the patient.89

The Health Professions Act” also provides for the right of patients to
seek a second opinion from another doctor or to be treated by another
doctor.

6.2 Ethical guidelines

The South African Medical and Dental Council (SAMDC) first published
Guidelines on the Management of Patients with HIV Infection or AIDS
in 1994. The Health Professions Council of South Africa (HPCSA) has
since replaced SAMDC, and in 2002 the HPCSA introduced new
guidelines.

88 poH National Patients’ Rights Charter (1999).
As above.
9 Health Professions Act 56 of 1974.
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The Health Professionals Council of South Africa ‘Guidelines for
the Management of Patients with HIV Infection or AIDS’ (HPCSA
guidelines)91 were adopted in 2002 as moral and ethical principles to
guide the activities of the medical profession. The HPCSA guidelines
declare that no health care worker may ethically refuse to treat a
patient solely on the ground that a patient is, or may be, HIV positive.
Equally, no doctor may withhold normal standards of treatment from
any patient solely on the ground that the patient is HIV positive,
unless such variation of treatment is determined to be in the patient’s
interest.

The HPCSA guidelines are not legally binding. However, the HPCSA
is a self-regulating body which has an internal complaint mechanism
whereby one can lodge a complaint when the guidelines have been
violated by registered health care professionals. A Committee of
Preliminary Enquiry is responsible for investigating any complaint
that, if founded, may lead to the suspension of the practitioner
involved or the payment of a fine. In VRM v Health Professionals
Council of South Africa and Others,? the Pretoria High Court found
that the Committee of Preliminary Enquiry of the HPCSA is not
entitled to adjudicate on complaints that raise disputes of fact,
particularly because of the weight the Committee is likely to place on
the version of the doctors in responding to complaints. The Court
further found that the complaint under consideration in the case
should have received more attention and that an enquiry should have
been held. The decision of the Pretoria High Court is of importance
for the rights of patients living with HIV, and for patients in general,
because it ensures that complaint mechanisms against medical
professionals are less biased in favour of health care providers.

The South African Medical Association (SAMA), a voluntary body
for doctors and other health care workers, also has its own set of
guidelines. The SAMA’s Human Rights and Ethical Guidelines on HIV: a
Manual for Medical Practitioners of November 200173 gives guidance
to medical practitioners on the need to harmonise the rights and
interests of patients with those of other individuals, but puts
emphasis on the principle of confidentiality.

91 HZ%%SZA Guidelines for the Management of Patients with HIV Infection or AIDS
(2002).

92 See n 79 above 11944. The case involved a pregnant woman who was tested for

HIV without her consent or pre- or post-test counselling. She was informed of her

HIV positive status only after the birth of her stillborn baby, and no available

medical options were explained to her. She filed a complaint with the HPCSA, but

the latter declined to convene a disciplinary hearing and accepted the version of

the doctor who said had acted ‘out of compassion’.

9  SAMA ‘Human Rights and Ethical Guidelines on HIV: a Manual for Medical
Practitioners’ (2001) http://www.samedical.org/page.asp?pageid=19 (accessed 1
August 2006).
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6.3 Medicines

On 17 April 2002, the South African Cabinet issued a statement
emphasising government’s commitment to treat and manage
opportunistic infections and urging the public to help the government
monitor availability of drugs dealing with HIV-related infections such
as meningitis, oral thrush, tuberculosis and pneumonia.94

In the same year, the DoH issued the Guidelines on the Adequate
Treatment of Opportunistic Infections’® and started training health
care providers in the implementation of these guidelines. In March
2006, a Member of the Executive Council (MEC) for Health in Gauteng
signed an agreement with SAMA to improve the availability of doctors
at sites providing the comprehensive HIV and AIDS prevention, care
and management programme, including anti-retroviral therapy, in
Gauteng. The challenges, according to the DoH, remain the
insufficient number of health care providers skilled in early diagnosis
and clinical management of HIV-related conditions and in ensuring a
sustainable supply of drugs

According to the government, common opportunistic infections
occurring in people who are HIV positive can be managed in public
health facilities. The drugs necessary for the treatment of these
infections are on the Essential Drugs List and are available in the
public sector.’ Accordmg to the WHO, essential drugs are those that
satisfy the health needs of the majority of the population and that
should therefore be available at all times in adequate amounts and in
the apBropnate dosage form.?® The National Drug Policy for South
Africa®® was published in 1996 with the goal of ensuring an adequate
and reliable supply of safe, cost-effective drugs of acceptable quality
to all citizens of South Africa, and the rational use of drugs by
prescribers, dispensers and consumers. The National Drug Policy aims
to promote the availability of safe and effective drugs at the lowest
possible cost by monitoring and negotiating drug prices, by

94 Government of South Africa ‘Cabinet statement on HIV/AIDS’ 17 April 2002 http:/

/www.gov.za/speeches/cabinetaids02.htm (accessed 1 August 2006). The

Statement was followed on 9 October 2002 by the ‘Statement on the fourth

anniversary of the partnership against AIDS’ http://www.info.gov.za/speeches/

2002/02101009461001.htm (accessed 1 August 2006).

See DoH ‘The South African government’s response to the HIV/AIDS epidemic:

Controversies and priorities’ http://www.doh.gov.za/aids/docs/gov-aids.html

(accessed 1 August 2006).

DoH (Monitoring and Evaluation Unit) ‘Monitoring Review: Operational Plan for

Comprehensive HIV and AIDS Care, Management and Treatment for South Africa’

issue 1 (2004) http://www.doh.gov.za/docs/hivaids-progressrep.html (accessed

17 April 2006).

Government of South Africa (n 94 above).

WHO ‘Essential Drugs and Medicines Policy’ http://www.who.int/countries/eth/

areas/medicines/en/index.html (accessed 1 August 2006).

99 DoH National Drug Policy for South Africa (1996) http://www.doh.gov.za/docs/
policy/drugsjan1996.pdf (accessed 1 August 2006).

95

96

97
98
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rationalising the drug pricing system in the public and private sectors,
and by promoting the use of generic drugs."

The treatment component of the Operational Plan is
supplemented by the National Anti-retroviral Treatment Guidelines of
2004 (ART Guidelines), 101 which are used to assess the eligibility of
HIV-positive people for ARVs and to manage their treatment if they
are found to be el1g1ble 102 As part of the Operational Plan, ART was
made available 1n accredlted public health facilities from the first
quarter of 2004.103 The Operational Plan contains key strategies to
improve care and to provide treatment for those infected with and
affected by HIV and AIDS. These strategies include:

« expanding the number of home and community based care service
points, including hospices;"

» training community carers and health providers and providing home-
based care kits to community carers;

« improving nutrition and lifestyle choices;
» monitoring and assessing patients on ARVs.

« integrating traditional and complementary medicine into the
comprehensive care, management and treatment programme;

« providing a comprehensive continuum of care, support and treat-
ment;

« providing appropriate treatment of AIDS-related conditions to those
HIV-infected individuals who have developed opportunistic infections;
and

» providing anti-retroviral therapy to patients with low CD4 counts to
improve functional health status and to prolong life.

The Operational Plan is founded upon the principle of universal access
to care, management and treatment for all, irrespective of race,
colour, gender, economic status or sexual and social behaviour
deemed ‘immoral’. There exists no government policy aimed at
withholding or denying access to HIV-related prevention or treatment
to people living with HIV. However, the implementation of the

100 gec 4(2) of the National Drug Policy refers specifically to the use of generic drugs

and states that amongst other goals, the availability of generic, essential drugs
will be encouraged through the implementation of incentives that favour the use
and production of generic drugs in the country. In October 2003, the Competition
Commission found various drug companies that supply ARVs to be in contravention
of the Competitions Act.

DoH National Anti-retroviral Treatment Guideline (2004) http://www.doh.gov.za/
docs/factsheets/guidelines/artguide04-f.html (accessed 1 August 2006).

The medical criteria are CD4 count <200 cells/mm * irrespective of WHO stage Il
or WHO stage IV.

Government of South Africa (n 9 above) 7

According to the DoH, the number of home and community based care
programmes has increased from 466 in 2001-2002 to 892 in 2003-2004 with over
50 000 beneficiaries. See DoH ‘Strategic priorities for the national health system
2004-2009’ (2004) http://www.doh.gov.za/docs/policy/stratpriorities. pdf
(accessed 1 August 2006).

101

102

103
104
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Operational Plan is slow in some provinces, largely because of human
resource shortages. In addition, the HIV & AIDS & STI Strategic Plan
for South Africa 2007-2011 outlines a multisectoral response to the
epidemic.

The government of South Africa is party to the Agreement on
Trade- Related Aspects of Intellectual Property Rights (the TRIPS
Agreement). 9 In 1997, Parliament passed the Medicines and Related
Substances Control Amendment Act. 106 The purpose of the legislation
was to facilitate access to cheaper medications in both the public and
private health sectors of the country. These measures enabled
parallel importation of patented medications, drug price control
(with a transparent pricing system overseen by a Price Committee),
mandatory generic substitution of off-patented medicines, exclusion
of pharmaceutical industry employees from the Medicines Control
Council, and international tendering for state medicine purchase
contracts. Section 10 of the Act allows the Minister of Health legally
to use parallel importing in the public interest whilst section 22F lists
measures to regulate generic substitution of medicines.

In February 1998, the Pharmaceutical Manufacturer’s Association
(PMA), the umbrella body in South Africa for the multinational brand-
name pharmaceutical industry, attempted to prevent the South
African government from implementing these measures, essentially
on the basis of the fact that parallel importation is in violation of the
TRIPS Agreement.'®”” While implementation of the contested 1997
Amendment Act was blocked pending the lawsuit launched by
pharmaceutical companies, the Minister of Health introduced the
South African Medicines and Medical Devices Regulatory Authority
Bill, which became law in April 1999. The new Act retained all the
main contested provisions embodied in the 1997 Amendment Act. Its
precipitated adoption was challenged in court. The Transvaal High
Court declared the promulgation invalid and the Constitutional Court
confirmed the decision in February 2000. 198 0n 19 April 2001, the PMA
withdrew the court application and agreed to pay all the costs of the
case. The implementation of the Medicines and Related Substances
Control Amendment Act was then resumed. Under the Act,
pharmacists will be required to offer consumers a generic substitute,
regardless of their prescription by a doctor, on all off-patent
products. In terms of the Patents Act 57 of 1978, government

105 The TRIPS Agreement was signed in Marrakech, Morocco on 15 April 1994 by

member states of the WTO.
106 Mmedicines and Related Substances Control Amendment Act 90 of 1997.
107 See Pharmaceutical Manufacturers Association of South Africa and Another: In re
Ex parte President of the Republic of South Africa and Others 1999 4 SA 788 (T).
See Pharmaceutical Manufacturers Association of South Africa and Another: In re
Ex parte President of the Republic of South Africa and Others 1999 4 SA 788 (T);
Pharmaceutical Manufacturers of South Africa: In re Ex parte application of
President of the Republic of South Africa and Others 2000 3 BCLR 241 (CC).

108
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Compulsory licensing has not been utilised by the government to date.

The government further highlighted the following efforts in terms

of affordable drugs:

6.4

» Multinational companies have granted voluntary licences to South
African companies to manufacture several generic anti-retrovirals;!°

o South Africa is working towards an appropriate World Trade
Organisation agreement that will facilitate developing countries’
access to essential medicines for major health problems, including
HIV and AIDS, TB and Malaria;'"" and

« NEPAD is engaging in a programme for a number of African countries
to work with pharmaceutical companies to manufacture affordable
drugs for dangerous diseases, including HIV and AIDS and TB, on the
African continent. "

Condoms

The National HIV/AIDS Programme, in one of its sub-programmes,
focuses on the sensitisation and distribution of male and female
condoms. The Programme aims to achieve the following:
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« to ensure an uninterrupted supply of good quality condoms to all
provinces;

» to expanding condom supply to non-traditional outlets such as hotels,
clubs, spaza shops and taxi ranks;

« to making the female condom available in areas where there is a
demand and to popularise this form of protection;

» to advocate for the provision of condoms in institutions of higher
learning; and

« to ensure condom supply in high-transmission areas such as trucking
routes, single-sex hostels, and places where commercial sex work is
prevalent. ™3

For a detailed discussion, see T Kongolo ‘Public Interest versus the
Pharmaceutical Industry's Monopoly in South Africa’ (2001) 4 Journal of World
Intellectual Property 609.

For instance, GlaxoSmithKline granted a voluntary license to a major South
African generics producer (Aspen), allowing it to share the rights to the drugs
AZT, 3TC and the combination Combivir without charge. See AVERT ‘TRIPS, AIDS
and generic drugs’ http://www.avert.org/generic.htm (accessed 1 August 2006).
See Government of South Africa ‘Update on the national HIV and AIDS
programme’ (2003), available at  http://www.info.gov.za/issues/hiv/
update03.htm (accessed 1 August 2006).

See ‘Cabinet statement: Fourth anniversary of the Partnership against Aids’ 9
October 2002 http://www.gcis.gov.za/media/cabinet/021009aidspart.htm
(accessed 1 August 2006).

DoH ‘National HIV/AIDS and TB Programme Organisation’ http://
www.doh.gov.za/search/index.html (accessed 1 August 2006).
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Prevention is one of the 4 priority areas identified under the HIV
& AIDS & STI Strategic Plan for South Africa 2007-2011. Condom
procurement and distribution is an important part of the prevention
policy. The government has undertaken the following activities:

e The DoH through the HIV/AIDS/STD Directorate procures and
distributes male condoms to all provinces;

» Condoms are supplied freely to the public;

« All condoms supplied by government undergo quality testing by the
South African Bureau of Standards (SABS) in accordance with WHO
standards; and

o Strategies are being implemented to improve access to condoms
throug1h non-traditional outlets such as spaza shops, clubs and taxi
ranks.

The DoH regularly organises STI/condom weeks during which wide
sensitisation is conducted on the use of condoms. The events are also
used as opportunities to distribute condoms all over the country.
According to the government, distribution of male condoms has
increased from 150 million in 1998 to 270 million in 2003""> and 346
million in 2004, 1 and distribution of female condoms increased from
1.3 million in 2003 to 2.6 million in 2004. Latest distribution data for
2005 indicate that more than 325 million condoms were distributed
through various public and private sector outlets.''” Condoms are sold
in pharmacies and shops at a price ranging from USD 50 cents to USD
2.80.

6.5 Case law on the right to access to health care

The right to access to health care contained in the Constitution was
given content in three landmark decisions of the Constitutional Court:

» Government of RSA and Others v Grootboom and Others'18

The Constitutional Court noted in its decision that the Constitution
obliges the state to act positively to help people living in deplorable
conditions. The state has the obligation to provide housing,
healthcare, sufficient food and water, and social security to those
unable to support themselves and their dependants. The Con-
stitutional Court agreed that socio-economic rights contained in the

114 Government of South Africa (n 9 above).

15 poH (n 113 above).

16 For 2004 figures see HSRC (n 3 above). Otherwise see Republic of South Africa
‘Implementation of the comprehensive plan on prevention treatment and care of
HIV and AIDS: Fact sheet’ 23 November 2005 http://www.info.gov.za/issues/hiv/
implementation2006.htm (accessed 1 August 2006).

17 Available at http://www.doh.gov.za/search/index.html (accessed 17 April 2006).
"8 Government of RSA and others v Grootboom and Others 2001 1 SA 46 (CC).
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Bill of Rights are justiciable;'"? however, they are subject to
progressive realisation by reason of the lack or resources. The state
should therefore take ‘reasonable legislative and other measures ...
to achieve the progressive realisation [of the rights contained in
section 27 of the Constitution) within available resources’. "2 In other
words, the obligation of the state consists in devising and
implementing a national plan that is comprehensive, time-framed and
reasonably believed to aim at the fulfilment of the state’s duties
under the Constitution.

o E N and Others v Government of RSA and Others'2!

The High Court in this case reaffirmed the obligation of the State to
fulfil the rights to access to health care (section 27 of the
Constitution) and the right to adequate medical treatment of
detained persons (section 35 of the Constitution). See part 14 for
further discussion of the case.

o Minister _of Health and Others v Treatment Action Campaign and
Others'??

As part of the effort aimed at combating HIV, the government devised
a programme for the prevention of mother-to-child-transmission of
HIV, using Nevirapine. According to the programme, provision of
Nevirapine was only permissible at a limited number of pilot sites, two
per province. Doctors in the public sector outside the pilot sites were
not allowed to prescribe Nevirapine to their patients. The Court
conceded that it was legitimate for the government to ascertain the
efficacy, safety and possible resistance to Nevirapine before making
it widely available in the country. However the Court found that the
needs of children are ‘most urgent’ and ‘their inability to have access
to Nevirapine profoundly affects their ability to enjoy all rights to
which they are entitled.”'?® The Court therefore ordered that
restrictions on access to Nevirapine be removed and that the use of
Nevirapine be permitted and facilitated where it is medically
indicated. Although Nevirapine has become generally accessible
across the country since the decision of the Court, implementation of
the Court’s order is reported to_be slow, particularly in Limpopo,
Northern Cape and Mpumalanga. %4

For a discussion on the justiciability of socio-economic rights, see F Viljoen ‘The
justiciability of socio-economic and cultural rights: experience and problems’
unpublished.

Grootboom (n 118 above) para 38.

121 F N and Others v Government of RSA and Others 2007 1 BCLR 84 (D).

122 1y 62 above, 1033.

Grootboom (n 118 above) para 78.

Joint Civil Society Monitoring Forum ‘Report of the 4th meeting of the Joint Civil
Society Monitoring Forum’.
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« Soobramoney v Minister of Health, KwaZulu-Natal('?>

An unemployed man suffering from chronic renal failure sought an on-
going renal dialysis free of charge in a public health facility. The
Constitutional Court held that the right to life contained in section 11
of the Constitution does not impose an obligation on the state to
provide life-saving treatment to a critically ill patient. According to
the Court, the right to access health care should be understood in
terms of section 27, which is subject to progressive realisation, and
not to involve any right to life. The Court refused to order the
provision of the treatment and found that scarce resources must be
allocated rationally to ensure that a greater number of patients are
cured than would be the case if the dialysis machines were used to
keep alive persons with chronic renal failure.'2 Like anti-retroviral
treatment, renal dialysis constitutes an on-going treatment that
patients have to take for the rest of their lives and that therefore
requires substantial financial resources. Nevirapine is however a
once-off treatment that is administered to pregnant women during
labour and to the new-born baby right after birth.

7. Privacy

7.1 Notifiable disease

HIV or AIDS is not a notifiable disease in South Africa. In April 1999,
the Minister of Health proposed the draft regulations relating to
communicable disease and the notification of notifiable conditions.
The draft regulations proposed an amendment to the existing Health
Act'?7 that would include provisions for the notification of AIDS but
would require HIV-positive status to be notified. The draft regulations
were not adogated. However, section 93(1) of the National Health Act
61 of 2003, 2% which came into operation on 2 May 2005, repealed the
entire Health Act 63 of 1977.

7.2  Medical experimentation

Section 71 of the National Health Act sets standards to protect
research participants, including children. Section 71(1) contains
general provisions regarding consent of all research participants.
Sections 71(2) and (3) contain provisions regulating the participation

125 Soobramoney v Minister of Health, KwaZulu-Natal 1998 1 SA 765 (CC).

126 Note that in the case Applicant v Administrator, Transvaal and Others (n 69
above), the High Court decided in 1993 that according to the specifics of each
case, certain individuals are entitled to expensive life-saving medication at the
state’s expense.

127 Health Act 63 of 1977.

128 1 86 above.
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of minors in medical research. However, section 71 has been
criticised for, among other reasons, putting too much weight on the
importance of informed consent and overlooking other rights of trial
participants.2°

Although not legally binding, the DoH’s Guidelines for Good
Practice in the Conduct of Clinical Trials in Human Participants in
South Africa’3? provide some standards of protection for participants
in medical trials. These include the right of research subjects to have
their bodily integrity always respected. The Guidelines explicitly
require that participants in medical trials be unpaid volunteers and
that they consent to participate in such trials. They further
recommend that every precaution should be taken to respect the
privacy of the subject, the confidentiality of every patient’s
information and that the impact of the study on the subject’s
personality and physical and mental integrity be minimised. In
scientific research on human beings, each potential subject must be
adequately informed of the study’s aims, methods, funding sources,
potential benefits and risks, and any discomfort that it may entail.
Subjects must also be informed of the researchers’ institutional
affiliations and any possible conflicts of interest, as well as of his or
her right to withdraw consent to participate in the study at any time
without reprisal. After ensuring that the subject has understood the
information, the physician should then obtain the subject’s freely-
given informed consent, preferably in writing. If the consent cannot
be obtained in writing, non-written consent must be formally
documented and witnessed. '3

Section 12 of the South African Constitution guarantees the right
of everyone to bodily and psychological integrity, including the right
not to be subjected to medical or scientific experiments without
informed consent and the right of freedom from cruel, inhumane and
degrading treatment. Section 10 of the Constitution also guarantees
the right to have one’s human dignity respected and protected.

The  HIV/AIDS/STD Directorate published the Ethical
Considerations for HIV/AIDS Clinical and Epidemiological Research in
January 2000. The Ethical Guidelines are intended to supplement the
Medical Research Council’s Guidelines for Medical Research by
addressing several issues raised in HIV-related research.

In May 2002, the South African Medical Research Council released
the Draft Guidelines on Ethics for Medical Research: HIV/AIDS

129 See A Strode et al ‘How well does South Africa’s National Health Act regulate

research involving children?’ (2005) 95 South African Medical Journal 4.

DoH Guidelines for Good Practice in the Conduct of Clinical Trials in Human
Participants in South Africa http://www.doh.gov.za/docs/policy/trials/trials_
01.html (accessed 1 August 2006).

As above.
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Preventive Vaccine Trials for comments by interested parties. The
Draft Guidelines make special provision for the protection of
vulnerable populations. It provides that:

Where relevant, the research protocol should describe the social
contexts of a proposed research population that create conditions for
possible exploitation or increased vulnerability among potential research
participants. Steps must be taken to overcome these conditions, and
promote and protect the dignity, safety and welfare of the
participants. "

The Guidelines further aim to define informed consent and
recommend that special measures be taken to protect persons who
are limited in their ability to provide informed consent due to their
social or legal status.'33

The South African AIDS Vaccine Initiative (SAAVI) has two locally
generated ‘candidate vaccines’ that have initiated Phase Il of HIV
vaccine trial in South Africa. Candidate vaccines that are proven to be
safe in Phase | trials move on to Phase Il trials, allowing 1nvest1gators
to test the immune response and to acquire more data on safety
In addition, South Africa is involved in trials of candidate vaccines
that have been developed outside the country.

In December 2002, the Ministerial Committee on Health Research
Ethics published a booklet entitled ‘What you should know when
deciding to take part in a clinical trial as a research part1c1pant’
The booklet explains the nature of various clinical trials and highlights
possible adverse effects. It further outlines volunteers’ constitutional
rights and what constitutes informed consent, such as what a
participant must know and what he or she has a right to be informed
about, as well the role of ethics committees in ensuring the
protection of volunteers’ rights, dignity and well being.

7.3 Duty to disclose

There exists no general legislation, public health law or criminal
procedure that allows for disclosure of the HIV status of an accused to
victims or alleged victims of a crime."3® The Compulsory HIV testing

132 DoH (HIV/AIDS/STD Directorate) HIV/AIDS Policy Guideline: Ethical Considerations
for HIV/AIDS Clinical and Epidemiological Research (2000) http://
www.mrc.ac.za/ethics/ethics.htm (accessed 1 August 2006) 125.

The Guidelines also describe a separate process to follow when women and
children partake in vaccine trials.

International AIDS Vaccine Initiative ‘South Africa begins first Phase Il preventive
HIV vaccine trial’, 14 November 2005 http://www.iavi.org/
viewfile.cfm?fid=35115 (accessed 1 August 2006).

Ministerial Committee on Health Research Ethics ‘What you should know when
deciding to take part in a clinical trial as a research participant’ (2002) http://
www.doh.gov.za/aids/docs/gcp2.html (accessed 1 August 2006).

E Cameron ‘Legal and human rights responses to the HIV/AIDS epidemic’ (2005)
http://law.sun.ac.za/judgecameron.pdf (accessed 1 August 2006).
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of Alleged Sexual Offenders Bill, in section 4(2)(c)(iii) states that
‘[t]he magistrate must order the disclosure of the HIV test result so
obtained to the victim or to the interested person, as the case may
be, and to the alleged offender’. Section 1 defines ‘an interested
person’ as ‘any person who has a material interest in the well-being
of a victim, including a spouse, family member, care giver, friend,
counsellor, medical practitioner, health service provider, social
worker or teacher of such victim’. Section 10 states that ‘[n]o person
may disclose any information which relates to an application or the
result of a test contemplated in this Act, except in so far as it may be
necessary for the purposes of this Act’. However, the term ‘interested
person’ has been given a wide scope and the Bill does not prescribe
pre- and post-test counselling for the accused.

An employee does not have any legal duty to disclose his or her
HIV status to anyone, including an employer. Likewise, in the doctor-
patient relationship, disclosure of the HIV status of a patient without
consent constitutes an unlawful breach of the right to confidentialitg
so long as the disclosure is not made in the interest of any person. '3
The South African Medical Association’s Guidelines on Human Rights
and Ethical Guidelines on HIV state that confidentiality may be
breached if the patient provides informed consent or if it is absolutely
necessary to protect identified third parties at risk. The Guidelines
recommend that health care professionals do the following to protect
sexual partners of HIV-positive patients:

« counsel the patient on the need to inform third parties at risk;

» attempt to obtain the patient’s informed consent and offer to assist
in the process of disclosure;

» point to legal and other risks associated with negligent sexual
behaviour; and

- if an identified third party is clearly at risk, inform the patient about
a planned disclosure.

7.4 Testing

At present, South Africa does not have an%/ é)olicy of routine testing.
The National Policy on Testing for HIV b provides that ‘routine
testing of a person for HIV infection for the perceived purpose of
protecting a health care worker from infection is impermissible
regardless of consent’. It further states that ‘in all instances, this
policy shall be interpreted to ensure respect for rights to privacy,
dignity and autonomy’.

137

138 See Jansen van Vuuren v Kruger (n 68 above).

DoH National Policy on Testing for HIV (1999) http://www.doh.gov.za/docs/
notices/1999/not99-1479.html (accessed 1 August 2006). Note that this Policy is
in the process of being revised.
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However, pregnant women who come for antenatal consultation
in public facilities are systematically tested for HIV."3? The general
principles for conducting HIV testing (the requirements of informed
consent, the provision of pre- and post-test counselling) apply. The
reason for testing pregnant women for HIV is two-fold: to prevent
mother-to-child-transmission of HIV and to collect statistical data on
the prevalence of HIV among sexually-active populations, who are
represented by pregnant women.

The importance of informed consent of patients emerged from the
Cape Court’s decision in Castell v De Greeff,'“0 where the Court gave
precedence to the patient's autonomy and self-determination and
found that a doctor must obtain a patient’s informed consent to
medical treatment and warn the patient of any material risk inherent
in the proposed treatment. An HIV test has been understood to be
‘medical treatment’.'4!

In December 1999, the HIV/AIDS/STD Directorate of the DoH
released Recommendations on the Use of Rapid HIV Tests.'#? It was
recommended that these rapid tests be conducted in accordance with
the same ethical standards as any other HIV test, through adherence
to the principles of pre- and post-test counselling, informed consent,
privacy and condentiality.'#? The DoH, in August 2000, issued the
National Policy on Testing for HIV in terms of Section 2 of the National
Policy for Health Act 116 of 1990. The National Policy outlines
circumstances under which HIV testing may be conducted and
contains regulations regarding informed consent, pre-test and post-
test counselling.

8. Equality and non-discrimination

Section 9 of the Constitution deals with equality and the right to non-
discrimination. Section 9(3) provides that ‘[t]he state may not
unfairly discriminate directly or indirectly against anyone on one or
more grounds, including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age, disability,

139 UNICEF recommends that for PMTCT programmes to be effective, pregnant

women be tested for HIV routinely but that they be given the chance to opt out of
learning their HIV results or to choose when to learn the results. UNICEF quoted in
N Rutenberg et al ‘Programme recommendations for the prevention of mother-to-
child-transmission of HIV - A practical guide for managers’ (2003) 11.
140 Cape Court’s decision in Castell v De Greeff 1994 4 SA 408 (C).
141 C v Minister of Correctional Services (n 65 above) 292.
142 DoH ‘References and document sources’ http://www.doh.gov.za/docs/policy/
norms/part2f.html (accessed on 1 August 2006).
According to latest survey (2003), South Africa counted 493 registered VCT sites.
For the full list with their respective location and the number of counsellors
allocated to each province, see AIDS Helpline ‘VCT sites list’ (2002) http://
www.aidshelpline.org.za/vct_sites_Llist.htm (accessed 1 August 2006).
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religion, conscience, belief, culture, language and birth.’ Although
section 9 does not include HIV or AIDS as an explicit ground, it can be
read into ‘disability’ or can be treated as an ‘other ground’ under
section 9(3). Cases dealing with HIV or AIDS-related discrimination
have analysed HIV status as an analogous ground rather than a
disability.

Further, section 9(4) of the Constitution states that ‘[n]o person
may unfairly discriminate directly or indirectly against anyone on one
or more grounds in terms of subsection (3). National legislation must
be enacted to prevent or prohibit unfair discrimination.” The
Promotion of Equality and Prevention of Unfair Discrimination Act'44
was enacted in 2000. The Act does not specifically prohibit HIV status
as a ground for discrimination. However, the Act prohibits any form
of discrimination that — (i) causes or perpetuates systemic
disadvantage; (ii) undermines human dignity; or (iii) adversely affects
the equal enjoyment of a person’s rights and freedoms in a serious
manner that is comparable to discrimination on’ one of the prohibited
grounds enumerated in the Act.' Section 34 of the Act also grants to
the Minister of Health authority to consider HIV status a prohibited
ground of discrimination in terms of the Act:

(1) In view of the overwhelming evidence of the importance, impact on
society and link to systemic disadvantage and discrimination on the
grounds of HIV/AIDS status, socio-economic status, nationality, family
responsibility and family status -

(a) special consideration must be given to the inclusion of these grounds
in paragraph (a) of the definition of ‘prohibited grounds’ by the Minister;
(b) the Equality Review committee must, within one year, investigate
and make the necessary recommendations to the Minister.

(2) Nothing in this section -

(a) affects the ordinary jurisdiction of the courts to determine disputes
that may be resolved by the application of law on these grounds;

(b) prevents a complainant from instituting proceedings on any of these
grounds in a court of law;

(c) prevents a court from making a determination that any of these
grounds are grounds in terms of paragraph (b) of the definition of
‘prohibited grounds’ or are included within one or more of the grounds
listed in paragraph (a) of the definition of ‘prohibited grounds’.

There is also an important policy document, the Charter of Rights on
AIDS and HIV, embracing human rights principles that are essential to
ensure non-discrimination in the public health system in South Africa.

144
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Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.

As above, sec 1(xii)(b).

This provision was not given effect because in the Hoffmann case, the
Constitutional Court had already clearly identified HIV status as a prohibited
ground for discrimination (see n 60 above).
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The Charter was drafted in 1992, incorporating principles from
international documents such as the Montreal Manifesto of the
Universal Rights and Needs of People Living with HIV Disease, and the
United Kingdom Declaration of the Rights of People with HIV and AIDS.
The Charter was publicly launched on World AIDS Day in 1992 and was
endorsed by a wide range of individuals and organisations, both
nationally and internationally.

9. Labour rights

9.1 Legislation

Besides the protection of equality in section 9 of the Constitution,
section 23(1) states that ‘[e]veryone has the right to fair labour
practices’, and section 22 provides that ‘[e]very citizen has the right
to choose their trade, occupation or profession freely.’ Section 39 (1)
of the Constitution requires a court, tribunal or forum to consider
international law in interpreting the Bill of Rights. These organs must
therefore take into consideration the Southern African DeveloPment
Community (SADC) Code on HIV/AIDS and Employment of 1997,47 the
International Labour Organisation (ILO) Code of Practice on HIV/AIDS
and the World of Work of 2001'#8 and all other relevant international
instruments when considering issues related to the occurrence of HIV
and AIDS in the workplace.

The Labour Relations Act'*® was enacted in December 1995 to give
effect to Section 27 of the Interim Constitution. Chapter VIl of the
Labour Relations Act deals with unfair dismissals in sections 185-197.
Section 185 reads: ‘Every employee has the right not to be unfairly
dismissed.’ Section 187(e) prohibits dismissals based ‘on any arbitrary
ground, including, but not limited to race, gender, sex, ethnic or
social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, political opinion, culture, language, marital status
or family responsibility’. Schedule 7, part B, of the Labour Relations
Act, outlines residual unfair labour practices, disputes about unfair
labour practices, and the powers of the Labour Court and the
Commission for Conciliation, Mediation and Arbitration. Schedule 8
contains a code of good practice for dismissals, including dismissals
arising from ill health or injury.

147 SADC Code on HIV/AIDS and Employment (1997) http://www.cosatu.org.za/docs/
1998/sadc-hiv.htm (accessed 1 August 2006).
8 |LO Code of Practice on HIV/AIDS and the World of Work (2001) http://
www.ilo.org/public/english/protection/trav/aids/code/codemain.htm (accessed
1 August 2006).

149 1 39 above.
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The Employment Equity Act'® was enacted to deal with unfair
discrimination in employment. According to section 6:

No person may unfairly discriminate, directly or indirectly, against an
employee, in any employment policy or practice, on one or more
grounds, including race, gender, sex, pregnancy, marital status, family
responsibility, ethnic or social origin, colour, sexual orientation, age,
disability, religion, HIV status, conscience, belief, political opinion,
culture, language and birth.

The Employment Equity Act further states in section 7(1):

Medical testing of an employee is prohibited, unless — (a) legislation
permits or requires the testing; or (b) it is justifiable in the light of
medical facts, employment conditions, social policy, the fair distribution
of employee benefits or the inherent requirements of a job. (2) Testing
of an employee to determine that employee’s HIV status is prohibited
unless such testing is determined justifiable by the Labour Court in
terms of section 50 (4) of the Act.

Section 50(4) provides as follows:

If the Labour Court declares that the medical testing of an employee as
contemplated in section 7 is justifiable, the court may make any order
that it considers appropriate in the circumstances, including imposing
conditions relating to -

(a) the provision of counselling;

(b) the maintenance of confidentiality;

(c) the period during which the authorisation for any testing applies; and

(d) the category or categories of jobs or employees in respect of which
the authorisation for testing applies.

9.2 Testing in employment

In 2002, the Labour Court found in two cases that anonymous and
voluntary HIV testing conducted to determine HIV prevalence for
planning purposes is not prohibited by section 7(2) of the Employment
Equity Act. The Court found that in such a situation, the testing is not
intended to discriminate against employees and is therefore not
prohibited. Whether the initiative for testing comes from the
employer or the employee has no importance, provided the employee
consented to the test.'? In 2003, the Labour Court clarified its
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n 61 above.

Before the enactment of the Employment Equity Act, the Constitutional Court
decided in Hoffmann (n 60 above, 1) that the denial of employment to a
prospective employee for reasons of his HIV status constituted unfair
discrimination and violated the right to fair labour practices as guaranteed in the
Constitution.

Joy Mining Machinery, a division of Harnischfeger (SA) (PTY) LTD v National Union
of Metalworkers of SA & Others (n 81 above); Irvin & Johnson LTD v Trawler &
Line Fishing Union & Others 2003 24 ILJ 565 (LC).
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position in the findings of 2002. Accordingly, even if the HIV test is
conducted anonymously, a person who has not consented to it cannot
be tested, except with the leave of the Labour Court. 153 The Court
found that companies do not have to obtain prior permission from the
Labour Court to institute voluntary testing programmes. More
companies were expected to begin voluntary testing programmes as
the Global Reporting Initiative recommended that the extent and
costs of HIV and AIDS on companies listed in the Johannesburg Stock
Exchange figure in their financial statements. However, the second
King Report on Corporate Governance for South Africa (also known as
King Il) came into effect on 1 September 2003. King Il requires listed
companies to report only on the HIV and AIDS strategy plan and
policies listed companies have in g)lace to address and manage the
potential impact of HIV and AIDS."

A Code of Good Practice on Aspects of HIV/AIDS and Employment
has been added to both the Employment Equity and the Labour
Relations Acts. The Code is issued in terms of section 54(1)(a) of the
Employment Equity Act and is based on the principle that no person
may be unfairly discriminated against on the basis of HIV status. The
Code makes reference to other pieces of legislation in order to assist
employers and employees to apply its principles consistently. The
other acts referred to are the Labour Relations Act, the Occupatlonal
Health and Safety Act,’® the Mine Health and Safety Act,’® the
Compensation for Occupat1onal InJurles and Diseases Act, '’ the Basic
Conditions of Employment Act, '8 the Medical Schemes Act, *%and the
Promotion of Equality and Prevention of Unfair Discrimination Act.!
The Code states that employees with HIV/AIDS may not be unfairly
discriminated against in the allocation of employee benefits nor be
compelled to undergo HIV testing and that employees’ medical
information is confidential. Further, the code recommends the
adoption of workplace HIV and AIDS policies to ensure non-
discrimination.

In 1999, the DoH’s HIV/AIDS/STD Directorate published Guidelines
on the Management of Occupational Exposure to the Human
Immunodeficiency Virus (HIV). These guidelines also contain
recommendations regarding HIV post-exposure prophylaxis treatment
and compensation for occupationally acquired HIV infection,

153 PFG Building Glass (PTY) LTD v Chemical Engineering Pulp Paper Wood & Allied
Workers Union & others 2003 24 ILJ 974 (LC).

C Dekker ‘Second King report on corporate governance for South Africa: What it
means to you’ 2002 http://www.cliffedekker.co.za/files/CD_King2.pdf (accessed
1 August 2006).

Occupational Injuries and Diseases Act 85 of 1993.

156 Mine Health and Safety Act 29 of 1996.

Compensations for Occupational Injuries and Disease Act 130 of 1993.

Basic Conditions of Employment Act 75 of 1997.

139 Medical Schemes Act 131 of 1998.

160 1y 144 above.
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administered by the Compensation Commission (formerly known as
the Workmen’s Compensation Commission).

The Employment Equity Act and the Labour Relations Act cover
everyone except the South African National Defence Force, the
National Intelligence Agency and the Secret Services. The South
African National Defence Force formerly had a pre-employment HIV
testing policy. On 30 April 2001, the Department of Defence approved
a departmental HIV policy called The Management of Human
Immunodeficiency Virus (HIV) and Acquired Immunodeficiency
Syndrome (AIDS). According to the Policy, HIV testing of any
Department employee is not compulsory but may be required to
accurately determine the health status of employees who participate
in operational deployments.'®! The Policy addresses measures for the
containment of the epidemic and the care and support of members
and their dependants infected and affected by HIV. In addition, it
contains specific guidelines to ensure a non-discriminatory work
environment.

9.3 Medical schemes act

The Medical Schemes Act'6? came into operation on 1 January 2001.
The Act regulates and reforms private health care insurers and
providers. According to section 24(2)(e) ‘no medical scheme shall be
registered under the Act unless the Council is satisfied that the
medical scheme does not or will not unfairly discriminate directly or
indirectly against any person on one or more arbitrary grounds,
including race, gender, marital status, ethnic or social origin, sexual
orientation, pregnancy, disability and state of health.” This means
that no insurance company may refuse to cover reasonable care that
could improve the health or prolong the life of people living with HIV.
Further, section 29 states that:

The Registrar shall not register a medical scheme under section 24, and
no medical scheme shall carry on any business, unless provision is made
in its rules for the following matters: ... (n) The terms and conditions
applicable to the admission of a person as a member and his or her
dependants, which terms and conditions shall provide for the
determination of contributions on the basis of income or the number of
dependants or both the income and the number of dependants, and shall
not provide for any other grounds, including age, sex, past or present
state of health of the applicant or one or more of the applicant’s
dependants, the frequency of rendering of relevant health services to an
applicant of one or more of the applicant’s dependants other than for
the provisions as prescribed.

161 Integrated Regional Information Network ‘South Africa: HIV-resting row in the

military’ 29 October 2003 http://www.aegis.com/news/irin/2003/IR031034.html
(accessed 1 August 2006).

162 1 159 above.
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The Act, therefore, prohibits health insurers from unfairly
excluding HIV positive- people from health insurance schemes.

The Medical Schemes Act regulates the industry by replacing the
principles of risk and exclusion or limitation with principles of
community rating and social solidarity. In other words, where a
person can afford the premiums associated with health insurance, an
insurer cannot exclude him or her. In addition, registered members
will not be forced to pay higher premiums based on age or health
status; member contributions will rather be based on an ‘average’ and
will increase only if the principal member wishes to register
additional dependants."

Regulation 1262 of 20 October 1999 under the Medical Schemes
Act provides that HIV-associated diseases are categorised under the
prescribed minimum benefits that provide for the compulsory cover
of medical and clinical management of opportunistic infections or
localised malignancies. The Regulations require a review every two
years with the specific focus of developing protocols for the medical
management of HIV and AIDS. The current prescribed minimum
benefits for HIV infections are:

» HIV voluntary counselling and testing;

 anti-retroviral therapy;

» co-trimoxazole as a preventative therapy;

« screening and preventative therapy for tuberculosis;

» diagnostics and treatment of sexually transmitted infections;
» pain management in palliative care;

» treatment of opportunistic infections;

« prevention of mother-to-child-transmission of HIV; and

. post-exqosure prophylaxis following occupational exposure or sexual
assault.

The Aid for AIDS (AfA) programme is the largest programme
providing comprehensive HIV and AIDS management solutions for
medium to large businesses as well as medical schemes. It was
reported that in January 2006 there were 25 000 private medical aid
members who enrolled in the AfA programme and that more than 70

163 DW Webber ‘AIDS and the law in South Africa: An overview’ www.hri.ca/partners/
alp/resource/docs/saview99.doc (accessed 1 August 2006).
164 Government of South Africa (n 9 above).
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per cent of these members were currently on anti-retroviral
therapy. 16

The Code of Good Practice on Aspects of HIV/AIDS and
Employment refers specifically to employee benefits in section 10. It
recommends that employees who have HIV should be treated the
same as other employees with comparable life-threatening diseases
with respect to access to employee benefits. Where a medical scheme
is offered as part of the employee benefit package, care must be
taken that the scheme does not discriminate, directly or indirectly,
on the basis of HIV status.

9.4 Duty to provide treatment

Under the common law, employers have no obligation to provide
medical services or first aid facilities to their employees, unless they
have agreed to do so or are required to do so by law.“’é There is no
explicit legal obligation on employers to provide anti-retrovirals or
other medications to their employees or members of their families.
Section 8(2) of the South African Constitution states that ‘a provision
of the Bill of Rights binds a natural or a juristic person if, and to the
extent that, it is applicable, taking into account the nature of the
right and the nature of any duty imposed by the right’. At present, this
section has not been interpreted to entail any obligation on employers
to provide ART to their employees. Understandably, if employers
were to be held legally responsible of providing treatment to their
employees, the presently high cost of anti-retroviral treatment would
likely create undue hardship on them.

The Occupational Health and Safety Act'®’ imposes a general
obligation on employers to provide safe and healthy working
conditions and to ensure that workers are protected from any hazards
in the workplace. HIV constitutes an occupational disease only for
health care workers.'%® In 2001, the Ministry of Labour issued the
Regulations of Hazardous Biological A6%ents under section 43 of the
Occupational Health and Safety Act'®” to detail the obligations of
employers with regards to workplace health and safety. Section 1 of
the regulations lists hazardous biological agents that are covered by
the regulations. HIV fits the description of a Group 3 virus, which may
cause severe human disease or serious hazard to exposed persons or

165 For details of the AfA programme, see Aid for AIDS ‘Clinical Guidelines: Fourth

edition’” (2002), available at http://www.weforum.org/pdf/Initiatives/
GHI_HIV_DCSA_AppendixJ.pdf (accessed 1 August 2006).

166 Fulss v Mollentze (1896) 13 SC 369, quoted by F Van Jaarsveld and S Van Eck
Principles of labour law (2005) 96.

167 Occupational Health and Safety Act 85 of 1993.

168 An occupational disease is a disease contracted in the course of performing

employment duties or caused by exposure to a workplace health hazard.

169 See Government Gazette 22956.
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may present a risk of spreading to the community if prophylaxis and
treatment are not employed. According to section 4(1) of the
regulations, employers must ‘ensure that the employee is adequately
and comprehensively informed and trained with regard to ‘the
potential risks to health for exposure’ and ‘the precautions to be
taken by an employee to protect him- or herself against the health
risks associated with the exposure, including the wearing and use of
protective clothing and respiratory protective equipment’.

The Mine Health and Safety Act'0 regulates working conditions in
the mining sector. It creates an obligation on owners to ‘provide
conditions for safe operation and a healthy working environment’. '
This Act is particularly important because the rate of prevalence of
HIV among miners, and in communities directly surrounding mine
exploitations, is very high. To an extent where no undue hardship is
put on mine owners, this section may be understood to include an
obligation on them to make HIV education and counselling, as well as
condoms, available to miners.

In Media24 Ltd and Another v Grobler,172 the Supreme Court of
South Africa, referring to the;‘udgement of the Cape High Court in the
matter, said the following: '’

(...) If the existing rules relating to vicarious liability in our law are not
flexible enough or do not make adequate provision for changed
circumstances in order to deal with the problem of sexual harassment in
the workplace then, he said, the Constitution obliges the courts to
develop the common law accordingly ...

The Supreme Court found that

[a]ln employer owes a common law duty to its employees to take
reasonable care for their safety. This duty (...) cannot be confined to an
obligation to take reasonable steps to protect them from physical harm
caused by what may be physical hazards. It must also in appropriate
circumstances include a duty to protect them from psychological harm
caused by, for example, sexual harassment by their co-employees.

One can extrapolate the judge’s statement to confirm the existence
of a common law obligation on employers to take at least universal
precautions and to provide HIV education materials, HIV counselling
and testing services, condoms, and prophylaxis treatment to their
employees.

Some companies are currently providing their employees with
anti-retroviral treatment as an internal policy to address the effects
of the HIV epidemic in their workplaces. The following companies

170 11 156 above.

As above, sec 2(a)(i).

172 Media24 Ltd and Another v Grobler 2005 6 SA 328 (SCA).
173 As above, para 16.

174 As above, para 65.
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currently provide anti-retroviral therapy to their employees infected
with HIV:

De Beers;

Daimler Chrysler;
BMW South Africa;
Nedcor; and
Anglo Gold.

10. Women’s rights

10.1 Legal status and protection

The Constitution’s section 9(3) equality clause states that ‘[t]he state
may not unfairly discriminate directly or indirectly against anyone on
one or more grounds, including race, gender, sex, pregnancy, marital
status, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language and birth.’
Women therefore have formal equality. A Commission on Gender
Equality (CGE) was established in accordance with Section 187 of the
Constitution. The purpose and function of the Commission is set out
in the Commission on Gender Equality Act 39 of 1996.

The Promotion of Equality and Prevention of Unfair Discrimination
Act 2 of 2000 lists gender, sex, pregnancy and marital status as
prohibited grounds for discrimination in an effort to grant full and
equal enjoyment of rights and freedoms to women. The Employment
Equity Act provides that women, as one of the so-called ‘designated
groups’, should benefit from affirmative action policies aimed at
rectifying gender imbalances in employment.

The Prevention of Family Violence Act'’? declares marital rape a
crime and empowers a woman who has been assaulted by her husband
to lay a criminal charge or to obtain an interdict against him.

The Domestic Violence Act'’® provides for the arrest, without a
warrant, of anyone suspected of having committed an act of domestic
violence (section 3), for the application of a protection order (section
4), and for the application and issuance of an interim protection order
(section 5). Section 7 lists the powers of a court in terms of a
protection order. These powers are broad and include powers to
prohibit the respondent from committing any act of domestic violence
or from entering the complainant’s residence or place of
employment.

175 prevention of Family Violence Act 133 of 1993.
Domestic Violence Act of 116 of 1998.
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The Sexual Offences Bill (Bill) is intended to replace the 1957
Sexual Offences Act. The draft Bill covers both the substantive and
procedural law relating to sexual offences.

According to the South African Law Commission, the intention
behind the Bill is to ‘encourage victims of sexual violence to use the
criminal justice system, to improve the experiences of those victims
who choose to enter the system, and to increase the conviction rate
whilst at the same time giving due regard to the rights accorded to
alleged perpetrators of sexual offences’.!””

The Bill expands the existing definition of rape. Section 3(1)
reads:

Any person who unlawfully and intentionally commits any act which
causes penetration to any extent whatsoever by the genital organs of
that person into or beyond the anus or genital organs of another person,
or any act which causes penetration to any extent whatsoever by the
genital organs of another person into or beyond the anus or genital
organs of the person committing the act, is guilty of the offence of rape.

An act that causes penetration is prima facie unlawful if it is
committed under false pretences or by fraudulent means (Section
3(2)). Section 3(4)(c) defines false pretences or fraudulent means as
circumstances where a person ‘intentionally fails to disclose to the
person in respect of whom an act which causes penetration is being
committed, that he or she is infected by a life-threatening sexually
transmittable infection in circumstances in which there is a significant
risk of transmission of such infection to that person.’ A person could
thus be found guilty of rape where he or she knew of his or her own
HIV positive status and did not disclose the information to a sexual
partner. Section 3(6) declares that a marital or other relationship will
not be a defence to a charge of rape.

However, the Bill has encountered significant delays. Though
completed, it has circulated between various government
departments since 1998 and still remains to be passed into law."”8

The Criminal Procedure Second Amendment Act'”® and the
Compulsory HIV Testing of Alleged Sexual Offenders Bill of 2002 are
discussed in detail in part 4.8.

77 South African Law Commission ‘Press statement: South African Law Commission’s
Project 107: Sexual offences’ 21 January 2003 http://www.doj.gov.za/
2004dojsite/m_statements/2003/2003%2001%2021_salc%20107.htm (accessed 1
August 2006).

78 «Zuma case reveals rape problem’ BBC NEWS 15 February 2006 http://
news.bbc.co.uk/1/hi/world/africa/4713172.stm (accessed 1 August 2006).

179 Criminal Procedure Second Amendment Act 85 of 1997.
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10.2 Domestic violence law

Many reports have noted the greater vulnerability of women with
respect to HIV. Recently, a link has also been established between
domestic violence and the increased risk of HIV for women. '8 While
laws have been passed in South Africa with the aim of reducing
violence against women, these are often cr1t1c1sed for being under-
enforced. Moreover, the Domestic Violence Act'8! makes no explicit
mention of the link between domestic violence and HIV.
Notwithstanding these problems, South Africa has joined
international campaigns, such as the 16 Days of Activism against
Gender Violence Campaign, with the goal of drawing greater attention
to the link between violence against women and HIV. 82 |ndeed, the
2005 Campaign, titled For the Health of Women, for the Health of the
World, sought specifically to address the connections between
violence against women and the HIV epidemic.'®® In South Africa,
women’s organisations also hosted cyber dialogues every day during
the campaign on the topic.184

10.3 Customary rules and practices

Section 39(3) of the Constitution states that ‘[t]he Bill of Rights does
not deny the existence of any other rights or freedoms that are
recognised or conferred by common law, customary law or legislation,
to the extent that they are consistent with the Bill.” This means that
all customary laws and legislation must be consistent with the Bill of
Rights and may not discriminate against women in a manner contrary
to the equality clause and legislation in place.

The Recognition of Customary Marriages Act,'8> as well as the
repeal of section 11(a) of the Black Administration Act,'® has
elevated the legal status of women married under customary law.

180 | Vetten & K Bhana (2001) ‘Violence, vengeance and gender: A preliminary

investigation into the links between violence against women and HIV/AIDS in
South Africa’ research report written for the Centre for the Study of Violence and
Reconciliation.

Domestic Violence Act (n 176 above).

Oxfam ‘Violence against women at root of HIV/AIDS crisis’ 23 November 2005
http://www.oxfamamerica.org/whatwedo/where_we_work/southern_africa/
news_publications/feature_story.2005-11-23.7883734659 (accessed 1 August
2006).

Centre for Women’s Global Leadership ‘2005 theme announcement: 16 days of
activism against gender violence’ http://www.cwgl.rutgers.edu/16days/kit05/
theme.html (accessed 4 August 2006).

16 days of activism against gender violence’ UN Chronicle Online Edition (2005)
http://www.un.org/Pubs/chronicle/2005/issue1/0105p57.html  (accessed 1
August 2006).

185 Recognition of Customary Marriage Act 120 of 1998.

186 Black Administration Act 38 of 1927.

181
182

183
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The following are examples of customary practices that
contribute to women’s vulnerability to HIV in South Africa:

« ‘Tight, dry sex’, which is practised by men and women in some
communities, can lead to vaginal tearing and thereby place
women at greater risk of contracting HIV.

« Polygyny, a form of customary marriage, allows for a man to have
multiple wives. An infected partner in a polygynous marriage can
expose all other members of the union to the virus.

« Certain other customary practices related to marital rites (known
as ukugena, ukuvusa and seantlo) often involve unprotected
sexual intercourse between the widow of a deceased partner and
another man (usually a male relative of the deceased) chosen by
the deceased’s family. These practices are primarily aimed at
procreation with the sole intent being to produce an heir.

e Ritual circumcision for young boys, as part of initiation
ceremonies heralding the boys’ ‘coming of age’, often entail use
of the same instrument for the circumcision of a number of boys.

o Several other skin-piercing procedures utilised in health,
therapeutic, ceremonial and aesthetic practices carry the
potential risk of HIV transmission through infected blood if
hygienic instruments are not used. 88

Other customary practices such as virginity testing, mostly
conducted in the province of Kwazulu-Natal, also make women
vulnerable. The persistence of the myth that having sex with a virgin
will cure HIV infection is very problematic. South Africa’s initial
report to the Committee on the Rights of the Child also mentions the
practice of scarification of the skin as a common practice.

These practices affirm the attitude toward women’s reproductive
ability as a legal object that can be bought and sold and severely limit
women’s ability to refuse sex or unsafe sex. These factors in turn
increase women’s risk of contracting HIV. '8

Calls for transformation of high-risk customary practices have
largely taken place in the context of children’s rights, with particular
emphasis on young girls. The Children’s Act of 2005 prohibits or
regulates various cultural, religious and social practices that have the
potential to harm children. Many of these provisions were hotly
debated and underwent numerous revisions during the process of
adoption of the Act.' Under the Act, forced marriages are
considered an offence carrying up to ten years in prison. Forced

187 See M Pieterse ‘Beyond the reach of law? HIV, African culture and customary law’

(2000) 3 TSAR 431-433.

188 M Pieterse ‘Traditional African society and HIV/AIDS’ (1999), as quoted in ALP
‘Regional audit on HIV/AIDS, human rights and other relevant issues’ (2000) 12.

189 See M Richter ‘Customary law, gender and HIV/AIDS South Africa’ AIDS
Conference 4 August 2003 ALP, Centre for Applied Legal Studies.

190 See sec 11 below for more information on the Children’s Act.
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genital mutilation and female circumcision are also prohibited. The
compromise position on the virginity testing issue was to introduce an
age threshold. Thus, virginity testing is prohibited if the girl is under
16 years of age and can be performed for girls older than 16 only if
they consent to the testing and if they have been properly counselled.
In addition, the results may not be disclosed and the girl cannot be
marked in any way. Finally male circumcision for medical and
religious reasons is allowed at any age, but cultural circumcision is
prohibited for boys under the age of 16. Again, the procedure can be
performed on those over 16 onlg if the boy has been properly
counselled and has given consent.

10.4 Administration of anti-retrovirals to rape survivors

The government has committed to providing a comprehensive
package of care for victims of sexual assault including counselling
and testing for HIV, pregnancy and STDs.'%2 According to the Cabinet,
a standardised national protocol will be finalised as soon as possible
to address issues such as the counselling of survivors and the risks of
using ARVs as preventative drugs.

The DoH has issued a ‘Policy Guideline for Management of
Transmission of Human Immunodeficiency Virus (HIV) and Sexually
Transmitted Infections in Sexual Assault’ (2003). The Policy states
that all women and men aged 14 years and older presenting to a
health facility after being raped should be counselled by the
examining health worker about the potential risks of HIV transmission
post-rape. If the survivor presents him- or herself within 72 hours of
being raped, ART should be offered to prevent HIV transmission.

In April 2002, the government decided to make ART available free
of charge to rape survivors. Despite this, the issue of accessing ARVs
remains a challenge.'?3

10.5 Sex workers

Commercial sex work is criminalised in South Africa by the Sexual
Offences Act.'® This law was challenged in the Constitutional Court

191 See Children’s Act, Act 38 of 2005. L Jamieson & P Proudlock ‘Children’s Bill

progress update: 13 March 2006’ http://web.uct.ac.za/depts/ci/plr/pdf/

progress/GeneralUpdate13March2006.doc 4 (accessed 1 August 2006).

192 Government of South Africa Cabinet statement (n 94 above).

193 AIDS Foundation South Africa ‘HIV/AIDS in South Africa: Current situation’http://
www.aids.org.za/hiv.htm (accessed 1 August 2006).

194 sexual Offences Act 24 of 1957.
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in the case of Jordan and others v Republic of South Africa.195 The
Constitutional Court ruled unanimously that the law criminalising the
keeping of a brothel was constitutional. The Court’s 11 judges were,
however, divided 6 to 5 in ruling on the constitutionality of the
provisions criminalising the sale of sex. The majority ruled that the
sections of the Sexual Offences Act criminalising the sale of sex were
not discriminatory against women, stating that the provision applied
to both men and women and that both the customer and prostitute
could be charged under the act. 19

Nevertheless, the decriminalisation of prostitution is still being
discussed in South Africa. ' This discussion has given attention to the
need for providing women with additional protection against HIV. It
has been pointed out that sex workers can be particularly vulnerable
to HIV for the following reasons:

« They are not always able to insist that their customers use condoms,
and sex is often violent.

« Because sex work is still illegal, it is difficult for sex workers to get
information about HIV and safer sex practices.

» Sex workers are often too scared to say that they are sex workers and
are not able to go to organisations where they could get help and
information.

» They are also not able to protect themselves from rape and abuse
because they cannot report these crimes to the police.

195 CCT31/01. This case followed as an appeal from a high court judgment which
ruled that the provisions of the Sexual Offences Act criminalising prostitution
were unconstitutional but dismissed the appeal in respect of the sections of the
Act that criminalise keeping or managing a brothel. The appellants challenged the
constitutionality of secs 2, 3(b), 3(c) & 20(1)(a) of the Sexual Offences Act. The
first appellant, the owner of a brothel, was charged with contravention of sec 2
of the Act. The second appellant, who was a salaried employee of the first
appellant, was charged with contravention of sec 2 as read with secs 3(b) & 3(c).
The third appellant, being a sex worker who worked at the brothel and who
committed an act of indecency with the police agent, was charged with
contravention of sec 20(1)(a). The constitutionality of these provisions were
challenged with reference to a number of constitutional rights such as the right to
equality, the right to privacy, the right to dignity, the right to trade, and the right
of access to health care.

The Court, therefore, declined to confirm the order of the High Court declaring
invalid sec 20(1)(a) of the Sexual Offences Act. The minority judgment, however,
ruled that the provision did discriminate against women by making the prostitute
the primary offender and by reinforcing sexual double standards, thereby
perpetuating gender stereotypes.

See for example, South African Law Commission ‘South African Law Commission’s
Project 107: Discussion paper 102’, which investigates changes to the Sexual
Offences Act. ‘Discussion paper 3’ in this project specifically deals with
prostitution. The closing date for public comments was 28 February 2002 and no
further developments have been publicised to date.

For further discussion on this point, see ALP ‘Commercial sex work’ http://
www.alp.org.za/modules.php?op=modload&name=Newsé&file=article&sid=62
(accessed 1 August 2006).
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11. Children’s rights

11.1 Access to health care

Section 28(1)(c) of the Constitution states that ‘[e]very child has the
right to basic nutrition, shelter, basic health care services and social
services.” Government has introduced free health care for children
under six and free health care for pregnant women up to six weeks
after delivery.

The DoH has issued ‘Recommendations for Managing HIV Infection
in Children’ that are intended to provide a practical approach for
managing HIV and related infections within the health care system in
South Africa. Section 10 states that ‘[n]o child should be denied
health care simply on the basis of their HIV status.’ In 2004, the DoH
subsequently issued the National ART Guidelines, which include
guidelines on ART in children.'%?

The PMTCT Programme of the South African government has been
very controversial. In his State of the Nation address on 8 February
2002, the President emphasised that ‘preventing mother-to-child-
transmission of HIV forms part of government’s programme of HIV
prevention. It is also part of a broader strategy to combat HIV that
depends critically on building partnerships across society.’ As part of
its PMTCT Policy, the Government supplied Nevirapine to HIV-positive
pregnant women in identified pilot sites.2%? The Treatment Action
Campaign (TAC) successfully challenged the government on its PMTCT
Programme, first in the High Court and eventually in the
Constitutional Court. On 4 April 2002, the Constitutional Court issued
an interim order requiring ‘that government make Nevirapine
available in public health facilities where in the opinion of the
attending medical practitioner in consultation with the medical
superintendent of a clinic or hospital, it is medically indicated and the
preconditions for its prescription already exist.” The interim order
was applicable until the case was heard and final judgment issued by

199 poH (n 101 above) ‘Section 2: Anti-retroviral Treatment (ART) in Children,
National Anti-retroviral Treatment Guidelines’ 26.

200 Research was presented on the use of Nevirapine to reduce mother-to-child-
transmission of HIV at the AIDS Conference in July 2000. Based on these results,
the government developed a more comprehensive programme to reduce HIV
transmission to babies and to conduct further research on the subject resulting in
the 18 national research sites in May 2001. By the end of 2001, these sites
involved 215 clinics and hospitals. Women attending these sites are offered
counselling and voluntary testing for HIV. Mothers who are HIV positive are also
offered Nevirapine for themselves and their babies, vitamins to improve their
health during pregnancy, preventative measures to prompt treatment of
infections in mother and baby, and formula feed if they choose not to breastfeed.
Government of South Africa ‘Key issues: government’s programme to reduce HIV
infection in babies’ 24 February 2002 www.gov.za/issues/hiv/hivbabies.htm
(accessed 27 July 2002).



256 HIV, AIDS and the law in South Africa

the Court. The case was heard on the merits in May 2002. The
judgment, issued in July 2002, read as follows: 20"

201

It is declared that:

(a) Sections 27(1) and (2) of the Constitution require the government to
devise and implement within its available resources a comprehensive
and co-ordinated programme to realise progressively the rights of
pregnant women and their newborn children to have access to health
services to combat mother-to-child-transmission of HIV.

(b) The programme to be realised progressively within available
resources must include reasonable measures for counselling and testing
pregnant women for HIV, counselling HIV positive pregnant women on
the options open to them to reduce the risk of mother-to-child
transmission of HIV, and making appropriate treatment available to them
for such purposes.

(c) The policy for reducing the risk of mother-to-child-transmission of
HIV as formulated and implemented by government fell short of
compliance with the requirements in subparagraphs (a) and (b) in that:

(i) Doctors at public hospitals and clinics other than the research and
training sites were not enabled to prescribe Nevirapine to reduce the
risk of mother-to-child-t