
  
    
      
    
  


    
      Common Law Judging

      Are judges supposed to be objective? Citizens, scholars, and legal professionals commonly assume that subjectivity and objectivity are opposites, with the corollary that subjectivity is a vice and objectivity is a virtue. These assumptions underlie passionate debates over adherence to original intent and judicial activism.

      In Common Law Judging, Douglas Edlin challenges these widely held assumptions by reorienting the entire discussion. Rather than analyze judging in terms of objectivity and truth, he argues that we should instead approach the role of a judge’s individual perspective in terms of intersubjectivity and validity. Drawing upon Kantian aesthetic theory as well as case law, legal theory, and constitutional theory, Edlin develops a new conceptual framework for the respective roles of the individual judge and of the judiciary as an institution, as well as the relationship between them, as integral parts of the broader legal and political community. Specifically, Edlin situates a judge’s subjective responses within a form of legal reasoning and reflective judgment that must be communicated to different audiences.

      Edlin concludes that the individual values and perspectives of judges are indispensable both to their judgments in specific cases and to the independence of the courts. According to the common law tradition, judicial subjectivity is a virtue, not a vice.

      Douglas E. Edlin is Associate Professor of Political Science at Dickinson College.
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        The business of the judge, they told us, was to discover objective truth. His own little individuality, his tiny stock of scattered and uncoordinated philosophies, these, with all his weaknesses and unconscious prejudices, were to be laid aside and forgotten.

        —Benjamin N. Cardozo
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      1. Introduction

      
        [The] problem here concerns the seeming impossibility of ascribing to subjectivity an ineliminable role in judging, without thereby imperilling the very possibility of judgements that are objective.1

        —David Bell

      

      Wise Latinas and Judicial Identity

      Prior to her nomination to the Supreme Court of the United States, Justice Sonia Sotomayor made statements in some of her speeches indicating that who she is influences how she judges. The reactions sparked by Justice Sotomayor’s now well-known “wise Latina” comment represent a powerfully and frequently expressed view that judges should decide cases based on the law rather than their own values or perspectives. The perceived tension between the subjective values of a judge and the objective value of the law has led to widespread and long-standing confusions about judicial decision making in the common law tradition. My goal in this book is to examine closely the dynamics of subjectivity in the judicial process and the nature of objectivity in law. I will argue that subjective judicial values have never been absent from common law adjudication and that objectivity, in the sense that is often assumed for law, has never been present in common law legal sources.

      In the debates about Justice Sotomayor’s comment, inside and outside the US Senate Judiciary Committee, her remarks were rarely quoted in their full context. Here is a fuller (but still slightly edited) reproduction of what Justice Sotomayor said:

      
        Whether born from experience or inherent physiological or cultural differences . . . our gender and national origins may and will make a difference in our judging. Justice O’Connor has often been cited as saying that a wise old man and wise old woman will reach the same conclusion in deciding cases. I am not so sure Justice O’Connor is the author of that line since Professor Resnik attributes that line to Supreme Court Justice Coyle. I am also not so sure that I agree with the statement. First, as Professor Martha [Minow] has noted, there can never be a universal definition of wise. Second, I would hope that a wise Latina woman with the richness of her experiences would more often than not reach a better conclusion than a white male who hasn’t lived that life. Let us not forget that wise men like Oliver Wendell Holmes and Justice Cardozo voted on cases which upheld both sex and race discrimination in our society. Until 1972, no Supreme Court case ever upheld the claim of a woman in a gender discrimination case. I, like Professor Carter, believe that we should not be so myopic as to believe that others of different experiences or backgrounds are incapable of understanding the values and needs of people from a different group. Many are so capable. As Judge Cedarbaum pointed out to me, nine white men on the Supreme Court in the past have done so on many occasions and on many issues including Brown. However, to understand takes time and effort, something that not all people are willing to give . . . Hence, one must accept the proposition that a difference there will be by the presence of women and people of color on the bench. Personal experiences affect the facts that judges choose to see. My hope is that I will take the good from my experiences and extrapolate them further into areas with which I am unfamiliar. I simply do not know exactly what that difference will be in my judging. But I accept there will be some based on my gender and my Latina heritage.2

      

      Justice Sotomayor is actually making two points here. One, which may be found in the “wise Latina” sentence itself, is that a Latina will be a better judge than a white man simply by virtue of her own life experiences. Another, which got lost in the noise surrounding whether we should want empathic judges,3 is whether a judge’s experiences and perspectives will and should inform her decisions.

      At her confirmation hearings before the US Senate Judiciary Committee, several senators made statements and asked questions indicating their assumption that a judge’s own perspectives and values had no place in her courtroom. For example, in his opening statement, Senator Charles Grassley cited the wise Latina comment and articulated his view of the appropriate qualifications for justice of the Supreme Court of the United States:

      
        [A]n impressive legal record and superior intellect are not the only criteria that we on this Committee have to consider. To be truly qualified, the nominee must understand the proper role of a judge in society—that is, we want to be absolutely certain that the nominee will faithfully interpret the law and the Constitution without bias or prejudice. This is the most critical qualification of a Supreme Court Justice—the capacity to set aside one’s own feelings so that he or she can blindly and dispassionately administer equal justice for all. . . . The Constitution requires that judges be free from personal politics, feelings, and preferences. . . . Just like Lady Justice, judges and Justices must wear blindfolds when they interpret the Constitution and administer justice. I will be asking you about your ability to wear that judicial blindfold. . . . I will be asking you about your judicial philosophy, whether you allow biases and personal preferences to dictate your judicial methods. . . . I am looking to support a restrained jurist committed to the rule of law and the Constitution. I am not looking to support a creative jurist who will allow his or her background and personal preferences to decide cases.4

      

      Senator Grassley’s comments were reinforced by several members of the Judiciary Committee.5 Remarkably, these members of the Committee took this position with respect to Justice Sotomayor’s statements even though Justice Alito made similar comments during his confirmation hearings, which prompted none of the same reservations from these senators.6

      Throughout the Sotomayor hearings, members of the Judiciary Committee failed to differentiate prejudices and biases from perspectives and experiences. Moreover, others who offered testimony at the Sotomayor hearings echoed the call to place objectivity and impartiality on one side of the scale of responsible judging and subjectivity and empathy on the other:

      
        First, Judge Sotomayor has explicitly rejected the idea that there can be an objective stance in judging. . . . If there is no objective view, one can question whether there is any law at all apart from a judge’s personal choices. Second, there is the related issue of the role of personal experiences in judicial decision making. It would be hard to deny that judges are human and made up of their unique life journeys. Many judges recognize this and explain how they strive to remain impartial by putting aside their personal preferences. Judge Sotomayor’s position, however, has suggested that her personal background, her race, gender, and life experiences, should affect judicial decisions. . . . In our courts, the rule of law should prevail over the rule of what the judge thinks is best.7

      

      Even on the long list of missed opportunities for Senate Judiciary Committee hearings to frame a serious public discussion of the position and responsibilities of federal judges, Justice Sotomayor’s hearings were a spectacular failure. The hearings demonstrate that the politics of the nomination process need to change. But that is not my subject here.8

      The failures of the Sotomayor hearings may not be entirely the senators’ fault. Their assertions that a judge must disengage her personal values and experiences so that she may dispassionately dispense justice according to law reflect a pervasive assumption in public and scholarly discussions of law and judging. The argument in this book is an effort to explain not just why Justice Sotomayor’s comments about the importance of personal perspective for judicial perspective, and the influence of judicial perspective on judicial decision making, are correct, but why we need to understand the authentic dynamics of judicial decision making beyond the prevalent “either objective law or subjective preference” tropes.9 If we can stop talking about an abstract ideal of judging that has never existed in practice and that we should not want to exist, then we can begin talking more seriously and honestly about the ways personal experiences and perspectives benefit judicial decision making and when these personal experiences and perspectives may impede a judge’s ability to decide a case fairly.10

      Objective Laws and Subjective Judges

      Law is supposed to be objective, and judges make law. So we might naturally conclude that the act of judging must also be objective. We might also assume that an element of subjectivity in judging undermines the objectivity of law. The point of this book is to explain that subjectivity in judging, properly understood, does not threaten the objectivity of law, properly understood. I will offer an account of the subjective element of judging that situates the judge in the process of judgment and argues against two prevalent but mistaken accounts of objectivity in law.

      For law to be objective, the story goes, it must be applied by judges in the same way to everyone.11 But the law that judges make and the deliberative process by which they make it are not the same thing. That the law is objective (in a certain sense) and, once made, should generally be applicable to all similarly situated subjects, does not necessitate that the process by which it is made must also be objective (in the same sense). The common law tradition does not equate the law and the process so rigidly. In this book, I hope to disentangle the judicial process and its legal product. More specifically, I will argue here that an important aspect of the common law judicial process is irreducibly and inescapably subjective and that this is not a bad thing. Indeed, the subjective aspect of the process is due as much to the nature of judging as it is to the nature of judges.

      Concerns about objectivity in law and subjectivity in judging are familiar. The conventional view holds that judges must enforce the law “as written” or else the rule of law and democratic government are jeopardized.12 We are told that “a government of laws, and not of men”13 requires that we be governed by the objective rules of law rather than the subjective preferences of judges. Otherwise, we will be governed by the preferences of a coterie of unelected, unrepresentative, unaccountable, and unconstrained officials, rather than by the laws enacted by our elected representatives. Therefore, the story goes, judicial decisions must be made according to what the law says rather than according to what the judge says.

      Concerns about the threat of judicial subjectivity pervade our discussions of judicial discretion, judicial activism, judicial supremacy, and judicial responsibility,14 and they frame our debates about legal language, legal rules, constitutional meaning, and constitutional interpretation. The perceived tension between the subjective values of judges and the objective qualities of law animates long-standing debates about formalism,15 realism,16 behaviorism,17 attitudinalism,18 originalism,19 and textualism.20 In many instances, these debates exaggerate the definitiveness of rules21 or the discretion of judges.22 And, of course, these debates may also lead one to wonder whether the views of, say, an originalist or a behaviorist, derive from that individual’s subjective preference for originalism or behaviorism.

      My goal here is to reconsider the role that subjectivity plays and is meant to play in common law judging and to challenge certain assumptions that are typically made about objectivity in law. I will argue that, contrary to conventional views, the subjective element in common law judging is a necessary and valuable part of the judicial process. I will also argue that objectivity, in the strong sense that is often assumed for law, is not a plausible goal for judging. Our understanding of common law judging would benefit significantly if we replace the outmoded and inaccurate fixation on objectivity (and truth) with the more conceptually and descriptively accurate notion of intersubjectivity (and validity). Intersubjectivity means that the judge decides as an individual within a larger community, that the judge produces judgments with the understanding that they must contain statements of justificatory reasons for legal conclusions, and that these conclusions depend on their evaluation and validation by the community as legal judgments. The judgments are constituted by both their subjective and intersubjective components. By reorienting the discussion of legal judgment in terms of intersubjective validity rather than objective truth, and by examining the relationship between individual responses and publicly articulated reasons in the form of universalizable propositions of law, I hope to explain the nature and value of common law judicial decision making.

      My position should not be misunderstood as an argument against objectivity or for subjectivity. A distinction I will develop further in the next two chapters is that the objective aspects of the laws produced through the judicial process should be understood as separate from the judge’s process of judging and communicating her decision.23 However estimable objective truth or objective judgment may appear in the abstract, common law judges do not decide cases in the abstract.24 Within the common law tradition, the point is that “the idea of objectively good judgments, as distinct from judgments that are good under certain (perhaps quite broad ranges of) conditions and from the perspectives of (perhaps highly relevant sets of) people, appears fundamentally untenable.”25

      Common Law Judges

      The problem with an expectation of objectivity in common law judging is that it is not the common law’s expectation. Common law judges must resolve concrete legal disputes about claimed legal injuries presented by the parties whose legal rights are at stake. As a result, by reifying objectivity as an ideal for common law judging and judgment, the authentic process of legal judgment will inevitably appear partial (in both senses of that term). By treating impartiality as synonymous with objectivity, and subjectivity as the opposite of both impartiality and objectivity, we are left with no room for a subjective element in responsible judging. By distinguishing impartiality from objectivity, however, and by recognizing that a judge may be impartial while still bringing her own values to her judgments, we are left with a more expansive and realistic view of the process by which judges formulate legal judgments and how those judgments acquire their salience as authoritative legal sources.

      Objectivity is not the goal of the judicial function and subjectivity is not the price of judicial dysfunction. Instead, we should expect impartiality as the goal of common law judging and understand subjectivity as a necessary corollary of genuine judicial independence and the traditional function of common law judges. The process of common law judging combines the individual perspectives of judges with a recognized form of legal argumentation that is expressed to a larger community. A judge’s perspective on the law is an essential part of that judge’s contribution to the law. The expression of the individual response within the forms of legal judgment ensures that the judgment will be recognized as a source of law and enhances the judge’s contribution to the common law system and process.

      The search for objectivity in common law judging is an attempt to eliminate the judge from the judgment. This search is not just impractical and unavailing; it is undesirable. By integrating the judge’s personal response as a component of the formal legal judgment, the common law process and the law it produces remain dynamic and organic. In addition, by ensuring that the judge does not disconnect himself from his judgments, the common law expects that judges will remain personally accountable and responsible to their institution and to the people their institution serves.

      In this book, I argue that common law judging requires four interrelated components: individuality, impartiality, independence, and intersubjectivity. The first three of these components are familiar and are understood in various ways. The fourth is not well understood at all in relation to law and the judicial process. I hope to clarify each of these aspects of common law judging and their various relationships with one another. Throughout this book, I will distinguish each of these elements from objectivity. In doing so, we can arrive at a fuller and more accurate appreciation of common law judicial law making and of the law that judges make. Moreover, by contrasting these four components with objectivity, I hope to eliminate some fundamental misconceptions about the common law, some misguided criticisms of common law judges, and some cynicism about the common law system.

      The criticism of common law judges for acting subjectively takes many familiar forms: judges should “not legislate from the bench,”26 “judges have grounded particular constitutional rulings in their own preferences rather than in law,”27 “it is illegitimate for judges to impose their own values in place of those of the legislature,”28 a judge must “overcome her own subjective preferences for a given outcome, so as to make decisions based on the legal merits of the case,”29 etc. Sometimes these criticisms are well-founded. Sometimes these criticisms fundamentally misconstrue the nature of the common law system and its traditional judicial process. For example, to the extent that “legislating” is taken as synonymous with “law making,” the criticism of judicial legislation betrays a basic misunderstanding of the common law tradition. In that tradition, judges make law.30 So when certain critics suggest that judges should “leave the law making function to the legislature,” they indicate that they do not understand the tradition itself.31 On the other hand, when that criticism is meant to indicate that judges should not make law in the same way legislators do, the criticism might have more force, if judges ever did (or could) make law in the way legislators do.32

      Other legal traditions have sought to reduce or restrict the subjective elements of the judicial process. The civil law system employs a very different jury system,33 where it employs juries at all, and has a very different conception of judicial authority and responsibility. Leaving certain (usually constitutional) courts aside,34 the civil law tradition—at least as historically and theoretically understood—does not assign a lawmaking function to courts and expects courts to apply the code to the facts and deduce the correct result.35 This reflects the conventional view that civil law judges reason deductively while common law judges reason inductively.36 The reality is more complex,37 of course, but the classical vision of law as a science remains a distinctive feature of legal education and culture in the civil law tradition.38

      The civil law judicial function is meant to emphasize predictability and fairness in terms of preexisting legal rules rather than innovation or substantive development of law through judicial reasoning.39 Judicial opinions in the civil law tradition tend toward brief summation of applicable standards and conclusory phrasing of their application.40 Judges typically do not sign opinions because judges do not make law and the decisions they reach should, in principle, be the same decision that any other judge in that tradition would reach in the same case. In fact, even constitutional courts in civil law nations, such as the German Federal Constitutional Court, which were designed to function quite differently from traditional civil law courts,41 remain strongly influenced by the tradition’s emphasis on the text’s constraint of judicial authority rather than by the judiciary’s construction of the text’s meaning.42

      The common law takes a very different historical and institutional view of the judge’s role43 and the judicial process.44 Legal reasoning in the common law always considers rules in relation to factual circumstances and recognizes the reciprocal interaction of each upon the other.45 In the common law tradition, judicial opinions are lengthy and reflect the author’s personality.46 The judge writes and signs her opinion and that opinion serves as binding or persuasive authority for lawyers and judges in later cases. Moreover, by signing an opinion, the judge affirms that this is the opinion that he endorses as the best articulation of the law. The judge’s identity and reasoning are important, because if that judge were replaced with a different judge, the result might be different, a reality that strikes some people as an admission that judge-made law is just an expression of judicial biases, goals, and ideologies.47 But in fact this simply recognizes “the unavoidable intrusion of . . . humanity into the business of judging.”48 The common law has incorporated the subjective element in the business of judging at various stages of the judicial process. For example, along with the writing of opinions, particularly on appellate courts, the often underappreciated influence of oral argument on the personal response and reasoning of individual judges is a significant institutional and cultural recognition of the role of subjectivity in judicial decision making.49

      The recognition that judicial identity matters for judicial decision making does not mean that law must, therefore, cease to matter. Judging is both an individual and a dynamic process. The enduring authority of precedent in the common law tradition results from the position of the judge in the judicial hierarchy and, ultimately, by the persuasive force of the judge’s reasoning when her opinion is read and analyzed by later judges and attorneys. This is why judicial opinions are usually signed and published in the common law tradition.50 Moreover, this is why concurring and dissenting opinions are also published. Sometimes the majority opinion is mistaken.51 The common law tradition therefore values the thought process of every judge,52 because any judge might get something right,53 even if he was unable at that time to persuade the rest of his colleagues on the bench in the course of deciding a particular case.54 The common law judicial process is heuristic at its core and in its components. The law is always subject to evaluation through the analytic process of considering the reasoning of judges in prior cases and evaluating the merit of that reasoning in the current case. Of course, stare decisis places certain institutional constraints and contours on that process, but stare decisis itself reflects a judicial practice and a resulting legal norm that are intended to ensure the fairness of the law and the process of its creation and evaluation.

      Common Law Objectivity

      This book argues against two prevalent views of objectivity in law: subjectivism and strong objectivism. To explain why these views reflect inaccurate conceptions of legal objectivity, I will draw on some philosophical analysis of objectivity. The philosophical literature on objectivity is vast. Philosophers conceptualize objectivity in metaphysical, epistemological, and semantic terms. Metaphysical objectivity focuses on what exists in the world external to us, but it is not necessarily limited to the physical world. This category could include, for example, an external moral reality or a mathematically postulated but not yet observed physical particle. Epistemological objectivity concerns how we acquire knowledge of that external world. Semantic objectivity examines the conditions under which our statements about the external world may be determined to be true or false.55 Philosophical positions on objectivity can be organized into four categories: (1) subjectivism denies objectivity wholesale and claims that the existence or meaning of the world depends entirely upon our individual beliefs about the world, (2) minimal objectivism is the view that the existence or meaning of the world is determined by our shared understanding of the world, (3) modest objectivism is the view that the existence or meaning of the world is determined not by what we may happen to believe, but rather by what we would believe under ideal epistemic conditions, and (4) strong objectivism is the view that the meaning or existence of the world never depends upon what we may believe about the world.56

      Although nothing in my argument depends on this point, I might add a fourth type of objectivity, between minimal and modest objectivism. It seems to me that there may be a place for determining the existence and meaning of the world in reference not to an entire community or to ideal conditions, but rather to a particular community under ordinary conditions.57 We can call this mediated objectivism, according to which the received meaning of, say, law or art is determined through a process of considered judgment by a community that has particular training or expertise in formulating and evaluating judgments of this type. The process of making and evaluating these judgments constructs a broader meaning for a larger political, legal, or social community.

      In all senses of objectivism (but not subjectivism), the existence or meaning of the world is determined in some manner beyond or outside one’s own perspective or belief. These notions of objectivity may apply best in different circumstances (i.e., judgments of taste are subjective, judgments of fashion are minimally objective, judgments about color are modestly objective, and scientific judgments are strongly objective).58

      The objectivity often assumed for law is strong objectivism, even though it is the least defensible form of objectivity from a philosophical perspective.59 Michael Moore is probably the most prominent legal scholar who defends strong objectivity in law on philosophical grounds.60 Moore’s view is that we ordinarily attempt to understand the world around us, the physical and the moral worlds, and that we attempt to use language to describe them as accurately as we can. Natural objects, evaluative concepts, and legal norms have an existence that we encounter and attempt to explain.61 That is to say, trees, fairness, and malice have a true meaning, and we use our language correctly or incorrectly to correspond to that reality.62 Moore’s view has been extensively criticized.63

      On the other end of the spectrum, legal realists take a subjectivist view of law.64 This view seems motivated by the observation that law cannot be understood in strongly objectivist terms. In other words, because the meaning or existence of the law always depends upon judgments about the law’s content or applicability, legal realists deny that the law exists as a genuine constraint on judicial behavior.65 Legal realists seem to ignore or deny the possibility that law may exist and possess meaning in minimally or mediatedly or modestly objective terms.66 As I will argue in the next two chapters, the law is not best understood in strongly objective terms and, despite subjectivist protestations, the law does function as a meaningful influence on judicial decision making.67

      Contemporary subjectivist views of law assume a rigid “subjective preference vs. objective law” dichotomy:

      
        In the traditional legal model, judges use as their guidelines the standards set in constitution, statute, precedent, or court rule. Inputs are carefully screened to avoid the personal and subjective in favor of the neutral and objective.68

      

      Subjectivists then observe that law understood in this way does not fully determine judicial rulings, therefore judicial rulings are not controlled by neutral and objective legal rules. But demonstrating that judges do not decide cases according to this model cannot establish that the law is not influencing judicial decision making, because this model has so little to do with the way law actually functions in judicial decision making. To begin with, different sources of law and areas of law should not be regarded as operating monolithically and uniformly in judicial reasoning. We need to categorize different sources of law (such as constitutions, statutes, and precedents) and analyze their different operative nature and force in legal reasoning and judicial decision making.69 Additionally, as I explain in more detail in the next chapter, in thinking about legal objectivity, we need to distinguish the legal norms produced by the judicial process and the judicial process itself. The strong objectivity of law rejected by legal realists is not a form of objectivity that can possibly capture the function of legal sources or the operation of the judicial process in the common law tradition: “The nature of the common law, however, is that subsequent cases alter prior precedential cases, yielding a new rule. . . . A ‘rule’ in the common law is not some abstract principle of law, but the interaction of an abstract principle with the facts of the present case. Later cases necessarily refashion the prior rule.”70

      The fundamental problem with equating legal objectivity with strong objectivity, or criticizing law and judging for failing to exhibit strong objectivity, is that it results in an unnecessarily blinkered vision of judicial decisions as determined by either legal rules or judicial attitudes. A finer understanding of legal objectivity would allow that neither laws nor attitudes are ever absent from judicial decision making. The better approach, then, is to consider more carefully and realistically the manner in which the law and judicial values are translated into judicial decisions:

      
        At some level, every law student, lawyer, and judge understands that a judge’s values can influence the choices that a judge makes and that judicial decision making cannot always be explained with reference to legal doctrine alone . . . [J]udicial decisions are influenced by law and personal preferences in complex and varying combinations . . . value preferences influence case outcomes, but the universe of possible outcomes is constrained and channeled by legal text and precedent that judicial independence protects against encroachment.71

      

      The judicial process cannot simply be reduced to a “law-based and preference-based decision-making dichotomy”72 according to which judges act either “as detached and neutral arbiters of rules in contests between combatants”73 or “judges employ law as a shill to conceal nakedly political decision making of a sort best reserved for Congress or the people.”74 We need to consider more accurately the relationship between judicial values and legal doctrine in the process of judicial decision making, a process that incorporates the judge’s response to the facts and law at issue in a case within a formal written opinion that communicates the judge’s reasoning and ruling to the parties and to the public.

      I hope to engage different readers in different ways with my argument. This book is an argument against subjectivist and strong objectivist understandings of law and judging.75 In general, when I refer to objectivity in law, I am referring to strong objectivity, because that is the understanding so often assumed in discussions of law and judging. In addition to arguing against subjectivism and strong objectivism, my argument is an effort to move past a pitched battle that has either been won or cannot really be joined. I want to think about subjectivity as it actually operates in the formulation of legal judgment and to suggest a way of thinking about the reception of that judgment as a legal source through an intersubjective process of communication and evaluation.

      Subjectivity is not a synonym for bias, arbitrariness, idiosyncrasy, or solipsism.76 Judges decide for themselves, but they do not decide for themselves alone.77 Acknowledging an element of subjectivity in judging is not conceding that “anything goes” or that one can no longer evaluate the quality of a judge’s decision.78 On the contrary, the common law tradition requires judges to communicate their judgments to the parties and the public, and it presupposes a broader systemic process of appraising the merit of those judgments. The communication of legal judgments demands justificatory reasons for decision and action. The integrity of the process is predicated on the responses of judges, expressed as legal judgments and communicated in a form that is recognized by the community as fulfilling the individual’s and the institution’s judicial function.79

      Subjectivity alone cannot sustain a formal legal judgment. The recognition of a subjective element in judging does not require us either to abandon a conception of meaningful legal norms or to seek a form of judging that eliminates or exaggerates judicial personality in judicial decision making.80 This reductive, either-or mentality (“either judges enforce legal rules or the rules do not matter”—“either judges are political actors pursuing ideological agendas or they are neutral umpires applying the law”) utterly fails to capture the authentic common law judicial process.81 Instead, we need to see the interaction between an individual judicial response and a formally articulated legal judgment.82

      The subjective element in judicial decisions remains a source of discomfort and discontent for many scholars and students of the common law system. My hope is to alleviate some of that discomfort by demonstrating that the personal and subjective aspect of judging can be accepted and valued once it is situated within the complementary aspects of common law judging that require the public justification of an intersubjective judgment cast in universalizable terms. As long as we can agree that the existence and meaning of law are not best understood as entirely external to a shared human process of communication and evaluation, and as long as we can agree that law has some existence and meaning external to individual perception and belief, then we can proceed to consider the process of judging as it actually operates in the common law tradition.

      Legal discussions of objectivity tend to focus on the determinacy of law as an external standard of governance and as a distinctive basis for legal reasoning.83 Law functions as a standard against which the actions of citizens and officials can be assessed and according to which the decisions of judges should be reached. Owen Fiss’s expression of this point captures a widely held view: “Objectivity in law connotes standards. It implies that an interpretation can be measured against a set of norms that transcend the particular vantage point of the person offering the interpretation. Objectivity implies that the interpretation can be judged by something other than one’s own notions of correctness.”84 Many people would stop there; fortunately, Fiss did not. He went on to say that “the idea of an objective interpretation does not require that the interpretation be wholly determined by some source external to the judge, but only that it be constrained.”85

      Legal Judgment and Legal Truth

      The focus on objectivity in law also leads quickly to discussions of legal truth. The problem here, however, is that the tendency to conceive of objectivity in law as a form of strong objectivity results in serious misconceptions of the nature of the judicial process and the legal judgments the process produces. I will argue in the next two chapters that we would be much better served in our discussions of law by moving away from thinking in terms of truth for many of the same reasons that we should move beyond discussions of objectivity. H. L. A. Hart expressed this point in this way:

      
        [T]he Judge’s function is, e.g., in a case of contract to say whether there is or is not a valid contract upon the claims and defences actually made and pleaded before him and the facts brought to his attention, and not on those which might have been made or pleaded. It is not his function to give an ideally correct legal interpretation of the facts, and if a party (who is sui juris) . . . fails to make a claim or plead a defence which he might have successfully made or pleaded, the judge in deciding in such a case, upon the claims and defences actually made, that a valid contract exists has given the right decision. The decision is not merely the best the Judge can do under the circumstances and it would be a misunderstanding of the judicial process to say of such a case that the parties were merely treated as if there were a contract . . . [S]ince the judge is literally deciding that on the facts before him a contract does or does not exist . . . what he does may be either a right or a wrong decision or a good or bad judgment and can be either affirmed or reversed . . . What cannot be said of it is that it is either true or false.86

      

      I take Hart’s observation here to be not that it is meaningless to speak of law in terms of truth. It is, for example, true that the creation of a contract in the United States requires an offer, an acceptance, and consideration.87

      Hart’s point is that talking here about truth does not assist, and will often confuse, our understanding of the law and the process of judging. The judgment is that there is a contract. Inserting “it is true that” at the front of that sentence adds nothing of meaning to that sentence. Saying it is true is another way of saying it is a judgment. And we cannot accurately say that (it is true that) a contract existed88 between the plaintiff and the defendant apart from the judgment that was reached. This is the problem of applying strong objectivism to law. The legal truth of whether a contract existed between the plaintiff and the defendant is determined by the judgment. There is no metaphysical reality of the contract that can conflict with the legal reality.89 But there can be dissenting judgments, which from a higher court will be superseding judgments. In an important sense, these judgments function as acts of legal speech that simply are.90 Properly understood, they are not and cannot be “true” or “false.”91 The articulation of them as judgments affects the legal world simply by virtue of a judge saying or writing them, because that authority in this context belongs to judges.

      The physical document makes it tempting to think that a contract might exist regardless of what the judge decides. We point to the signed paper.92 And, of course, the physical document is going to be an important piece of evidence for the judge to consider. But this is why lawyers speak the way they do. Lawyers in this sort of case will say that the court must determine “whether the document is what it purports to be.” The existence and meaning of the contract as a legally binding fact cannot be settled simply by pointing to a document. Parties can intend to create a contract but legally fail to do so.93 And parties can create contractual obligations that neither of them intended.94

      Once the judgment has been reached, what we need the legal process to do is to evaluate the judgment that has been reached. Is the judgment correct? How was the decision to enforce a contract in the circumstances of that case received by other judges? Answering those questions offers much more to our understanding of the law. Validity, I will argue, is a much more useful concept and term for thinking about how we answer evaluative questions about legal judgments. In terms of my argument, once a judgment has been reached, the intersubjective reception of that judgment as valid is an evaluation that the judgment was proper.95

      For purposes of this book, the operative understandings of objectivity and truth involve a reference to a standard or perspective external to the judge, which validates the judgment, because it can be evaluated as distinct from the subjective preferences and values of the judge.96 In an effort to distill these various conceptions of objectivity in a way that will allow me to discuss them usefully here, I will focus mainly on objectivity in terms of “mind-independence”97 and “the rule of law and not of men.”98 Mind-independence means that the existence and meaning of legal norms is determined through a process external to the perceptions or beliefs of an individual.99 The rule of law aspect of objectivity means that the existence and content of legal norms is determined through a process that identifies these norms as legal sources, which play a uniquely important role in legal reasoning.100 Both conceptions capture the philosophical and legal sense that objectivity delineates a basis for judgment beyond or besides the subjective preferences of the judge.

      Impartiality, Intersubjectivity, and the Art of Judging

      As I explain in chapter 2, thinking about law in terms of objectivity has produced important scholarship, but it has also resulted in confusion about what objectivity means and how it applies to law and judging. One of the many problems with the use of objectivity in discussions of judging is that the term is sometimes used to refer to a quality in judges and sometimes to refer to a quality in rules. I will distinguish different forms of objectivity and explain how they result in different understandings of law. I will distinguish objectivity from impartiality and situate my argument within the existing discussion of issues of subjectivity and objectivity in law and judging. I also begin in chapter 2 to suggest an alternative to thinking of law and judging as only subjective or objective. My point here is not that the dichotomy is false; it captures something important about our relationship to the world and a judge’s relationship to the law. It also, however, sharply restricts and ultimately distorts our best understanding of the judicial process in the common law tradition.

      The purpose of chapter 2 is to explain that we should distinguish among the formulation of legal judgments by judges, the legal norms expressed in those judgments, and the evaluation and reception of those judgments by the community. Functional effectiveness is the term used to describe the objectivity associated with the judicial process of reviewing the evidence, arguments, and sources that are distinctive of the common law tradition and arriving at the legal judgments that articulate legal norms. Universalizability or universality is the term used to describe the legal norms of a jurisdiction that are produced through the judicial process and articulated in a legal judgment (or in some other fashion recognized by that jurisdiction as generating an authoritative source of law). Intersubjectivity is the process by which the legal judgments issued by judges are evaluated by a larger constitutive community. My overarching point in this chapter is to argue that however we conceive of objectivity in law, we should distinguish among the objectivity of judges and judging, the objectivity of legal sources and judgments, and the process of evaluating and validating those judgments by the larger legal or political community. The focus on objectivity and the failure to differentiate the objectivity of law, the objectivity of judging, and the evaluation of judgments has led to serious misrepresentations and distortions of the process of adjudication and the operation of legal sources in legal reasoning.

      Chapter 3 develops an alternative conception of judging, one that is influenced by Immanuel Kant’s aesthetic theory. In this chapter, I explore a number of connections between common law legal judgment and Kantian aesthetic judgment. In brief, Kant described a process of judging art that involved an individual’s personal, internal response, which is then communicated and claimed as a shared judgment for all viewers of the work of art. I argue in chapter 3 that this mode of response and reasoning captures more fully the common law process of judicial decision making than the familiar alternatives. Connecting Kantian aesthetic judgment with common law legal judgment avoids the misguided and widespread view that the subjective element of judging somehow compromises the integrity of the process or the decision or, conversely, that principled judging requires that a judge disregard his personal values or perspectives when judging. As with Kantian aesthetic judgments, common law judicial efforts to articulate legal doctrine from the perspective of the individual judge are necessarily evaluative and communicative. Kant’s theory helps us to see that a human judgment (of law or art) exists apart from the individual who reached that judgment, but cannot be abstracted entirely from the human beings who make, evaluate, and share those judgments.101 Similarly, we see why it is difficult to assess judgments of law or art through falsifiable models or measurements.102

      Why aesthetic theory as a way of examining judicial decision making? Whatever may be the case in the civil law tradition, there is an undeniable element of art in legal judgment in the common law world. But I do not mean this simply in the “lawyering is an art not a science” sense. I mean that the formulation of a legal judgment mirrors the process of aesthetic judgment in that an individual’s subjective response and considered conclusion are proffered to a larger community with a claim that that community will share the individual’s view, and the community then engages in an intersubjective evaluation through which the received meaning of the judgment is determined. Kantian aesthetic theory describes this relationship between the individual judgment as an independent and interdependent judgment through the reception of that judgment within a broader constitutive community. In the common law tradition, the parallel of aesthetic and legal judgment is a valuable way to understand the contribution of a judge’s opinion to the developing understanding of the law within a broader legal and political community. There is an individual and communal sense of justice that correlates well with a sense of beauty, and there is an aesthetic to legal reasoning. When we read an exceptional legal opinion—one that concentrates on the important factual circumstances, that captures correctly the application of the law to these facts, that reaches the proper outcome for the right reasons—we do not just think it is right. We feel it. There is a momentum to these opinions that builds through their structure and reasoning. Powerful legal arguments have an emotional force. Art and law combine human faculties of thought and feeling, reason and passion.103

      In chapter 4, I provide some examples of judicial decisions in which the relationship between the subjective and intersubjective elements of judicial decision making are evident and in which the individual responses of judges are then translated into legal judgments that form precedents for future judicial decisions. By changing and developing property law, tort law, and criminal law, judges in the United States and the United Kingdom function within their institutions when fashioning doctrine and applying legal standards that then guide and govern behavior, and as I argue in this chapter, we should understand a fundamental aspect of this decision making process to be the judges’ individual responses to the cases they are asked to decide.

      In chapter 5, I explore the meaning of judicial independence in terms of judicial individuality. More specifically, I consider legislative attempts to interfere with the internal reasoning process of judges as a threat to judicial independence. And I challenge conceptions of judicial independence that focus exclusively or predominantly on institutional independence. By examining cases from the United States and the United Kingdom, I argue that the core value of institutional independence is the protection of an individual judge’s authority and autonomy to decide for herself what legal sources and evidence she finds applicable and persuasive in reasoning toward and articulating her legal judgments.

      The supposed paradigm of an ideal judge as a neutral, dispassionate referee whose own individuality is suspended in the application of the law has been contrasted with the empathetic judge who inappropriately allows her personal life experiences to dictate her legal decisions. Through this false contrast we have lost sight of the actual common law judge and common law judging. The problem arises because of our various reactions to the realization that judges are “not fungible, like grains of sand or particles of wheat, that the pronounced economic and political views of the man within the judge sometimes influence the judge’s decisions.”104 Our reactions have tended to deny that personal experiences and perspectives should matter to judicial decisions105 or to deny that judicial decisions are based on anything other than personal perspectives and preferences.106 Distinguishing intersubjectivity from objectivity and distinguishing objectivity from impartiality are important steps in locating the value of appropriate individual responses in judicial decisions and differentiating these responses from improper prejudices or biases that undermine the legitimacy of judicial decisions.107

      Justice Sotomayor’s recognition that the different experiences and perspectives of judges have an impact on their decisions seemed to some like a concession or a confession. We need to move beyond the binary “subjective vs. objective” vision of judging to an approach that integrates the personal and interpersonal elements of judging. Judging is a human endeavor. And in this endeavor, blindfolds leave judges blind. In the common law tradition, judges must judge with their eyes open. We need to recognize that a full understanding of the common law tradition requires a more refined understanding of judging, one that saves space for the full complexity of the individuals who render judgments according to law.

    
  
    
      2. Subjectivity, Objectivity, Impartiality

      
        [T]he Court’s impartiality is threatened if it appears, because of its own narrow membership, to lack an understanding of the broad range of people who come before it.1

        —Martha Minow

      

      Must a judge disconnect her subjective values from her legal judgments? Is that the only way to ensure that the law is being applied rather than the judge’s own vision of justice? This chapter explains that the answer to these questions is “No.”

      Here is a characteristic expression of the prevailing view that an objective legal judgment requires a judge to suspend his own subjective personal values and perspectives when deciding cases:

      
        Objectivity, of course, has many meanings. Here, I mean the intellectual process by which a judge reaches beyond himself to understand, from the perspective of his or her community, the social values that he is to weigh and balance. Objectivity stands in opposition to the subjective values of the judge. . . . It means the judge frees himself, as far as he can, from all personal preferences. It means neutrality in the process of balancing. Objectivity means reflecting the deep consensus and the shared values of the society.2

      

      I want to challenge the widespread assumption that “objectivity stands in opposition to the subjective values of the judge” as a predicate or prerequisite for common law judging. This understanding of objectivity encompasses the more general meanings of “mind-independence” and “the rule of law and not of men” that I discussed in the previous chapter.3 Moreover, as I will explain later in this chapter, this understanding of objectivity in law can usefully be understood as “universality” (in the sense of a rule that can be applied in the same way to all similarly situated individuals and cases) and as “functional effectiveness” (in the sense that the legal process operates according to identifiable rules and yields results that are identifiably legal in relation to governing rules).4

      Objectivity is often used to describe a quality of judges who base their decisions only on preexisting legal rules rather than on personal preferences or perspectives.5 Objectivity also describes law as an external constraint on the decisions of judges.6 These meanings are related, but in their different reference points, they are quite different in application. For example, can legal rules be determinate? Can objectivity be measured in terms of determinacy? If legal rules are not fully determinate, can they still act as constraints upon judges?

      As a result of the questions we tend to ask about the relationship of objectivity to law and judging, a great deal of attention has been paid to determining the linguistic meaning of legal rules,7 or what it means to say that a rule is being followed,8 or whether other influences on judging and law (such as morality) can be understood as objective.9 Much of the work on these questions has been motivated by skepticism about the possibility of finding an objective meaning of language, or of following the objective language of a rule, or of finding and following the objective meaning of a moral rule in a legal decision.10 These questions also relate to the problem of attempting to differentiate between variation within a practice and alteration of that practice.11 As an example applied to judging, we can ask how we know when judges are legitimately opting not to follow precedent as opposed to judges not feeling bound by precedent.

      These questions assume that objectivity is the best means of understanding the relationship of law to judging. I understand the intuitive appeal of saying that objective judges refer to objective rules rather than subjective preferences when deciding cases in accordance with the law. As I mentioned in the previous chapter, the use of objectivity in relation to mind-independence and the rule of law in my argument is meant to cohere with these familiar understandings of objectivity in law and judging. The broader purpose of my argument, however, is to offer intersubjectivity as an alternative to objectivity, because it captures more fully the process by which a judge’s judgments acquire their received legal meaning and effect and because it incorporates the subjective element that is intrinsic to that process.

      In this connection, Donald Davidson argues that any understanding of (or attempt to understand) another person’s use of language requires an underlying theory of linguistic meaning on the part of a semantically competent interpreter.12 Davidson’s position is useful in relation to my argument because he attempts to locate an intellectual and linguistic space in which an individual process of judgment can proceed that is both subjective and social, by recognizing that no judgment can be made in linguistic or social isolation. On Davidson’s account, attempting to remove the perspective of the individual from the process of judgment or to insulate the judgment from the individual’s perspective—as the judge or the community member—defeats the intersubjective process and social purpose of reaching a judgment.13 Davidson offers a way of thinking about the intrinsically subjective and intersubjective process of creating and communicating a judgment about the world, in the world. He defines intersubjectivity in terms of objectivity, which I would prefer to avoid, but his emphasis is that our understanding of the outside world cannot proceed except from individual judgments that are communicated to other individuals who then communicate with us. The judgment is always an individual judgment, but it cannot be conceived as a judgment in the absence of its communication to others.14

      Impartiality

      In assuming that objectivity is required to legitimate the legal judgments made by judges, many scholars and judges assume that this sense of objectivity parallels judicial impartiality. In fact, impartiality and objectivity are often viewed as synonymous or coterminous concepts.15 I will argue, however, that it is important to disaggregate them.16 As I will use the term, impartiality means the absence of any personal stake or bias (or the genuine appearance of any personal stake or bias) in a case that could prevent the litigants from being treated fairly by the court.17 In contrast, I will use the term objectivity to mean the absence of any personal values or views that could influence the judge’s consideration of a case under the law.18 For reasons I will explain in this chapter and the next, the common law has long required the former but never the latter. Moreover, if we could find judges who were truly “objective” in this sense, who possess no views about the law or the world that might influence their understanding of particular cases, we should not want them deciding cases.19 We do not want judges with empty minds any more than we want judges with closed minds.20

      Differentiating impartiality from objectivity places the judge properly in the judicial process. A lack of impartiality in a judge is a violation of due process for a litigant.21 The individual before the court has the right to an impartial judge whose views about her as an individual will not prejudice his decision and who possesses no personal stake in the outcome of the case.22 But the individual before the court does not have a right to a judge with no views about the law and with no value system of his own that frames his understanding of the law or the world.23 With this distinction in mind, the common law tradition requires judges to be impartial, but it cannot and does not expect them to be objective:

      
        We are born with predispositions; and the process of education, formal and informal, creates attitudes in all men which affect them in judging situations, attitudes which precede reasoning in particular instances. . . . The judge in our society owes a duty to act in accordance with those basic predilections inhering in our legal system (although, of course, he has the right, at times, to urge that some of them be modified or abandoned). The standard of dispassionateness obviously does not require the judge to rid himself of the unconscious influence of such social attitudes. In addition to those acquired social value judgments, every judge, however, unavoidably has many idiosyncratic ‘learnings of the mind,’ uniquely personal prejudices, which may interfere with his fairness at a trial. . . . The conscientious judge will, as far as possible, make himself aware of his biases of this character, and, by that very self‑knowledge, nullify their effect. Much harm is done by the myth that, merely by putting on a black robe and taking the oath of office as a judge, a man ceases to be human and strips himself of all predilections, becomes a passionless thinking machine. The concealment of the human element in the judicial process allows that element to operate in an exaggerated manner; the sunlight of awareness has an antiseptic effect on prejudices. Freely avowing that he is a human being, the judge can and should, through self‑scrutiny, prevent the operation of this class of biases.24

      

      Once we distinguish impartiality from objectivity, we can see the difference between prejudices and values. We also can begin to appreciate the problem with referring to a judge’s values, experiences, and perspectives—as well as his prejudices, biases, and financial interests—as the subjective element of judging, and then contrasting this with the image of the objective, neutral, and dispassionate judge with a blindfold and scales.25

      Two core institutional standards reinforce this differentiation of impartiality from objectivity and emphasize impartiality, rather than objectivity, in the common law judiciary. First, the sort of improper interest that precludes a judge from deciding a case is a “direct, personal, substantial” interest in the case, “because his interest would certainly bias his judgment.”26 Similarly, the statutes codifying the standards for recusal indicate that a judge should recuse himself only where there is a bias specific to a litigant, or a case, or a financial interest.27 A judge is not required or expected to recuse himself simply because of general values or perspectives28 or because of personal characteristics such as race or gender.29 My argument here is that the differentiation of impartiality from objectivity tracks the basic distinction between the biases or prejudices that should lead to recusal and the values or perspectives that any judge brings to her judgments: “[N]eutrality in the absolute sense cannot be expected. ‘Personal bias or prejudice’ calls only for practical objectives. For example, prior judicial views will not disqualify. [I]t would be strange if a judge became less qualified the greater his judicial experience. Obviously, too, a judge is not prevented from sitting because he comes into every case with a background of general personal experiences and beliefs. There must be something unique.”30

      The claim that a judge cannot be impartial must be supported by specific factual allegations, and the determination that a judge’s impartiality has been compromised is left to that judge himself. The reasons for this are easiest to see when we consider impartiality in relation to judicial independence, which I will discuss further in chapter 5. A judge must determine for himself whether he possesses a bias that might interfere with his ability to decide a case fairly. Otherwise the judicial institution could be manipulated by having the parties rather than the courts determine which judges shall hear which cases.31

      Thinking about the relationship between judicial impartiality and judicial independence leads to the second institutional basis for distinguishing impartiality from objectivity. In the common law tradition, judges cannot be removed from office for their legal judgments.32 The basis for this constitutional protection of the judiciary’s independence is closely linked with the judiciary’s impartiality. Because judges are expected to determine the law’s meaning and application on the basis of their own legal judgment, rather than on the basis of personal prejudice or external influence, the judiciary merits the unique institutional protections it enjoys. If judges cannot point to a basis in the law for their legal rulings, they will no longer be able to justify their institution’s independent position and role in public life and government.33 Judges are expected to decide impartially because they are uniquely positioned, constitutionally and institutionally, to decide that way.34 Their position places significant obligations upon them, individually and as members of a larger community, to explain their judgments by reference to authoritative legal sources and forms of legal reasoning.35

      In relation to the courts’ institutional independence, the distinction between impartiality and objectivity can help us analyze politically charged cases such as Bush v. Gore.36 As Howard Gillman observed, we cannot simply equate or correlate decisions traced to judicial party affiliation with decisions based on improper judicial partisanship.37 My point is not that the Court decided Bush v. Gore correctly, or that the decision was not improperly influenced by partisan behavior on the part of certain justices. My point is that we cannot simply point to the party affiliation of the justices in the majority and conclude on this basis alone that a decision was improperly influenced by partisanship. Put another way, we need to do more than assert that certain justices lacked objectivity because they share an ideological perspective with the litigant who prevailed in the case. As Gillman points out, we must determine, on the basis of specific aspects of the judges’ actions or decisions, whether the impartiality of certain justices was compromised by partisanship. Perhaps, in Bush v. Gore, there are specific facts toward which we might point.38 In any event, differentiating impartiality from objectivity allows us to evaluate judicial behavior in a manner that is more precisely linked to the actions of a particular judge in a particular case.39

      Objectivity

      The longstanding view of objectivity as the opposite of subjectivity has led people to assume that since judges should not decide cases in an entirely subjective way, they must decide in an entirely objective way. There is a problem, though, with seeing subjectivity and objectivity solely in oppositional terms. First, subjectivity and objectivity are strictly oppositional only if we assume that the relevant meaning of objectivity is strong objectivity.40 Second, the meanings of “objective” used to describe law and to describe judges do not overlap perfectly. The existence and meaning of the law may be identified in a meaningfully objective sense, but the process by which the law is identified does not necessarily operate in the same way. What people (officials, citizens, litigants, jurors) believe and do in reference to the law is what determines its meaning and existence.41 In other words, in terms of objectivity, the process of identifying legal norms should be understood differently from the norms themselves, and since the production and identification of legal norms must involve human expression and perception, it is misleading to think of these norms or processes in strongly objective terms.42 Similarly, the process of judging involves reference to legal norms and the production of legal norms, and the use of the term “objective” to describe both the norms and the judges leads to misleading accounts of the law and the judiciary. Rather than asking whether the law or the judge is objective, we need an account of the process and faculty of judgment in which the judge and the pertinent legal norms interact in the formulation of a judicial decision that is itself identified and evaluated as an independent legal source.

      Anxieties about the truth or reality of legal norms lead people to want to place them on an ontological scale that looks something like this: “law seems more ‘objective’ than literary criticism but less objective than science or arithmetic,”43 and the more objective, the better. So we find ourselves in debates concerning whether law is more like science or ethics or literature. Law is related to and different from all those things, but as I will explain in this section, the objectivity that is often assumed for law is not a useful means of assessing the nature of these relationships.44

      Do we need a more refined understanding of objectivity or an alternative concept? I have no more interest than anyone else in arguing over the proper word we should choose to describe something. In my view, the concept of objectivity has become so philosophically and legally and politically loaded that I prefer to differentiate it from the concept that I will propose in its place. Nevertheless, it is important to situate my argument within the ongoing discussion, which means continuing to address the concept of objectivity itself.

      John McDowell’s work on the nature of objectivity in ethics offers an interesting response to the claim that there can be no objective (mind-independent) ethical reality. McDowell argues for an alternative understanding of realism that is not tied to a scientifically oriented naturalism:

      
        [T]he issue can be whether persuading someone counts as giving him reasons to change his mind, the challenge can be put as a query whether a mode of thought that engages subjective responses allows for a sufficiently substantial conception of reasons for exercises of it to be capable of truth. . . . [H]aving the concept involves at least inklings of a place it occupies in a rationally interconnected scheme of concepts, and we should aim to exploit such inklings in working out an aesthetic, so to speak. . . . A ranking of sensibilities would flow from that, rather than being independently constructed[,] . . . and used to deliver verdicts.45

      

      McDowell offers here an understanding of ethical reality that does not depend on either externally existing moral facts or on internally generated moral intuitions. Instead, McDowell locates the reality of ethics in the shared normative conclusions reached through a process of subjective responses and communicated reasons that are based on those responses. The process involves evaluation of these reasons for belief and action, and the evaluations are then used to reach judgments (verdicts).

      McDowell’s account of ethical reality prioritizes and harmonizes subjective responses and a heuristic process of reasoning about those responses in the formation of ethical judgments that can meaningfully be claimed as true or real. McDowell’s view recognizes a place for subjective responses and reasoned conclusions that are themselves the basis for our understanding of our experience. In other words, we process our subjective responses through a learned and shared process of reasoning and expression through which we form judgments of what is right (or beautiful or just):

      
        [T]he position I am describing aims, quite differently, at an epistemology that centres on the notion of susceptibility to reasons. . . . The aim is to give an account of how such verdicts and judgements are located in the appropriate region of the space of reasons. No particular verdict or judgement would be a sacrosanct starting-point, supposedly immune to critical scrutiny, in our earning the right to claim that some such verdicts or judgements stand a chance of being true.46

      

      Our developed capacity for making and communicating judgments based on our subjective responses and the susceptibility to reasons requires genuine effort and the acquisition of knowledge. To make accurate or adequate ethical (or aesthetic or legal) judgments, one must possess some familiarity with the relevant concepts, some knowledge of the processes of analysis and articulation, and some experience with incorporating a subjective response within a reasoned conclusion.47 The critical point here is that the process of making evaluative judgments is a distinctively human process, which can meaningfully be called objective on the basis of justificatory reasons that are then evaluated by and within a constituted community. This might be understood as a form of mediated objectivity.48 There are many ways this process might work, and two of these are Kantian aesthetic judgment and common law legal judgment.

      As I explain more thoroughly in chapter 3’s discussion of aesthetic and legal judgment, intersubjectivity indicates that we need something more than a minimally objective consensus of opinion about meaning; the recognition of a dynamic process of evaluating judgments in a community contemplates a place for judgments that deviate from a preexisting consensus and yet may still be validated as legitimate or even correct judgments.49 Intersubjectivity in legal and aesthetic judgment produces meaning through reception, evaluation, and translation. To begin addressing intersubjective judgment in legal terms, in the next section I consider some of these issues in relation to the trial process as the traditional institutional starting point for the production of legal judgments.

      Trials and Truths

      The goal of the trial process is sometimes understood as translating into and through legal evidence the historical events that are at issue in a given case. Even here, people frequently confuse more abstract conceptions of objectivity and truth with the determination of factual and legal issues at trial. The physical and testimonial evidence that is presented at trial to establish the relevant facts of the case can be thought of in terms of mind-independence or objective truth, but that will quickly become misleading. For example, the physical evidence (a gun or a pair of eyeglasses) exists in the world apart from what we may think about it. The testimonial evidence exists as an independent record of the perceptions, recollections, and opinions of the people who testify. But what the physical and testimonial evidence means, how that evidence is deemed to be relevant and probative of the legal issues, depends upon the conclusions of the judge or juror whose role is to determine the legal truth of what happened and how the facts established in court relate to the law.

      The legal concepts that structure and govern the trial process are not directed solely toward a simple investigation or reconstruction of historical events. The historical facts are, of course, a crucial part of the process, but they do not make up the values, virtues, and shortcomings of the adversary trial process. At trial, the evidence must be presented in a manner that ideally ensures the fairness of the process and the rights of the litigants, with particular regard for the criminal defendant.50 This is one of the many reasons that in our discussions of the legal world we would be better off thinking in terms of intersubjective validity rather than objective truth.51 Our discussions will benefit because thinking this way can help us to identify mistakes in the identification or interpretation of the law and in the determination of the facts and to distinguish such errors from failings of the trial process itself. We need concepts and terms that allow us to differentiate instances of failure due to a lack of objectivity from instances where a lack of objectivity is not a failure.

      The trial process operates in a manner that can usefully be called objective in terms of its functionality52 and leads to what can appropriately be called a truth that is produced by that process. But the process is not designed to be objective in the sense that it must be external to human knowledge or understanding, and the process may not discover the historical truth. These are facts, not failures, of the common law trial system.53 There are meaningful senses of objectivity and truth that are helpful in a careful discussion of the judicial process, but those should be objectivity in terms of functional effectiveness rather than mind-independence, and truth in terms of a legal truth that is produced rather than the historical truth that is discovered.54

      In any trial, there are facts about what actually happened. Someone did or did not kill someone else. Someone was or was not wearing her glasses when an accident occurred. It may be helpful to think about the historical truth as existing apart from what anyone may think about it, but the legal truth of what the evidence establishes at trial is determined through a process that combines subjective55 and objective56 elements. That is the design of the system. A jury can responsibly decide what the facts of a case are and may still not correctly find what really happened. A juror can reasonably believe that a defendant is guilty and may still correctly conclude that the prosecution has not established the defendant’s guilt beyond a reasonable doubt. Indeed, the burden of proof in a criminal trial is specifically intended to require jurors who may believe the defendant is “probably” guilty, to find that person not guilty if the prosecution is not able to meet its burden of proof.57

      Legal reasoning tends to distinguish sharply between facts and values, facts and rules, factual issues and legal issues, etc., but these distinctions result in a necessarily truncated diagram of a composite process of reasoning.58 The cognitive tasks of discerning facts and applying rules are always evaluative.59 This does not mean, however, that all evaluations are equally valid in light of the operative facts and legal rules. So while we may sometimes separate facts from values and rules in describing our reasoning process, we cannot reach a fully considered judgment without also seeing how the facts and values relate to one another.60 Legal judgments may result in rules, but we should not forget that these rules were themselves derived from facts, values, and preexisting rules.61

      The process of determining the salient facts and applying the operative rules in a given case are not isolated or discrete moments of analysis, although for convenience we tend to speak about them that way. The relevance of facts depends upon the applicable rule, and the rule’s application depends upon the factual determinations.62 Moreover, the salience of different facts will depend upon the judge’s view of which legal rule is applicable, which facts are most important in a case, and which facts the evidence has established (and judges may disagree about all of these).63 Different judges’ values, perspectives, and experiences will influence which facts they find most compelling64 and how those facts should figure in their legal reasoning toward a judgment.65 Disagreements that sometimes arise among witnesses, parties, lawyers, jurors, and judges about which facts the evidence tends to prove or which statutory or precedential rules are properly applicable result from the perceptions, recollections, experiences, and backgrounds of these individuals.66 This does not mean that the law is not functioning as law or that facts are not determined in court. It means different actors in the judicial process undertake different functions and obligations, on the basis of their own perspectives and experiences, and the law that is made through this process depends upon all of them, at different times and in varying dimensions.67

      Legal Sources and Valid Judgments

      An argument that judging should seek validity rather than truth challenges a widely and powerfully held view that objectivity in law demands a search for legal truth in judging. This view is often assumed (for different reasons) by strong objectivists and subjectivists and is sometimes associated with legal positivism. I have addressed strong objectivism and subjectivism already,68 and here I will continue my discussion of this point with respect to the function of legal sources in legal reasoning by addressing legal positivism.

      In general, legal positivism is characterized by a commitment to at least two core principles: (1) that authoritative legal sources such as constitutions, judicial decisions, and legislation may be identified as a matter of social fact (the “sources thesis”69), and (2) that there is no necessary connection between the law and morality (the “separability thesis”70). These tenets frame positivism’s claim to concentrate our jurisprudential attention “on the distinction between law as it is and law as it ought to be.”71 The claimed importance of this distinction sometimes leads to the view that a virtue of positivism is its focus upon the truth of statements of or about the law and that this focus should motivate our understanding of the role of legal sources in legal reasoning, particularly for judging claims under the law.72 On this view, legal reasoning is distinguished from other forms of reasoning by its dependence upon authoritative legal sources according to which legal arguments are articulated and evaluated by a community of judges, lawyers, and others.73 Among other things, the effort to keep legal reasoning autonomous from other forms of reasoning will help to ensure that adjudicative outcomes are determined by legal sources and not by extra-legal values that might otherwise be smuggled by judges into their legal decisions. According to this conception of legal positivism, statements about the law may be determined to be true or false solely with regard to the content of legal sources and their anticipated application in legal reasoning.

      My purpose in this section is not to defend legal positivism; it is to defend my argument by anticipating and preempting certain criticisms that are commonly made against positivism and might also be made against my position. In thinking about these claims it is useful to differentiate, as Frederick Schauer does, among different meanings or versions of legal positivism. Schauer suggests three: conceptual positivism, decisional positivism, and normative positivism.74 Conceptual positivism is the theoretical claim that “morality is not a necessary condition of legality.”75 This describes, in effect, positivism’s commitment to the separability thesis. Decisional positivism “is a view about the role of posited law in legal decision-making.”76 This represents positivism’s commitment to the sources thesis. Normative positivism is a view of conceptual positivism as itself a socially constructed thesis about the meaning of law. In other words, normative positivism sees the separation of law from morality as presupposing a conception of law that is, by definition or conceptual extension, necessarily distinct from morality. This view of positivism is normative in the sense that a positivist conception of law should be chosen as the conception of law “because of the good that such an understanding will produce.”77 The good that may be engendered by a positivist conception of law might include, for example, fostering an individual and societal perspective of moral distance from or evaluation of the law.78

      Joshua Cohen’s discussion of legal positivism reflects a common understanding of the purpose of judging as getting to the truth of how the law applies in a given case and, more simply, what the law is (as opposed to what the law ought to be): “The notion of truth is also fundamental in our understanding of reasoning. Thus, truth is tied to judging, in that judging whether p is closely connected to judging whether p is true. . . . Truth is connected as well to norms of thought and interaction that call for accuracy in representation, sincerity in expression, consistency, ‘getting it right,’ and being attentive to how things are and not simply how we wish them to be.”79 Cohen defends the concept of truth against various forms of the claim that truth cannot be invoked in public discourse about democratic politics (because of the challenges of cultural diversity, moral relativism, ideological pluralism, etc.). He frames his analysis of truth as a response to John Rawls’ argument that political judgments should not “use (or deny) the concept of truth. . . . Rather, within itself, the political conception does without the concept of truth.”80

      Cohen argues that “a political conception of truth is . . . a genuine conception of truth.”81 By truth, Cohen sometimes indicates that he understands truth in relation to “our practices of making and defending assertions, in our reasoning, and in ordinary understandings about the content and the correctness of thoughts.”82 So Cohen does not assume a strongly objectivist notion of political truth. Instead, Cohen argues that “political justification . . . should proceed on a terrain of argument that can be shared.”83 The problems with Cohen’s view arise when he shifts his discussion from political to legal conceptions of truth. As I explain in the next section, Cohen’s defense of truth in relation to legal judgment will inevitably lead us back to the confusions created by the assumed relationship between truth and objectivity.84

      Cohen intends his argument about truth to extend into the field of law and legal judgments. For example, in his discussion of Thomas Hobbes and legal positivism, Cohen writes:

      
        Hobbes’s thesis is about legal validity, not about justice. The idea is that legal validity is fixed entirely by an act of authority, and not at all by moral rectitude. . . . That position is legal-positivism, which is consistent with the view that there are natural standards of rectitude to be used in evaluating laws. But Hobbes was arguably (only arguably) led to his legal positivism from positivism about justice itself: auctoritas non veritas facit justitiam. As Hobbes says, there are no unjust laws, because, antecedent to the sovereign’s law-making activity, there is no just or unjust distinction for laws to be answerable to. So when Hobbes says that truth does not make law, he means that legal validity does not depend on truths about rightness. But that is in part because there are no normative truths available prior to authority that might enter into determinations of legal validity. If that is indeed the rationale for legal positivism, then it follows as well that the truth—that is, truths about what is just and unjust, right and wrong—cannot figure in assessing valid laws as just or unjust, because the justice-making facts, too, are exercises of sovereign legislative authority.85

      

      There are several points in this excerpt that are important for my argument. First, Cohen correctly indicates that legal positivism is typically characterized by the separability thesis, a general claim that legal validity is not preconditioned upon the law’s satisfying a standard of moral rectitude. But when Cohen goes further and attributes to legal positivism the view that “there are no unjust laws because, antecedent to the sovereign’s law-making activity, there is no just or unjust distinction for laws to be answerable to,” his statement may be true of Hobbes,86 but it is not true of all legal positivists. In fact, Cohen has made two mistakes here. He has failed to recognize that legal positivism is not inconsistent with moral realism and he has glossed over the distinction between inclusive positivism and exclusive positivism. I will address each of these mistakes in turn.

      Commentators frequently misconstrue the separability thesis as a claim not just that law may be identified without recourse to morality but also as a claim that there is no morality through which law may be identified. Properly understood, however, legal positivism does not hold a view on the meta-ethical question of whether moral truths or facts exist.87 Put differently, a legal positivist can also be a moral realist.88 In addition, legal positivists disagree with one another about whether moral claims can enter into determinations of legal validity. Exclusive legal positivists argue that the identification of a law as valid can never depend on its moral worth, because this would violate the separability thesis.89 Inclusive legal positivists believe that the identification of a law as valid can depend, within a given jurisdiction, upon its compliance with a normative moral criterion.90

      Legal positivists argue that their theory helps to keep the identification of the law distinct from the moral evaluation of the law,91 and this is the first point that Cohen missed in the last sentence of his quotation. By arguing that legal positivism does not allow for moral assessment of the law, Cohen assumes either that legal positivism is committed to moral relativism or noncognitivism or that disagreements about moral truth preclude moral evaluation of the law. Whichever Cohen meant as a criticism of positivism, the criticism is unfounded.

      The excerpt from Cohen also touches on his misperception of the sources thesis. The differentiation and identification of authoritative legal sources produces a “limited domain” of concepts and norms according to which lawyers and judges formulate and evaluate legal arguments. In H. L. A. Hart’s terms, a rule of recognition92 allows for the establishment of a legal system and a process of legal reasoning: “in the simple operation of identifying a given rule as possessing the required feature of being an item on an authoritative list of rules we have the germ of the idea of legal validity.”93 The use of the term “validity” here is neither accidental nor coincidental. In the identification of certain sources as legal sources, we can see that certain arguments validly refer to the sources recognized by the community as legally authoritative and certain arguments do not.94 The rule of recognition functions as a “social rule” insofar as legal rules are validated through their acceptance by a legal community.95 In the next chapter, I will develop an account of the validation of legal judgments through the common law process of their formulation and communication in a larger community.

      The role of the rule of recognition in identifying legal sources for purposes of legal reasoning is perhaps its most crucial function. In fact, Hart emphasized this point in a passage that clarifies the value of thinking of law and legal reasoning in terms of validity rather than truth:

      
        [Some argue] that the rule is meant to determine completely the legal result in particular cases, so that any legal issue arising in any case could simply be solved by mere appeal to the criteria or tests provided by the rule. But this is a misconception: the function of the rule is to determine only the general conditions which correct legal decisions must satisfy in modern systems of law. The rule does this most often by supplying criteria of validity.96

      

      For Hart, the value of legal sources for legal reasoning is not to predetermine the outcome of a legal dispute, but to prescribe the distinctive sources and processes by which the outcome will be determined. Hart emphasized this role of legal sources for legal reasoning specifically in relation to the justification of judicial decisions, for the judges who write them and for the community to whom and for whom they are written.97

      Here we see the problem with conceiving of judging as a search for legal truth contained within existing sources of law: it is not an accurate depiction of legal positivism or of common law judging. It also is not a meaningful criticism of my argument to indicate that I do not assign this role to legal sources in legal reasoning. Legal sources are crucial to legal reasoning, but not because they contain statements of legal truth that judges must locate and articulate in their judgments. We recognize a legal outcome as valid when the sources and process are employed properly in a legal judgment. As Hart explained, we should think of a legal judgment not as finding the truth dictated by the sources, but rather as the result of a process validated by reference to the sources. In fact, this understanding of legal positivism helps us to see why Hart himself did not believe legal standards are best conceived in terms of their objectivity and why he believed that positivism did not need to conceive of the objectivity of moral standards at all.98 In his discussion of truth in relation to law as well as politics, Cohen misconstrues positivism and the role of authoritative sources in legal reasoning.

      Inclusive positivists and exclusive positivists discuss the relationship between law and morality in the rule of recognition in terms of validity rather than truth, as a means of differentiating legal validity from moral truth.99 One problem with failing to recognize the difference between legal validity and moral truth is that it might lead to a view that there is no differentiation of morality and law in the common law tradition.100 The separability thesis means, however, that whatever we may believe about the existence of morality, those beliefs have nothing to do with determining the existence of law. And according to the sources thesis, wherever we may believe we find authoritative sources of morality, we all can agree about where we find the authoritative sources of law.

      In characterizing positivism (in the person of Hobbes) by its rejection of moral truth, Cohen does not seem to engage the theory on its own terms. In addition, even if we take Cohen’s direct reference to Hobbes to indicate that he meant to direct his criticisms solely at exclusive positivism, they are still inapposite. Exclusive positivists generally do not argue that judges do not or cannot engage in moral reasoning when making legal decisions.101 Furthermore, positivists generally agree that morality will usually influence the evaluation and development of the law.102 Cohen believes, along with many others, that the combination of conceptual positivism and decisional positivism leaves positivists with no place for morality in the process of legal reasoning by reference to legal sources. Similarly, because I accept that legal sources possess a unique importance in legal reasoning, one might assume that I must be a decisional positivist and a conceptual positivist, and accordingly that I cannot argue that there is a place for a judge’s values (moral or otherwise) in the judicial process. As I have explained, Cohen misunderstands positivism on this point. Moreover, positivists are not alone in recognizing that legal sources may be identified without reference to their moral worth and in acknowledging the centrality of legal sources for legal reasoning.103 Relatedly, while it is open to question whether conceptual positivism entails decisional positivism,104 nothing about decisional positivism necessitates any commitment to conceptual positivism. My argument explains the place for a judge’s values and perspectives within the communication of a legal judgment to a legal community. The process of legal judgment by reference to legal sources does not preclude consideration of judicial values in the judicial process. The process of legal reasoning in accordance with legal sources allows us to distinguish the judge’s values from the judgment’s value. As I discuss in the next chapter, the communication, evaluation and validation of a judge’s reasoning in his legal judgment requires the use of conceptual, rhetorical, and doctrinal sources and modes that distinguish the judgment as distinctively legal. For positivists and nonpositivists, the evaluation and reception of a judgment is often framed in terms of validity rather than truth, because its significance as a legal judgment depends upon its reference to authoritative sources. The sources do not and cannot, however, fully determine the judgment’s meaning.

      Shifting our thinking away from truth and toward validity in our understanding of legal judgments allows us to recognize that a judgment is legally valid even though we may continue to disagree about its moral value. Indeed, one value of legal judgments as distinctive and authoritative legal sources, which thereby constitute part of the limited domain of law, is that they resolve social conflicts while allowing the underlying moral disagreements to continue.105

      Judgment and Justification

      Considering objectivity in law in terms of truth is not the only way to claim objectivity as a value of law. The “uniform applicability” aspect of objectivity as applied to law requires that legal norms should be created in a “universalizable” form.106 But many arguments for objectivity in law do not differentiate between universality and functional effectiveness, on the apparent assumption that universality entails a rule that will yield the same result whenever it is applied, by whomever it is applied.107 The challenge here, however, lies in “determining the extent to which ideology or intellectual perspective governs the selection of universals.”108 In other words, by assuming that the objectivity of a legal rule is defined by its differentiation from the judge who applies it, universality and functional effectiveness are elided in a way that leads people to conclude that a rule that can be applied consistently but is not applied by a judge in a particular case results from a cognitive error or ideological prejudice of the judge who failed to apply the rule. But, in fact, the functional effectiveness of the judicial process in a common law system sometimes depends upon a judge’s ability to determine that a rule should not be applied in a particular case, or that a rule should be changed.109 Legal rules in a common law system may be understood as “defeasible,”110 but that does not alter the objective quality of the rule or the objective quality of the process. It does mean, however, that functional effectiveness is an aspect of universality and not a synonym for it.

      In distinguishing these aspects of the judicial process, we must carefully disconnect the judge’s response to a case from his formulation of a judgment that resolves the case. The judge’s personal response to a case—the facts, the parties, the evidence, the arguments—is not meant to be homogenized or standardized. But each judge is expected to respond as a judge, in an intellectually consistent manner. The judge’s response remains a judicial response, because a measure of principled consistency is expected in his aggregated responses.111 Principled consistency does not mean that the responses of individual judges are necessarily moral responses, although they frequently may be. Instead, principled consistency is used here more broadly to connect the personal reaction of the judge to the public mode of expressing her legal judgment: “To be a principled adjudicator involves more than just acknowledging the true ground of decision; it also requires being consistent within and across cases. . . . Decision according to principle, then, is decision according to a publicly stated ground that is consistent with the grounds the judge uses to decide other cases.”112 These varied judicial perspectives ensure that legal doctrine will be refined over time through the common law judicial process. In this sense, the judicial process contains an indispensable and inescapable subjective element: the judge.

      The objective elements of the judicial institution and process remain objective: (1) the recognized sources of law, (2) the accepted forms of legal reasoning, (3) the function of source-based legal norms explicated through accepted forms of legal reasoning. The mistake is to think that objectivity means only one thing here. Moreover, the mistake is to assume that the presence of objective elements in the law must preclude any presence of subjectivity in the judicial process.113 The subjective values of judges can figure into the formulation of objective (universalizable) legal rules through an objective (functionally effective) judicial process.

      Value Judgments and Legal Judgments

      Barbara Herrnstein Smith argues that judges need not attempt to hide the relationship between their values and perspectives and the judgments they reach. As long as judges are reflective, consistent, and responsible, they should recognize the importance of their values for their judgments. In addition, rejecting objectivity as a goal for judging would improve our understanding of the genuine force and meaning of justification in legal judgment and would, as Smith points out, require objectivists to defend their professed denial of a legitimate place for individual values in legal judgment:

      
        Non-objectivist judges cannot insist that their own perspectives, as shaped by their experiences, assumptions, values, and goals, had nothing to do with their rulings. Nor can they insist that the particular contexts—venues, societies, cultures, historical moments, and so forth—in which their rulings were framed had no effect on those rulings. Non-objectivist judges need not and, if they are self-consistent, will not deny the operation and possibly significant effect of all these factors in shaping the rulings they issue. Objectivist judges, however, do deny them: indeed, it is precisely the denial of the operation of such contingent factors . . . that defines a judge—or judgment, or justification—as objectivist.114

      

      Judgments must be justified. Smith’s point is that nonobjectivism actually requires judges to “take individual responsibility for their rulings” because judges can no longer claim that their rulings were “generated by pure deduction from objective principles grounded in nature, history, scientific fact, scripture, or revelation.”115 As Smith argues, and as I will explain more fully later in this chapter, the justification for legal judgments must ultimately derive not from objective truth or a denial of individual perspective, but instead from the most persuasive argument toward a conclusion that is expressed in legal form as a legal source.

      The values and perspectives of the judge are as important to her judgment as the legal sources and forms of argument through which the judge articulates her judgment. In fact, the capacity of a judge to respond in accordance with the norms and practices that guide her as an official and through an enlightened understanding of the different perspectives of the actors involved in the case before her are what allow her response and her institution to be impartial in a meaningful sense (in relation to the concern raised in this chapter’s epigraph).116 As Smith explains, a candid recognition of the role that individual values play in judging might very well encourage judges to be more introspective and reflective when judging and to feel more personal responsibility and accountability for the judgments they reach.

      Many important judges and scholars of the common law do not shy away from its incorporation of individual values and personal responses in the process of adjudication.117 Together with Justice Sotomayor, some prominent judges have acknowledged the importance of their individual experiences and perspectives in their work on the bench.118 These individual responses and perspectives are discussed in different terms, such as emotion or empathy, and they also may embrace broader experiential components that inform a judge’s decision making. These elements of a judge’s decision, when properly understood, do not supplant or controvert the decision’s legal merit or substance. Instead, they help to constitute the meaning of the law through its application to the actions of people governed by it. The translation of these responses in the production of legal norms through the judicial process is the common law method of establishing the content of the law as a practical influence on people’s lives in a community (also known as a jurisdiction) and concomitantly as a social and institutional expression of the values the members of that community understand the law to embody. The judge articulates the reasons for her judgment in a manner that will be recognized as legitimate by the parties, the profession, and the public. The public justification of her decision in the formulation of her judgment, and the evaluation of her judgment by a larger community, is the “intersubjective” aspect of decision making that I will discuss further in the next chapter.119

      The most prominent and controversial examples of the perceived influence of individual values and perspectives on legal judgments tend to involve Supreme Court decisions. This is not because the values of other judges on other courts do not play an equally important role in their decision making, and I will discuss some decisions of these courts in chapter 4. It is instead because the nature of the issues confronted by the Supreme Court, the role and position of that Court in the judicial and political system, and the public attention paid to the Court heighten public awareness and scrutiny of its decisions and of the justices who make them. A judge deciding a constitutional case must, perhaps more than most, consider her personal response to the case and the impact of the constitutional concept at issue in relation to the litigants before her and, by extension, all future litigants who would be governed by the Court’s conception of that constitutional provision. That is to say, the judge must consider what the concepts of privacy or due process or equality mean for an individual who claims that a law violates a constitutional provision. That consideration cannot be accomplished without the personal response of the judge, because the constitutional provision cannot and should not be abstracted from the meaning of these concepts for those who are governed by their meanings.120

      A good example of an actual judge whose particular judgments illustrate this point is Ruth Bader Ginsburg. While this is not the place for an extended excursus into judicial biography, Justice Ginsburg’s experiences can help us understand her public statements and legal judgments. Ruth Bader Ginsburg began her legal education in 1956 at Harvard Law School as one of nine women in a class of 552.121 They were welcomed by Dean Erwin Griswold by being asked “what [they] were doing in law school taking a place that could be held by a man.”122 Her academic performance earned her a place on the Harvard Law Review. After her husband (who was a year ahead of her at Harvard) took a job with a firm in Manhattan, Ginsburg requested that Harvard allow her to complete her degree at Columbia Law School so that she, her husband, and their young daughter could remain together. Harvard refused.123 So Ginsburg transferred to Columbia, served on the Columbia Law Review, and graduated in 1959 as the covaledictorian of her class.124 But she received no job offers. Justice Felix Frankfurter declined to hire her as a clerk due to her gender,125 Judge Learned Hand told her he did not hire women as clerks because of his use of “salty language,”126 and her professor at Columbia, Gerald Gunther, had to prevail upon (and provide guarantees to127) Judge Edmund Palmieri for him to hire her as his clerk. As it turned out, Ginsburg performed so well that Judge Palmieri hired another woman to succeed her.128

      In 1963, Ginsburg joined the Rutgers Law School faculty in Newark. While at Rutgers, Ginsburg helped to found the Women’s Rights Law Reporter and began working with the American Civil Liberties Union.129 Ginsburg cofounded the ACLU’s Women’s Rights Project, coauthored the first casebook on gender discrimination,130 accepted a position as the first tenured woman on the Columbia Law faculty, and taught the first course at Columbia on Women and the Law.131 Through her work with the ACLU, Ginsburg was involved in nine cases before the Supreme Court that established gender discrimination as a constitutional violation; Ginsburg argued six of these cases and prevailed in five.132 Ginsburg argued that gender shared with race both social characteristics133 and a related history of legally sanctioned subordination and discrimination,134 and she patterned her approach in these cases after the NAACP strategy in establishing racial segregation as a constitutional violation.135

      As a result of these experiences, commentators frequently discuss Ginsburg’s opinion in United States v. Virginia (VMI)136 as the culmination and realization of her efforts as an advocate for gender equality before the Court through her authored judgment as a member of the Court.137 Indeed, Ginsburg said so herself.138 While her decision in VMI supports the point I am making, I want to focus instead on a few dissenting opinions that reveal the influence of perhaps less-evident personal experiences on the formulation and expression of Justice Ginsburg’s legal judgments.

      When Ginsburg was asked at her Supreme Court confirmation hearings before the Senate Judiciary Committee if her experiences had made her particularly sensitive to issues of discrimination, this was her response:

      
        I am alert to discrimination. I grew up during World War II in a Jewish family. I have memories as a child, even before the war, of being in a car with my parents and passing a place in Senator Specter’s State [Pennsylvania], a resort with a sign out in front that read: “No dogs or Jews allowed.” Signs of that kind existed in this country during my childhood. One couldn’t help but be sensitive to discrimination, living as a Jew in America at the time of World War II.139

      

      Ginsburg also expressly linked the realization of what it meant to live as a Jew in Europe during World War II with the end of racial segregation by law in the United States. As she put it at her confirmation hearing, “One of the influences on Brown, I think, was a war we had just come through, in which people were exterminated on the basis of what other people called their race. And I don’t think that apartheid in the United States could long outlive the Holocaust.”140 And in an exchange with Senator Carol Moseley Braun, Ginsburg was asked about the efforts to disenfranchise blacks that led to the Voting Rights Act of 1965 (the VRA)141 and the Shaw v. Reno142 litigation. In response, Ginsburg recounted her first personal exposure to socially entrenched racial discrimination:

      
        I remember going with my husband to an Army camp when he was in the military service. We passed a sign that said—I thought it said, “Jack White’s Cafe.” But it didn’t. It said, “Jack’s White Cafe[.]” I had never seen such a sign. I was fully adult, indeed pregnant at the time, so it was not so long ago that such things existed in the United States. I am sensitive to that history. When I spoke about Brown v. Board of Education, earlier today, I mentioned specifically the deprivation of the very basic right to cast one’s ballot that existed for so long in the United States for black people.143

      

      This brief discussion of Justice Ginsburg’s background and comments can help us perceive, in some of her notable opinions as a Supreme Court justice, the influence of her experiences as a Jewish woman who lived through legalized racial discrimination and World War II. For example, in Shelby County v. Holder,144 the Court ruled that § 4(b) of the VRA was unconstitutional because it relied upon outdated factual findings in support of its requirement that certain states and counties have changes to their voting regulations “precleared” by the federal government (the US Department of Justice or a three-judge court).145 The basic premise of the majority in Shelby County was that “things have changed dramatically”146 since the VRA was first enacted.

      In her dissent in Shelby County, which was joined by Justices Breyer, Sotomayor, and Kagan, Justice Ginsburg comprehensively reviewed the history of voting rights discrimination and deprivation in the United States and the attendant “failure to fulfill the promise of the Fourteenth and Fifteenth Amendments.”147 She reviewed the passage of the VRA, the effectiveness of the VRA’s preclearance provision, unrelenting efforts to discriminate against minority voters, repeated congressional reauthorization of the VRA in 1970, 1975, 1982, and 2006, the extensiveness of the hearings conducted by Congress prior to the 2006 reauthorization, and specific attempts to disenfranchise black and Latino voters leading up to the 2006 reauthorization.148

      Ginsburg’s dissent in Shelby County was motivated by her view that our nation has not changed so much since the passage of the VRA to allow the Court to disregard the basis for Congress’s reauthorization of the statute. In reviewing the legislative record developed by Congress in reauthorizing the coverage formula under § 4(b), Ginsburg observed that “the covered jurisdictions have a unique history of problems with racial discrimination in voting. Consideration of this long history, still in living memory, was altogether appropriate.”149 One person whose memory Ginsburg refers to here is herself. As she recounted before the Judiciary Committee, she lived through the period that culminated in Congress passing the VRA, and as she said, “it was not so long ago that such things existed in the United States.” We cannot separate Ginsburg’s view of the constitutional basis for congressional reauthorization of the VRA from her personal experience as a witness to racial prejudice or from her sensitivity to the history of “deprivation of the very basic right to cast one’s ballot that existed for so long in the United States for black people.”

      In an earlier case involving a challenge to a redistricting plan under the VRA, Miller v. Johnson,150 Ginsburg dissented and drew upon another aspect of her personal experience in formulating her judgment. Miller involved the creation of a “majority-minority” voting district in Georgia. The majority upheld the invalidation of the proposed voting district and concluded that a district cannot be constructed on the basis “of purported communities of interest” when the goal was simply “maximizing the District’s black population.”151 The Court ruled that the proposed district failed strict scrutiny even though it would have complied with the Justice Department’s interpretation of preclearance under the VRA as maximizing majority-minority districts in Georgia.152 According to the majority in Miller, maximizing black voting districts amounted to an assumption that race alone creates a shared voting interest apart from otherwise divergent “political, social, and economic interests within the [proposed] District’s black population.”153

      In contrast with the majority, Justice Ginsburg was untroubled by the notion that voters might share interests largely on the basis of their race or ethnicity. That view was almost certainly informed by her experience of being born and raised in Brooklyn’s Flatbush area154 and, as she said, growing up in a Jewish family during World War II. She began her dissent by emphasizing, as she would later in Shelby County, that “for most of our Nation’s history, the franchise has not been enjoyed equally by black citizens and white voters.”155 Consequently, after considering carefully the other factors that contributed to the formulation of the proposed district in Miller, Ginsburg addressed the majority’s main contention that the overriding factor was race. In Ginsburg’s view, this was politically justifiable and constitutionally defensible because, as she put it in her dissent (and as many of her former neighbors in Flatbush could have attested), “ethnicity itself can tie people together.”156 Moreover, as Ginsburg went on to explain, creating districts in recognition of ethnic or racial ties was nothing new and was a simple recognition of a political reality: “To accommodate the reality of ethnic bonds, legislatures have long drawn voting districts along ethnic lines.”157 To fail to treat race in the same manner as ethnicity would, in Ginsburg’s view, amount to denying to black voters exactly the protection that the VRA was enacted to ensure.158 As with Shelby County, Ginsburg’s discussion in Miller cannot be divorced from her personal experiences of minority communities in the United States and the shared political affinities among minority voters and that the VRA was meant to ensure the full participation of minority voters in the political process.

      Burwell v. Hobby Lobby Stores, Inc.159 offers another example of the traceable influence of Ginsburg’s experiences and perspectives on her judicial decisions. In Hobby Lobby, the majority ruled that the Religious Freedom Restoration Act of 1993 (RFRA)160 precludes the government from requiring a closely held for-profit corporation to provide funding for contraceptives to its employees, in violation of the religious beliefs of the corporation’s owners,161 through a group health plan or insurance coverage under the Affordable Care Act.162

      Justice Ginsburg dissented. Although she challenges several aspects of the majority’s reasoning, I will focus on two. First, in reading her explanations of her disagreements with the majority opinion and with Justice Kennedy’s concurring opinion, Ginsburg’s experiences as a religious minority seem particularly pertinent. Kennedy and the majority chose to focus on the employers’ exercise of “their religious beliefs within the context of their own closely held, for‑profit corporations.”163 In contrast, Ginsburg believed the focus should be on the provision of health care to “employees who do not subscribe to their employers’ religious beliefs.”164 The correct inquiry under RFRA, Ginsburg explained, is whether “the contraceptive coverage requirement ‘substantially burden[s] [their] exercise of religion.’”165

      According to Ginsburg, this inquiry was almost entirely avoided or ignored by the Court.166 Here Ginsburg links her consideration of the religious beliefs of employees who do not share the views of Hobby Lobby’s owners with her consideration of the health care that is denied to those employees as a result of the Court’s ruling. Ginsburg noted that this inquiry is proper under the Free Exercise Clause of the First Amendment, because “[a]ccommodations to religious beliefs or observances [of Hobby Lobby’s owners] . . . must not significantly impinge on the interests of third parties.”167 More specifically, Ginsburg emphasizes that the effect of the Court’s ruling is to deny women who work for Hobby Lobby, but do not share the religious beliefs of Hobby Lobby’s owners, access to contraceptives under their health care plan.168 Consistent with her personal experiences and professional efforts, Ginsburg focuses on the rights and interests of women:

      
        Any decision to use contraceptives made by a woman covered under Hobby Lobby’s or Conestoga’s plan will not be propelled by the Government, it will be the woman’s autonomous choice, informed by the physician she consults. Even if one were to conclude that Hobby Lobby and Conestoga meet the substantial burden requirement, the Government has shown that the contraceptive coverage for which the ACA provides furthers compelling interests in public health and women’s well being. Those interests are concrete, specific, and demonstrated by a wealth of empirical evidence. To recapitulate, the mandated contraception coverage enables women to avoid the health problems unintended pregnancies may visit on them and their children. The coverage helps safeguard the health of women for whom pregnancy may be hazardous, even life threatening. And the mandate secures benefits wholly unrelated to pregnancy, preventing certain cancers, menstrual disorders, and pelvic pain.169

      

      Ginsburg’s experiences as a law student and as a lawyer involved dealing with prejudices based on her gender. Along with the others I have mentioned, Ginsburg has noted the specific challenges she faced not just as a Jewish woman, but especially as a mother.170

      Ginsburg did not dissent alone in Hobby Lobby, Shelby County, or Miller. The other two women on the Court, Justices Sotomayor and Kagan, joined her Hobby Lobby dissent along with Justice Breyer. The Hobby Lobby majority, therefore, consisted only of men. This point was not lost on Ginsburg. In an interview about the decision, Ginsburg indicated that the male majority on “the Court has a blind spot today.”171 But she also remains hopeful that “justices continue to think and can change. . . . They have wives; they have daughters. By the way, I think daughters can change the perceptions of their fathers.”172 So we do not have to wonder whether Justice Ginsburg believes that a judge’s experiences and perspectives influence her decisions. She has told us, in her judgments and in her statements, that she does. And this is as true for the Court’s majority opinion in Hobby Lobby as it is for Ginsburg’s dissenting opinion.

      This analysis of the influence of a judge’s personal experiences and values on her understanding of the law and her judgments in particular cases could be produced for any judge. My point here is not that there is any simple or universal experience of gender, race, religion, or ethnicity. My point is that a person’s experiences as a Jewish woman, or a Latina, or a white woman raised on an Arizona ranch,173 or a black man raised in poverty in Georgia during the 1950s and 60s,174 do influence the perspectives of those individuals, and those perspectives, in turn, influence the understanding each of those judges has of the law. We can locate some of these similarities and differences in their responses and judgments. We find that Justice O’Connor wrote the principal precedent on which Justice Ginsburg relied in her VMI judgment.175 But we also find that Justices O’Connor and Ginsburg disagreed about whether Congress possessed the power to provide a “a federal civil remedy for the victims of gender‑motivated violence”176 under the Commerce Clause by regulating “violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce.”177 And one of the cases in which Justice Thomas chose to speak during oral argument, Virginia v. Black,178 involved the burning of a cross at a Ku Klux Klan rally. During his questioning of Deputy Solicitor General Michael Dreeben at oral argument, Justice Thomas said:

      
        Mr. Dreeben, aren’t you understating the—the effects of—of the burning cross? . . . [I]t’s my understanding that we had almost 100 years of lynching and activity in the South by the Knights of Camellia and—and the Ku Klux Klan, and this was a reign of terror and the cross was a symbol of that reign of terror. . . . [M]y fear is, Mr. Dreeben, that you’re actually understating the symbolism on—of and the effect of the cross, the burning cross. . . . [I]t was intended to have a virulent effect. And I—I think that what you’re attempting to do is to fit this into our jurisprudence rather than stating more clearly what the cross was intended to accomplish and, indeed, that it is unlike any symbol in our society. . . . [T]here was no other purpose to the cross. There was no communication of a particular message. It was intended to cause fear . . . and to terrorize a population.179

      

      Thomas’s comments at oral argument altered the atmosphere in the courtroom,180 and their influence can be found in the language and reasoning of the majority opinion.181 Of course, we cannot know what impelled Justice Thomas to speak, but given the substance of his comments and of his dissenting opinion in this case,182 it is difficult to deny either that his experiences in the racially segregated South were an important factor or that his position as the only black justice on the Court enhanced the influence of his comments upon his colleagues.183

      Just as we should not assume that all women share the same perspective based on their gender experience or that all black people share the same perspective based on their racial experience, we also should acknowledge that some experiences are shared.184 Shared or not, however, we should not pretend that judges will or should suspend their personal experiences and perspectives so that they can judge from an imagined place of abstract neutrality or objectivity.185 The influence of these personal values on a judge’s response to a case cannot be excised from her broader understanding of the purpose and meaning of the law that she interprets and applies in her judgments.186 To be sure, this influence will be more evident in certain cases or for certain judges. But leaving aside certain instances of misconduct or failures of impartiality, the element of subjectivity in judicial decision making does not detract from the distinctive nature of the opinions as legal judgments or of the judgments as contributions to a broader understanding of the law.

      In all these cases, a judge must render a legal judgment that incorporates an individual response within formal and institutional constraints, which allow the law to develop in a manner that the legal community can recognize and validate as a legal judgment. The judge and the community can justify a decision as impartial not because the judge’s values played no role in her judgment, but because her judgment is consistent in principle, form, and content with existing modes of legal reasoning that are distinctive of the judiciary as an independent institution.187 The response of a judge must be contained in and constrained by the formal elements of legal reasoning,188 and these elements ensure that a judge’s decision will be recognized as a legal judgment by the legal community and by the public.189

      The combination of subjective responses within recognized forms of reasoning and decision making allows a community to evaluate and incorporate that judgment as an authoritative source of law or as a source of potential development of the law. As I will explain further in the next chapter, the bases for a judge’s majority or dissenting opinion must be articulated in a manner that allows the judge to claim the assent of other judges who will review that decision in the future.190 These forms of reasoning, particularly when judges disagree with one another, should properly be conceived in terms of validity or persuasiveness, rather than objectivity or truth, because the full meaning and value of a judgment cannot be determined when the judgment is written.191

      In an important sense, every judgment implicates a judge’s values, and the value of any judgment is determined by its ability to persuade other judges of its correctness as a legal result.192 There is good reason to believe that judgments are more likely to endure in their persuasive influence if they engage the judge’s own values and articulate that judge’s view of the impact of the law for those governed by it. This is a further element of the common law process in constitutional adjudication: a lower level of abstraction increases the judge’s focus on those individuals who are most directly affected by the law. The more a judge is sensitive to “the lived lives of individuals” in articulating her judgment, the more likely that judgment will continue to exert doctrinal influence in the future.193 And the more distant the ruling is from its concrete applications, the less likely future lawyers and judges will find it persuasive.194

      In other words, every legal judgment is a value judgment.195 Read carefully, Ginsburg’s dissents in Shelby County, Miller, and Hobby Lobby can help us see that the purpose and content and application of the Voting Rights Act or the Religious Freedom Restoration Act or the Fifteenth Amendment or the First Amendment—the meaning of these laws—cannot be understood in isolation from individual responses and underlying values of the judge who is interpreting them.196 In writing her dissenting opinions, Justice Ginsburg articulates not only her view of the mistakes in the majority’s reasoning and conclusion, she also expresses her implicit hope that the majority’s “justices continue to think and can change.”197 In this respect, the substantive development of the law depends on the subjective responses of judges.198 According to values intrinsic to the common law, a legal judgment claims the assent of other judges who may consider the matter in the future as a universalizable norm,199 and it is also defeasible and subject to reevaluation and revision.200

      The Judge in the Judgment

      We need to move beyond the familiar civic phobia that judges will decide cases on the basis of their own values rather than the law. We need to recognize that when judges decide on the basis of the law they are deciding on the basis of their own values. Every time. The familiar concern either fundamentally misconceives the common law tradition or misconstrues the personal and public dynamics evident in all judicial decision making. As MacCormick reminds us, this concern also overlooks the overarching point that every aspect of the judicial decision-making process, including the judicial decision itself, occurs within a system of law:

      
        Legal decisions presuppose legal disputes. That is, they presuppose cases in which one party makes some kind of a claim about or from another person. . . . Particular rulings will have to take their place under constraints of consistency, coherence, and a reasonable evaluation of consequences in an existing even if incomplete corpus of law. So the parties and the judges have only quite restricted freedom of manoeuvre as they try to work through to a reasonably justifiable conclusion justified as a conclusion of law in the case seen as a legal case. The concept of universalizability, which I propound as essential to that of justification in law . . . is a concept limited by the requirements of legality and the Rule of Law. Judges have to universalize rulings as best they can within the context of an existing and established legal order.201

      

      It is useful here to connect MacCormick’s work with Brian Tamanaha’s. In his response to characterizations of law as a political and ideological instrument and of judges as political actors pursuing ideological motivations by legal means, Tamanaha argues for a return to or a reconstruction of a noninstrumental view of law and judging. Tamanaha is motivated in part by his concern that these characterizations exaggerate the subjective aspects of judging and thereby deny the objective qualities of law.202

      Tamanaha seeks to rescue the concept of objectivity from its modern critics and to reclaim a more meaningful account of objectivity, which better accounts for its genuine meaning and force in the common law tradition.203 In pursuing this argument, Tamanaha emphasizes, as MacCormick does, the preexisting formal, doctrinal, and institutional parameters within which a judge’s response must be incorporated in a legal judgment:

      
        Judges indeed approach the law from the standpoint of their personal views. More immediately, however, they see the law from within the lens of the legal tradition into which they have been indoctrinated, and from within the conventions of legal practice and judging in which they participate. The totality of the legal tradition—the legal language, the corpus of legal rules, concepts, principles, and ideas, legal processes and practices, hierarchical legal institutions, the craft of lawyering—has the effect of stabilizing legal meaning and providing restraints on the influence of the subjective views. Law is a socially produced and shared activity that participants are not free to do in any way they desire. . . . This account incorporates . . . the influence of background views on how people see the world, merely adding the reminder that the legal tradition itself is such a body of background views, which becomes an integrated aspect of the judge’s own perspective.204

      

      Tamanaha’s observations connect well to MacCormick’s discussion and help us see that a judge’s subjective response is not exogenous to the legal tradition within which the judge functions. The judge’s perspective and subjective response are themselves always formed and expressed within the background of a shared legal tradition and legal community.

      We need judges with broad and varied experiences on our courts. The more breadth in personal experience and perspective that judges can bring to the law, the more that the law will reflect, over time, the plural community that it governs and through which judicial decisions acquire their full meaning as sources of law.205 The inherently public, justificatory aspect of common law judicial decision making both predetermines the form a legal judgment must take and creates the community or communities that will evaluate and validate the judgment’s legal status.206 By referring to the forms of legal argument and the sources of legal authority, the judge both acknowledges his membership in the legal community and offers his judgment as a contribution to that community. The judge decides as an individual whose judgment must be formulated and expressed within the common law tradition of legal process, legal argument, and legal sources. The judgment cannot depend entirely on the judge’s values or experiences, but it also cannot be entirely disconnected from them. A judge’s failure to articulate his judgment in accordance with the forms of argument and legal sources of the common law tradition will undermine or extinguish his judgment’s legal validity and status as a legal source.

      The long-standing tendency to conceptualize law and judging in dichotomous subjective-objective terms has led to some overheated, but undercooked, depictions of judging:

      
        Judges are said not to have discretion; they do not decide their cases; rather it is the law or the Constitution speaking through them that determines the outcome. Judges, in short, are the mouthpieces of the law. To deny the falsity of the foregoing, we adopt an ostrich posture . . . We do so because we have given judges the authority to play God with regard to the life, liberty, and property of those who appear before them. . . . Such autotheistic power ought not to be vested in mere mortals. . . . Over the last century, dominant legal models include mechanical jurisprudence, which posited that legal questions had a single correct answer that judges were to discover. The most apparent legacy of this model is the assertion that judges in deciding their cases ‘find’ the law, as though it were a bedbug in a mattress. . . . Currently, the vogue is ‘post-positivism,’ for whose adherents the only required influence of the law is a subjective influence that resides within the judge’s own mind.207

      

      It seems from this quotation that even the dichotomy of “objective law vs. subjective preferences” can be inverted so that the law itself need only be a subjective influence on what judges tell themselves they are doing. This tendency has led us to a situation in which scholars argue over the best conception of judging in terms of the “legal model” (according to which a “judge aims to interpret the law accurately, without concern for the desirability of the policies that result”208), the “attitudinal model” (according to which “judges act directly on their policy preferences without calculating the consequences of their choices”209), or the “strategic model” (according to which “judges choose among alternative courses of action, [and] they think ahead to the prospective consequences and choose the course that does most to advance their goals in the long term”210). These scholars usually assume that a judge’s perspectives and values will remain static throughout his time on the bench.211

      We need a conception of judging that allows for the influence of value judgments on legal judgments and that considers the influence of legal rules on judicial discretion, one that apprehends the dynamics of individual responses to facts and law within a process that constructs the meaning of the standards according to which those facts and rules are understood. We also need to accept the possibility that this process of judging may not be reducible to a single model of judicial behavior. I discuss this alternative conception of judging in more detail in the next chapter.

    
  
    
      3. Subjectivity and Intersubjectivity

      
        Not till Kant’s Critique of Judgment did this faculty [of judgment] become a major topic of a major thinker.1

        —Hannah Arendt

      

      This chapter considers some connections between Kant’s theory of aesthetic judgment and the common law tradition of legal judgment. Specifically, I examine Kant’s theory of synthetic a priori judgments in the realm of aesthetics and indicate their significance when applied to common law adjudication.2 This chapter is not meant to demonstrate, or even to suggest, that Kant’s work translates fully as a framework for or a commentary on the common law. This is why, among other reasons, I do not in this chapter discuss Kant’s writings on law, government, or justice. Where common law judicial decision making is concerned, these aspects of Kant’s work are less germane for my purposes than his discussion of aesthetic judgment. In addition, for similar reasons, I limit myself solely to Kant’s analysis of aesthetic judgment, without considering his comments on the sublime or on teleological judgment.3 I argue that there are enlightening parallels between Kant’s and the common law’s approaches to the formulation and communication of reflective judgments. I hope to explain the fundamentals of Kant’s aesthetic theory in a way that is faithful to its subtlety and salience while ensuring that this discussion will be both accessible to readers who may not have any formal background in analytic philosophy and engaging for readers who do.

      It might seem unlikely that a book published toward the end of the eighteenth century by a Prussian philosopher who never traveled more than one hundred miles from the city of his birth would have much to offer in explaining a legal tradition that began in England centuries before he was born.4 Nonetheless, I am not the first person to think that revealing correlations exist between Kant’s theory of the process of aesthetic judgment and the common law process of judicial decision making:

      
        If Kant had been an Englishman he might have noticed that the same sort of reflective judgment [operative in aesthetics] seems to work in the common-law tradition . . . a sense of justice develops through case precedents much as a taste for beauty develops through the appreciation of exemplary models of artistic excellence.5

      

      This observation aside, however, very little has been written relating Kantian aesthetic judgment directly to common law legal judgment.6 The value of pursuing the connections between Kant and the common law is in thinking more carefully about the parallels in the faculty of taste and the sense of justice. As I will argue here, the faculty of taste7 combines feeling and imagination with reason and reflection to arrive at an aesthetic judgment that is communicated to and evaluated by a larger community. Similarly, a sense of justice combines an immediate and individual response with doctrinal sources and processes of reasoning to produce a legal judgment that is communicated to and validated by a larger community. Moreover, both types of judgment cannot depend entirely on nor be divorced entirely from a subjective response, and neither type of judgment is directed toward objective truth. Both the individual and interpersonal aspects of aesthetic and legal judgment must be recognized as vital to the validity of both types of judgment. It is a mistake to deny or denigrate the subjective aspects of this process. It is also a mistake to assume that the interpersonal validity of a judgment depends on an impersonal stance or distance of the judge.8 Considering the correspondence between aesthetic and legal judgments helps us to understand more sensitively and more accurately the dynamics of the decision-making process and the nature of the judgments reached.9

      This chapter is an extended study of Kantian aesthetic theory as it applies to the dynamics of judicial reasoning and legal judgment in the common law tradition. I will describe these aspects of Kant’s theory and then explain how they might be employed in relation to the common law and judicial decision making. The chapter is divided into subsections—judgment, communication, community, and disinterestedness—that correspond to elements of Kantian aesthetic theory applied to specific aspects of the common law.10 Like Kantian aesthetic judgments, common law judgments cannot be reduced to moral intuitions or abstract deductions.11 Instead, as the comparison to Kantian aesthetic theory helps us to see, common law judgments combine a personal response with preexisting parameters of legal sources and processes that establish the framework of possible substantive outcomes and their formal expression.

      Judgment

      To look for connections between Kant’s writings and the common law, the third Critique seems a sensible place to start. After all, it was in this work that Kant sought to explain “the power or faculty of judging,”12 an apt description of this book’s motivating concern, as well.

      For purposes of Kant’s theory and this book’s overarching theme, the most important single facet of synthetic a priori aesthetic judgment is the idea “that the aesthetic quality ascribed to the object is purely and inescapably subjective; yet, despite all this, he [Kant] teaches that the aesthetic judgment of taste ‘lays claim . . . to be valid for everyone.’”13 The central idea here is that according to Kant, one’s reaction to a work of art combines pleasure and judgment in a process that is creative and reflective. Crucially, though, one should not assume that the feeling of pleasure at the apprehension of the object occurs first, and then, if the object truly deserves to be adjudged beautiful, one formulates a considered opinion that the object is in fact beautiful.14 In Kant’s view, the pleasure at the apprehension of a beautiful object follows the formulation of the judgment.15 This serves to ensure that the considered judgment of beauty is not merely a statement of personal preference. I will return to this point later in the discussion of disinterestedness.

      So while the pleasure at apprehending a beautiful object cannot be purely personal, the formulation of a judgment that the object is beautiful is, in part, necessarily subjective. One has that feeling for oneself and by oneself. The reflective, considered judgment is also intersubjective. One does not simply say that the object is beautiful “to me” as an individual; instead, one makes a judgment that all other individuals who evaluate the object aesthetically would reach the same conclusion.16 This conjoined personal and interpersonal evaluation of the object is the crux of Kant’s theory of synthetic a priori judgment. A Kantian aesthetic judgment begins with a purely subjective response, but it cannot end there. The subjective response must be coupled with a considered judgment that the claim of beauty may reasonably be imputed to all other judges of the object.17

      Subjectivity

      To understand Kant’s aesthetic theory more completely, we need to define subjectivity, intersubjectivity, and synthetic a priori judgment, for purposes of Kant’s theory and its application to the common law. In Kantian aesthetics, the subjective element in aesthetic judgment requires singularity and autonomy.18 Singularity means that aesthetic judgment begins with an individual’s felt response to an artistic object.19 At the same time, though, individual responses are not judgments and the ability to feel is not identical to the capacity to judge.20 If our aesthetic judgments were nothing more than our internal feelings (which might or might not be articulable), then they could not accurately be described as judgments. Rather, our individual responses must also be reflected upon in the articulation of a judgment that may be communicated to others and with which we may claim that others should agree.

      The function of singularity in Kantian aesthetic theory is found in two features central to the common law judicial process. First, common law judges are ultimately expected to arrive at their decisions by themselves, as individuals. Probably the most evident demonstration of this expectation in the common law tradition is the production of signed opinions.21 The judge may author the opinion himself or he may join an opinion written by another member of the panel, but in the common law tradition judges sign their names to the opinion they endorse.22 This individualized expression of each judge’s opinion serves to reinforce systemic commitments to transparency and accountability and to the notion that attempting to do “justice in the individual case”23 demands that judges make that effort as individuals. In addition, the tradition of producing and publishing dissenting opinions is perhaps the most telling indication of the common law’s expectation that judges reach and render their judgments for themselves, even when they speak for themselves alone.24

      Second, and related to the previous point, the autonomy of subjective judgment in Kantian aesthetics means that each individual reacts and decides for herself, as a self-legislating agent, in adjudging an artistic object. No one else decides for her and no one else can tell her how she should feel about or react to a work of art. Analogized to the common law, each judge’s subjective autonomy is expressed in the structural and constitutional mandate of judicial independence. I return to this point at length in chapter 5, but for now the point is that, individually and institutionally, the common law preserves for judges the freedom25 to reach legal determinations by their own lights and in the absence of external pressures or precommitments. In this regard, judicial independence is described as decisional and institutional.26 In accordance with decisional independence, judges are empowered and expected to reach their own decisions, and the capacity to decide freely for themselves what the law means is the distinguishing and definitive characteristic of their institution and the signature value of that institution for the larger governmental system in which it operates. Like Kantian aesthetic theory, the common law does not attempt to deny that an integral part of judging involves a personal response.27 And like Kantian aesthetic theory, individuated responses are recognized as an essential and desirable component of the process of formulating and expressing a considered judgment about the law.28

      Most discussions of judicial independence in the Anglo-American legal tradition tend to focus principally on institutional independence. Institutional independence protects judges from being penalized by others for the legal judgments they reach, and it protects the judicial process of reasoning and decision making from being interfered with by other branches.29 As I will explain later, an interesting and troubling element of certain legislative attempts to constrain judicial reasoning and to cabin decisional resources is that they seek to limit the courts’ institutional independence by limiting the judges’ decisional independence.30

      The importance of judicial independence not just externally (i.e., in relation to other branches of government) but internally (i.e., in relation to the judges who constitute the judicial institution) is less widely considered. Employing Kant’s aesthetic theory in this regard helps us see that the independence of the judiciary depends upon the independence of individual judges and the preservation of their individuality within their institutional role.31

      The importance of the individual judge’s perspective within his institutional role as a judge helps to differentiate the judiciary from the legislature. Jeremy Waldron argues that “Kant does not have a robust, participatory image of politics; the supersession of individual judgments of right by the centralized deliverances of a civil legislator, in his scheme of things, might involve a decline in genuine ‘omnilateralism.’ He does not claim for positive law that it actually takes account of everyone’s circumstances or everyone’s point of view. The virtue of positive law resides in its univocality, its power, its being put forward in the name of the whole community.”32 There are several problems with Waldron’s reading of Kant here, but I will focus on only one. A central value of looking to the Critique of Judgment for Kant’s account of judging, and for relating his account to the common law, is that it helps us see more fully the differences between judges and legislators in individual responsibility and institutional function. Leaving aside Waldron’s assertion about Kant’s not having a participatory image of politics (which Arendt’s reading of the third Critique leaves seriously in doubt), his claim that a centralized legislature’s legal pronouncements demonstrate (in Kant’s view) the “virtue of positive law” due to its univocal pronouncement on behalf of the community can be, at best, only partially accurate. Judicial decisions and legislative provisions differ in any number of ways, including the observation that judges must justify their judgments with respect to legal sources and processes, while legislators need not do so. Moreover, and more directly responsive to Waldron’s point, the virtue of legislated positive law may be its univocality and practical resolution of contentious political and moral questions, but the virtue of positive law made via an adjudicative process is precisely that it requires judges to consider arguments from multiple points of view, including their own, before communicating their understanding of the law’s meaning to the community. Individual judgments are not superseded by generalized deliverances to realize their value as legal pronouncements; individual judgments are the individual judge’s and the judicial institution’s contribution to the community’s positive law.33

      The ability to decide as an individual is, in fact, a central component of the authentic meaning of judicial independence in the common law tradition.34 Kant helps us to see that judges cannot make decisions independently unless they make their decisions individually. But making decisions individually does not thereby afford judges of art or law license to make their decisions idiosyncratically.35 A judge’s subjective response is a necessary component of his judgment, but a judge can produce a judgment qua judgment only insofar as it is communicated to a larger community in which that judge functions. That communication requires the judge to articulate his judgment in accordance with the forms, sources, arguments, and processes of the relevant community.36

      Intersubjectivity

      Turning from subjectivity to intersubjectivity, Kant’s interest is to demonstrate that an aesthetic judgment differs from an aesthetic response to the extent that the judgment expresses “the transition from a statement of private liking to one claiming universal validity.”37 The transition from a purely subjective aesthetic response to an intersubjective aesthetic judgment is captured by the linguistic and conceptual transition from saying that an artistic object “seems beautiful to me” to the claim that the object “is beautiful.”38 The shift from response to judgment, then, is captured by the shift in language and meaning from statements by and for me to statements by me and for everyone who has the capacity to judge.39 It is the shift from a statement about me (“this object is beautiful to me”) to a statement about the object (“this is a beautiful object”). However, and this is where the confusion sometimes arises, such a statement about the object itself is presumed valid for “the whole sphere of judging subjects.”40

      Kant does not claim that the transition from subjective response to intersubjective judgment somehow transmogrifies the object itself. Aesthetic judgments do not alter the object or recognize a latent quality of the object. Rather, the judgment is a claim made by an individual and imputed to all other individuals with the capacity to judge. Kant describes this distinction as the difference between judgments of “objective universal validity” (objectivity) and judgments of “subjective universal validity” (intersubjectivity).41 The former type of judgment “is valid for everything which is contained under a given concept” while the latter type of judgment “does not rest on any concept . . . because judgements of that kind have no bearing upon the Object.”42 In other words, aesthetic judgments help us to appreciate further the distinction between objectivity and intersubjectivity, which was discussed in the previous chapter. On this account, and oversimplifying for the sake of clarity and emphasis, an objective judgment makes a claim about an object (which need not be a physical object) while an intersubjective judgment makes a claim about other subjects (as potential judges of an object).43

      The distinction between objectivity and intersubjectivity is helpful in thinking about the province of aesthetic and legal judgment because, like aesthetic judgments, legal judgments are not evaluated for truth in relation to an externally existing natural reality. Laws are not natural kind objects. But legal judgments, like aesthetic judgments, are evaluated as valid and persuasive according to a shared human capacity to make considered assessments in accordance with recognized forms of articulation and standards of reason.44 Judgments about law or art are not best evaluated in terms of their objectivity. As Stephen Perry and others have explained, thinking about law in terms of objectivity amounts to a characterization of law that is inaccurate and seriously misleading:

      
        The claim would be that law is equivalent to a natural kind, such as water or gold, and all instantiations of that kind exhibit certain characteristics; that is, they necessarily have those characteristics. . . . [B]ut that is not an easy view to defend. It requires us to assume that law has an essence, presumably determined by some natural function that must be served by all true legal systems. Yet the idea of a natural essence, which is problematic at the best of times, seems especially ill-suited as a characterization of a humanly-created institution—more accurately, a highly diverse set of independently-created institutions—such as law.45

      

      In terms of strong objectivity,46 the opposite of truth is falsity. In terms of intersubjectivity, however, the opposite of validity is arbitrariness.47 In terms of “intersubjective validity,”48 a legal or aesthetic judgment may be “valid but erroneous”49 but a judgment cannot be both valid and arbitrary, even if the result is perceived to be otherwise “correct.”50

      In distinguishing between objectivity and intersubjectivity, Kantian aesthetic theory again offers a useful means of approaching the theory and practice of common law judging. For Kant’s theory and for my argument, intersubjectivity and intersubjective validity must be differentiated from objectivity and objective truth.51 The important point here is that the contrast between intersubjectivity and objectivity ultimately relates to the distinction between the objects themselves and the individuals who evaluate them:

      
        A logically universal judgment connects a predicate-concept to a subject-concept in such a way that the former is valid of any object falling in the extension of the latter; the extension of a subjectively universal judgment, by contrast, is not a class of objects, but the class of possible human judges. ‘Aesthetic universality’ thus does not connect a predicate with the concept of an object, ‘considered in its whole logical sphere,’ but rather ‘extends [the predicate of beauty] over the whole sphere of the judging [subjects].’52

      

      In other words, Kant’s theory of aesthetic judgment is not meant to demonstrate that beauty is a quality that inheres in objects themselves, independently of our judgments of them.53 According to Kant, the quality of beauty as it relates to an artistic object is the product of an individual assessment of that object that is then extrapolated and attributed to all future appraisers of that object. Of course, Kant did not mean to deny that people may disagree about aesthetic judgments, but the judgment that an object is beautiful is made by me and claimed for you. If it turns out that you disagree with my judgment, it means one of us is mistaken in our judgment, but not about any quality intrinsic to the object itself about which one of us is right and the other is wrong.54 Put differently, beauty is no more a quality of a painting than pain is a quality of a knife; beauty is the feeling that the painting engenders in us and the judgment that we make about that work of art. We communicate our judgment to other subjects with the demand that they share our response and our judgment about the painting.

      There is a further point here with respect to the connection between artistic and legal judgment. Kant frequently writes as though judgments of taste assess the quality of beauty.55 Similarly, we often assume judgments of law concern the quality of justice. But it is important to remember that not all artists attempt to convey beauty through their art. A work of art may succeed as a work of art precisely insofar as it forces us to confront something we do not wish to see: something aversive or unpleasant or, in a word, ugly. So a judgment that an artistic object succeeds as a work of art may not always be an assessment of beauty.56 Likewise, common law judges may for many reasons be unable to achieve the most just result in their judgments, and that outcome will not necessarily be a legitimate basis for criticizing those judgments. Indeed, in certain circumstances, a judicial decision may succeed as a legal judgment because it forces us to confront the law’s injustice.57 So the evaluation of a legal judgment may not always be an assessment of its substantive justice. Nevertheless, it is fair to say, as Kant does, that in general the goal of art is the expression of beauty. And it is fair to say, as the common law does, that in general the goal of law is the pursuit of justice.58 More simply put, judgments of taste are directed toward beauty, and judgments of law are directed toward justice.59 This directive and interactive quality of aesthetic and legal judgments is an added felicity of thinking of judgments of art and law in terms of their intersubjective validity as judgments (whose meaning and force are not fixed by the individual judge), rather than in terms of their objective truth or correctness as conclusions.

      For Kant, intersubjective validity is “the rational expectation of agreement among different subjects.”60 For the common law, a judge does not search in his decisions for an abstract notion of justice or truth that exists naturally or objectively, but he does make his best effort to express his best judgment of what the law requires in the context of a given case. Moreover, as I discuss more fully in the next two sections, the judge offers his judgment for the consideration of future judges and claims that future judges should and will agree with his determination of what the law requires in cases of this kind.61 In doing so, a judge is obliged to communicate his reasons for arriving at his judgment to other subjects as potential judges of that case or similar cases in the future. The process of judging in Kantian aesthetics and in the common law tradition requires judges to provide the reasons for their decisions to aid others in their consideration of that judgment and in justifying the outcome through a claim to the assent of other future judges.62 We demand the assent of others to a judgment we proffer as correct, not because our judgment must necessarily be true; we demand the assent of others because they share our capacity to feel, think, and judge. If our judgment is correct, we believe that others will and should arrive at the same judgment we did. Like legal judgments, however, the defense of an aesthetic judgment “cannot be the presentation of a fact to verify a truth claim, nor like a correct logical argument whose denial is merely self-contradictory. . . . [B]y their very nature, judgements of taste are bound to be persuasive.”63

      The discursive and heuristic process of common law judging is similar to the Kantian process of aesthetic judging in that they share an integration of individual response contained within a reasoned and communicated judgment, together with an expectation that others will agree with the judgment when they consider the matter for themselves. In addition, the goal for the common law and for Kantian aesthetics is not judgments that are true but rather judgments that are shared. In distinguishing intersubjectivity from objectivity, Kant stressed the role of the self and the community in the formulation and instantiation of a judgment. Correspondingly, the common law process of adjudication does not seek something like objective truth but rather a public justification achieved over time through sustained efforts by judges to communicate their best understanding of what the law means.64

      Similar mistakes are made about both Kantian aesthetic theory and the common law in this regard. People sometimes mistake the goal of Kantian aesthetic theory as “possible true judgements.”65 Making truth the goal of aesthetic judgment undermines the Kantian analytic project. Truth demands a means of assessment to which aesthetic judgment is not suited. And if truth is conceived as the goal of aesthetics, the realized result of actual aesthetic judgments will seem partial and inadequate. Likewise, as I discussed in the previous chapter, people often view the goal of law as objectivity. If a purely neutral, objective rule or a singular legal result is perceived as the goal of law, the realization of its unattainability may lead to cynicism about the law and its judges.66 Kant’s view of aesthetic judgment helps us to see something important about the common law tradition of legal judgment: both types of judgment seek a kind of validity that depends not on empirical correlation with external reality but instead on the intersubjective nature of considered judgments, which depend in turn on communication and evaluation. The legitimate claim to the agreement of the community determines the validity of the individual judgment.

      By seeking intersubjective validity rather than objective truth, aesthetic and legal judgments combine individual subjective responses with reasoned deliberative assessments that are ultimately tested by their persuasiveness in capturing a shared communal response.67 Once the goal of truth or objectivity is set aside, the value of validity and intersubjectivity becomes more apparent. Errors and disagreements no longer appear to challenge the usefulness of the enterprise; instead, they are recognized as a necessary, inevitable, and worthwhile part of the process.68 Indeed, the communication of the judgment to the community and the reception or rejection of the judgment by the community are necessary for Kant and for the common law in determining its ongoing validity.69

      Synthetic A Priori Judgment

      Now that we have considered the interplay between subjectivity and intersubjectivity in Kantian aesthetics, we are ready to approach his theory of synthetic a priori judgment. Here is a presentation of the point in full:

      
        On Kant’s view, the justification of a judgment of taste . . . requires a deduction of a synthetic a priori judgment because in calling an object beautiful, we each express our own pleasure in it, yet go beyond the evidence furnished by that feeling to impute it to the rest of mankind, as the potential audience for that object. We presume that our feelings . . . can be the subject of publicly valid discourse, and that . . . [we are] entitled to respond to a beautiful object with a ‘universal voice . . . and lay claim to the agreement of everyone.’ But the universal validity of our response to a beautiful object can neither be deduced from any concept of the object nor grounded on any information about the actual feelings of others, Kant believes, and so it can be based only on an a priori assumption of similarity between our own responses and those of others.70

      

      Guyer describes several details of Kant’s aesthetic theory that can usefully be applied to the common law. In addition to those I have already discussed, I want now to highlight the expectation that there is a “similarity between our own responses and those of others.” I will return to the importance of “publicly valid discourse” in the discussion of “community” a bit later.71

      Where similarity of our response with those of others is concerned, there is a notable congruence between Kant’s notion of an a priori assumption and the framework of legal reasoning that structures and informs any common law judge’s judgment about the law.72 When a judge reaches a decision, and particularly when she writes that decision into a legal judgment, the form and nature of the judgment are, in an important sense, established prior to her writing of it in a specific case.73 The common law makes an assumption that the judge’s response in the form of a judgment will be recognizably similar to the responses of other judges. More specifically, when a judge articulates the reasons for her decision in a written judgment, she also proffers that judgment as her best evaluation of what the law means and how it applies to the case she has decided.74 Moreover, the common law doctrine of precedent means that other judges are always obligated to consider her prior judgment and are frequently obligated to follow it.75

      Just as in Kantian aesthetic theory, the common law judge’s decision possesses a subjective and an intersubjective quality. The judge decides for herself and yet she also decides for future judges, in the sense that she claims her judgment is correct and expects other judges will follow it in the future without depriving them of their own capacity and opportunity for independent assessment. In addition, in the same way that Kantian aesthetic judgments are not claimed to be objectively true but instead are claimed to be intersubjectively valid, common law legal judgments are not claimed to describe a natural reality or a logical necessity. They are claimed as a judge’s authoritative statement of the law’s meaning and normative force.76 It is more accurate here to characterize the judgment as the judge’s best effort to articulate the content of the law, particularly because in the common law tradition the judgment is itself a source of law that ultimately depends for its continuing validity on its ability to persuade future judges to incorporate it into their judgments.77 Here we see the importance of communication in aesthetic judgment for Kant and in legal judgment for the common law.

      Communication

      For Kant and the common law, a judgment is not a judgment until it is communicated. The act of reaching a decision is importantly subjective, and the act of rendering a judgment is inherently communicative. An entirely subjective feeling cannot be a judgment.78 To begin with a practical point, a judgment cannot be claimed as universal or intersubjective until it has been communicated to other judging subjects or unless it is at least communicable in this fashion.79 In fact, the judgment’s communicability is necessary for its normativity, because the claim to intersubjective validity turns on the assertion that other subjects should agree with one’s judgment, but not necessarily that they will.80 The claim being communicated is that the subject’s judgment should be shared by others.81

      The transformative step from subjective responses to intersubjective judgments of taste lies in the social process of communicating the subjective aesthetic experience to others. The societal components of aesthetic judgment possess an analogous provenance in the common law tradition,82 where judicial decisions are announced and often published in written opinions for the parties, the profession, and the public.

      It is usually insufficient for common law judges simply to make a decision. They must justify their decisions. Justification is itself an important correlative between Kantian aesthetic judgment and common law legal judgment. The requirement of public articulation as a judicial obligation serves to justify results in particular cases and to provide a basis for later decision making.83 Purely internal and individual experiences of aesthetic pleasure are distinguished normatively from reflective judgments of taste because of the imputation of universal agreement or acceptance through a communicative process. Similarly, idiosyncratic and unregulated judicial responses are distinguished normatively from considered decisions rooted in legal doctrine and argumentation—from judgments—by the provision of a judge’s written decision as a statement of the deciding judge’s understanding of the law and expectation that others will choose to follow that judgment in the future.

      The normative force of this expectation is easy to misconstrue. A deciding judge may not necessarily believe—for instance, if she is writing a dissenting opinion—that other judges will in fact decide as she does. She must, however, believe that they ought to decide as she has, because she believes in good faith that her judgment is correct.84 In fact, the ought in the previous sentence can be understood in two ways. First, a judge may say that other judges ought to decide as she has because hers is the best conception of what the law requires. Other judges ought to decide similarly because her judgment is legally correct. Second, assuming the correctness of her judgment, a judge might also say that other judges ought to decide as she has because they are judges. As judges, they have a moral and legal obligation to decide in a certain way and in accordance with a particular tradition.85 Other judges ought to decide similarly because they have a duty to say what the law is, to the best of their ability and according to their best understanding.86

      Both of these connotations of the normativity of judgment—the correctness of the judgment and the nature of the judicial role—apply to and connect the aesthetic and the common law conceptions of judging. Both connotations turn on the dynamics of communication:

      
        Kant’s association of universal validity, publicity, and a reciprocity by which a person’s contribution to the whole is the basis for defining his role and position in it, may be understood as a matter of having a certain viewpoint. Publicity, universal validity, and the proposed reciprocity require subjects to make judgements from a viewpoint which encompasses those of other subjects. . . . [I]n this context ‘publicity’ may be seen as the exemplification of the a priori moral demand in our actual political, legal, cultural, and aesthetic lives. The ‘public’ then denotes a relation between imperfectly rational subjects, who are capable of entering into discussion, of making decisions, and of having feelings. . . . In legal, civil, and international relations, ‘all actions affecting the rights of other human beings are wrong if their maxim is not consistent with being made public’. The ‘form of publicity’ is what remains if we ‘abstract from all the material of public law. . . .’ Similarly, by comparing judgements of taste with a public sense Kant brings our subjective lives into the domain of duty and right. . . . [B]y showing the universal validity of aesthetic judgements and their comparison with a public sense Kant shows them capable of value.87

      

      Several aspects of this quotation relate to my argument. The first sentence refers to universal validity, publicity, and reciprocity. I discussed universal validity previously and I will discuss publicity in the next section. For now, I want to concentrate on the reciprocity between a judge’s own viewpoint as a contribution to the whole and as a basis for defining his role. In relation to the subjective and the intersubjective, the judge’s own viewpoint is essential. And that viewpoint informs both the judge’s subjective response to the artistic object or the legal dispute as well as the judge’s considered judgment about that object or that dispute. In other words, the judge is always aware that she is engaged in the process of judging.88 This means, first, that the subjective response is that of a member of a community of judges (as I discuss further in the next section). Her membership in this community helps to establish the viewpoint from which she initially approaches the object or dispute and through which her subjective response takes shape. Second, she is expected (as she is also aware) to articulate her judgment in a form that will be recognized as a judgment by other subjects.

      Kant helps us to see that judges cannot and should not attempt to suspend their humanity when judging. To judge as a human being, the judgment must incorporate a subjective response within a considered judgment that is communicated to others. Whatever may generally be the case with man, no judge is an island.89 A judgment depends, in its subjective and intersubjective aspects, on the mutuality of these components in the process of judging. As Kant explains in the third Critique, judging combines imagination and understanding,90 feeling and reason,91 creativity and reflection,92 within a process that both defines a community of judging subjects and depends upon that community’s evaluation for the validation of the judgments reached by its members. The process of constituting a community through the shared experience of communication requires us as judging subjects to recognize our role in a reciprocal process of creating and evaluating judgments, sometimes speaking and sometimes listening, and this is the process that ultimately results in the apprehended meaning of a judgment.93 Both dynamics of the communication—the articulation and the evaluation, the speaking and the hearing—are always operative, all the time.

      Community

      For Kant and the common law, communication requires a community.94 In this critical aspect, a judgment is intersubjective, and its intersubjectivity is necessary to its expression as a judgment rather than just as a subjective response, because the response must be communicated in and to a community in a form that allows for and isintended to engender agreement and assent.95 The judgment is not completely realized until it is communicated, because the judgment depends, in an important sense, upon its evaluation and reception as a valid judgment by the community.

      The community’s evaluation of a judgment involves more than simple consensus, however, no matter how strong the consensus may be or how long it has lasted. The fact that a legal judgment has long been regarded as correct is, of course, an important element of its authority as a source of law. But the common law processes of articulation and evaluation of legal judgments also require their constant re-evaluation in light of evolving social and institutional factors to which the law must adapt. Established precedents are sometimes overruled and dissenting judgments sometimes become accepted as settled doctrine.96 No matter how broadly or narrowly we construe the community to which a judgment is communicated, the intrinsic merit of a judgment must be continually be considered and reconsidered by the community through the intersubjective dynamic of articulation, evaluation, and validation.97 Judgments continue to speak, and communities continue to evaluate them, long after they are written.

      The role of the community in the formulation and reception of legal and artistic judgments touches on requirements of form,98 reason-giving,99 justification,100 persuasion,101 and the inherently public nature of communication and intersubjectivity. In this section, I focus principally on the theme of public discourse, with the understanding that the closely related concepts of form, reason giving, justification, and persuasion, which I have already addressed, are implicitly operative throughout this discussion.

      Kant and the common law require that a judge communicate her considered decision as a member of a larger community,102 and each of these aspects of the judgment is important: the communicator, the communication, and the community. The subjective and the intersubjective, the process and the product,103 contribute to the validity and authority of the judgment. In moving from subjective experience to intersubjective judgment, the judgment is communicated not merely as an individual belief but as the correct decision, not just in this case but in all similar cases, not just for this judge but for all judges who reflect on the matter.104 In its expansive reach, we see the normative force of the intersubjective judgment and can appreciate the necessity of intersubjectivity for the judgment to be a synthetic a priori judgment.

      If a judgment of taste is correct, any judge who reviews that work of art should come to the same decision.105 In this way, a judgment is public in the sense that it is offered as a justification for a conclusion and as a basis for the judgments of others in the future. Like the common law, Kant uses the word “judgment” at times to refer to both the process and the product of judging, but this in no way diminishes the salience of the distinction. Differentiating the process of judgment from the production of a judgment helps us to appreciate the distinction between the process of judging at common law and the law that is made as its product. In law and art, the judge communicates his judgment “as a member of a community”106 and as a contribution to that community:

      
        If Kant can characterize . . . aesthetic activity as engagement in a dialogue with other subjects, . . . [this] represents a shift in emphasis from a concern with consciousness to one with community. . . . The judgement that an object is beautiful, in which a subject seeks to appreciate an object, involves an individual’s relation to others in a community and a dialogue aimed at interpreting and understanding the work.107

      

      With respect to the common law, the community that is the principal audience of a judicial decision as a legal judgment is the legal community. Narrowly speaking, this might mean attorneys only and broadly speaking this might include all those professionally engaged in researching, analyzing, and/or practicing law. Judicial decisions are, however, also directed toward a larger political community, which might mean the citizens of a polity, and broadly speaking this might include all those subject to the law of a jurisdiction.108

      Earlier, in considering Kantian aesthetic judgment as a form of synthetic a priori judgment, I touched on Kant’s understanding of aesthetic judgment as a form of publicly valid discourse.109 Here we return to the concept of publicity to discuss it more completely, particularly as it relates to the function of community in Kantian aesthetics and common law judging.110 In Kant’s conception, the public nature of judgment is immanent in its intersubjectivity. A judgment of taste is a form of participation in a public dialogue with and within the community of judging subjects.111

      In an important sense, Kant’s view of the intersubjective validity of aesthetic judgment is a form of public participation in a process of persuasion through shared experience:

      
        At most we may change other subjects to our point of view by . . . what may be called ‘aesthetic argument by comparison and example’. It is successful when another subject is enabled to gain the experience of beauty for himself. . . . Persuasion respects the autonomy of an individual and treats his capacity for reason and appreciation as an end. Thus, our experience of fine art is not only public and persuasive but is also intersubjective and promotes our humanity through unity with other subjects.112

      

      The reflexive process of aesthetic judgment means that these judgments depend for their existence on their audience. In an immediate and direct way, the intersubjectivity of the judgment depends on the imputed assent of the whole sphere of judging subjects. In a less apparent way, the sphere of judging subjects can begin to see itself as a community of judging subjects, in which all potential judges’ future opinions are valued because they are necessary to sustain the community and to establish the validity of each prior judge’s determinations. Individual judges depend upon and constitute their community.113

      Aesthetic judgment as a form of publicly valid discourse tracks the process of common law judicial decision making. Ultimately, the validity of a judicial decision depends on its persuasiveness to other judges.114 The decisions of each judge are valued as that individual’s most central contribution to the institutional community, and each judge’s decisions ultimately depend upon the community’s assessment for their continuing validity. In both of these senses of community construction of valid judgments, the communication of the judgment and the community to which it is communicated are indispensable to the role of the judge and to the product of his deliberations.

      Intersubjectivity and community relate to the judging of art and law in another way, too. The community ultimately determines whether a particular judgment satisfies the “criteria for the evaluation of aesthetic response.”115 The criteria imposed by the requirement of intersubjective validity include “a justified demand of assent from others . . . [which requires] an argument sufficient to justify the imputation of specific feelings to others on specific occasions, and this is a very strong constraint.”116 As Paul Guyer points out, judges may not simply demand assent to their judgments. Judges must make a “justified demand of assent,” which requires the judge to proffer “an argument sufficient to justify” the claim of assent. On this account, an aesthetic judgment demands of judges the “inclusion of justificatory criteria”117 even when that judgment incorporates, to some degree, a subjective response.

      The criteria that allow the community to evaluate whether an argument is sufficient to justify a judge’s claim to the assent of other judges connect aesthetic judgment to legal judgment in the context of a process of public discourse. I have in mind here the role that legal sources and argumentation play in judicial reasoning. Recognized sources of law and processes of legal argument presuppose and impose criteria on a common law judge’s evaluation of existing law and on the formulation and articulation of her judgment.118 In turn, these justificatory criteria provide the basis for the community’s assessment of the proffered judgment in relation to the judge’s implicit demand that the community endorse the judgment as correct.119 The formulation and reception of a judgment reflect the reciprocal dynamic of an individual judge’s contribution to a community’s evolving understanding of the law and the community’s contribution to or construction of the meaning of the judgment. Even though the common law expects its judges to respond as individuals to the cases they decide, and even though those responses are a necessary and integral part of the judicial decision-making process, they can be translated into legal judgments only to the extent that the audience can reasonably regard them as valid.120 That audience includes, at a bare minimum, the parties to the case. For most common law cases, and all cases in which a written opinion is produced, that audience also includes the professional and academic legal community.121 For certain cases that touch on important social, policy, or constitutional questions, that audience might include the entire polity.122

      Thinking of the polity as the audience for judgments about constitutional questions also helps us to consider the common law process of constitutional adjudication. Here, again, the judgment seeks a valid and legally defensible interpretation or construction of constitutional meaning. Fundamental as the text and the history are here, this form of judgment cannot be limited solely to the text and the history. A text alone cannot constitute a community; the community must also constitute the text. In other words, the text cannot be understood apart from the various processes the community uses to interpret it.123 Each judgment helps to define the meaning of the community, and the community helps to define the meaning of the judgment. In this sense, a constitution is itself a form of legal judgment: it is a statement by and to the community and an expression of the community’s image of itself.124 Each judgment is a further expression of each judge’s understanding of the community’s relationship to its members and the standards according to which they have agreed to live.125 Moreover, these communities are not just imagined.126 Should the judgment require citizens and government to act in certain ways on the basis of the community’s constitution, which the judgment helps to construct, then these communities are actualized through the process and result of the judgment.

      The notion of a judgment that helps to construct a community’s constitution and the judgment as a statement by an individual judge as a member of that community are often mischaracterized. Paul Campos offers an evocatively stated and commonly made mistake about this claim:

      
        The meaning of a text can change because people disagree about its meaning if and only if we assume that the different beliefs about the text’s meaning which constitute this disagreement also constitute that meaning. Indeed, several contemporary constitutional theorists have advocated this account of interpretation. From this ‘reader response’ perspective, the meaning of the constitutional text is equivalent to some interpretive community’s beliefs about the text’s meaning. But whether or not a theorist holds this position explicitly is less important than the fact that anyone who subscribes to the view that the meaning of the constitutional text changes must either accept some version of it or be placed in the untenable position of the theorist who holds that the actual height of Mount Everest alters in response to the plurality of beliefs that exist on that particular question.127

      

      There are two problems with Campos’s criticism here. First, he equates legal validity with objective truth. Laws are not like mountains. The meaning of a constitutional text and the height of Mount Everest cannot be compared in the way Campos suggests for the reasons I explained earlier in this chapter and in the previous one.128 Second, Campos seems to assume that the contemporary constitutional theorists he criticizes must believe that all proposed interpretations are equally valid or that these theorists cannot engage in normative evaluation of competing interpretations. But again, for reasons I have explained, this familiar criticism is entirely unfounded.129 Finally, in relation to the last point, the reality of competing interpretive judgments does not and need not devolve into an “anything goes” free-for-all in legal interpretation.130 The criteria of legal validity place genuine constraints on the legitimate judgments that are available to a judge.131

      The relationship between the judge as the expositor of a judgment and the community as the collective evaluator of that judgment also helps us to appreciate a correspondence between Kantian aesthetic theory, on the one hand, and the common law and common law constitutionalism, on the other. On Kant’s account of aesthetics, there are two instances when we should not place particular importance on judgments: (1) if there is no one to whom the judgment can be communicated, or (2) if there is no especial ability or capacity afforded to the communicator. In the absence of a community to whom a judgment can be communicated, experiences of isolated aesthetic pleasure are possible, but instances of intersubjective aesthetic judgment are not. And if a community lacks judges who possess the capacity to formulate and communicate judgments of taste, then the process of aesthetic judgment as a form of public discourse is impossible. Similarly, the common law tradition places judges in a position of central importance precisely because the common law system emphasizes both the audience to whom judicial decisions are communicated and the authority and unique position of judges as interpreters and expounders of the law. The communication of legal judgments to the parties, the profession, and the public is probably the most enduring contribution judges make as members of the judicial institution and of the legal community and is also the judicial institution’s most enduring contribution to government and the polity.

      A final point in relation to community also serves as a segue to the discussion of disinterestedness in the next section. Each judge knows that his judgment’s validity depends upon its evaluation by the community, and so the judge knows that his judgment’s intersubjective validity depends in part upon his ability to claim that his judgment is valid for others and not just for himself alone. In this way, the community frames the context for the judgment’s validity and force:

      
        Kant holds that it is because your aesthetic judgment is not conditioned upon any private interest that you are entitled to claim that others ought to share your judgment. Impure judgments of taste void their claim to universality because they are based on private conditions. . . . I propose that we should reconsider . . . the sort of universality that we should expect from aesthetic judgment. . . . Advocates of aesthetic and cognitive claims appeal to a background of aesthetic and cognitive commitments already shared with those to whom the claims are made. . . . Only having already agreed on many things (implicitly or explicitly) can we demand that others agree with something more. . . . But this means, as we have seen, that the claims of interpretive understanding are only conditionally valid (when valid at all): If we share this sense of how things are, then you may insist that I agree with your judgment of an artist, because that should be my judgment also. . . . [N]ormativity is restricted by the bounds of the community of inquirers to which the claim is addressed. I suggest that we call this limited normativity a ‘localized universality’.132

      

      This quotation helps us appreciate the connection between community and disinterestedness in Kant’s theory of aesthetic judgment. Our aesthetic reactions cannot accurately be claimed as intersubjective judgments if they are based exclusively or excessively on personal interests or biases. Instead, we must understand that we make our judgments, and claim them as intersubjectively valid, only because we make those judgments within a community that has, in a meaningful sense, already precommitted itself to a process and form of judgment. The reach of our aesthetic judgment depends on the range of our defined interpretive community. And to claim that other members of that community should endorse our judgments as valid, we must ensure that our judgments are faithful to its background commitments.

      Disinterestedness

      Kant tells us that aesthetic judgments must be distinterested.133 He sometimes seems to indicate that this disinterest should be conceived as “indifference,”134 which might suggest that we should be disengaged sensorily and intellectually when making judgments of taste. This is not the case. By indifference, Kant means that we should formulate our aesthetic judgments without being motivated by any concern for the “real existence of the object.”135 In other words, we should attempt to make our aesthetic judgments based on our response to the object, rather than any possible interest in the object itself. So, in fact, Kantian “indifference” in this connection is better understood as disinterest.136 If indifference in Kantian aesthetics were understood as entire and holistic, then aesthetic judgment would be autonomic rather than autonomous. That is to say, we must possess some sort of interest in the object to judge it—our judgments are not supposed to be entirely disengaged—but our reactions and judgments must be free of any external or internal interest in reaching a specific result in the case of a specific object.137 At the same time, however, this account of disinterest should not lead us to believe that we should attempt to make our aesthetic judgments in some rarified sphere of recondite taste, entirely detached from our human selves. Judging requires volition, and volition requires identity. As with the rest of Kant’s aesthetic theory, where disinterest is concerned, the key is the conjunction between the subjective and the intersubjective. We must bring our individual humanity to the task of judging, and we must also view our humanity in connection with others as prospective judges of the artistic object, and of our judgment of that object:

      
        The normativity of interpretive understanding cannot depend on a purely disinterested evaluation of its products, and so this reading of Kant’s theory of aesthetic judgment cannot accommodate the proposed disinterestedness of his pure judgment of taste. One might hold that the aesthetic dimension of human understanding can only be impure, motivated indeed by specific interests, but attempt to preserve Kant’s judgment of taste in some noncognitive realm of pure aestheticism. But there is little reason to imagine that such a land of untrammeled aesthetic value actually exists and little reason to wish for it. Few philosophers working in the field of aesthetics today . . . take strict disinterestedness seriously as a requirement of cultivated aesthetic judgment. They would allow that taste is stunted when made merely the lapdog of unreflective prejudice, and they would encourage us to approach new work with an open mind. But they would reject the quite implausible notion that we are somehow to set aside the interests that make us who we are when we enter the hallowed sphere of art.138

      

      Put differently, our judgments should be informed by our perspectives without being influenced by our prejudices. But to reach a judgment that can be claimed as valid for others, we must be able to claim that others can and will reach the same judgment. This claim cannot fairly be made for a judgment that reflects a personal bias. Our judgments are, again, subjective and intersubjective. They reflect who we are as judges and help to contribute our individual perspectives through our judgments as members of a community. In fostering a claim of intersubjective validity, disinterestedness allows other members of our community to evaluate a judgment’s validity on its own merits, and ultimately to share that judgment.139

      Applying Kant’s account of disinterest in aesthetic judgment to the broader themes of this book, it is helpful to consider the linguistic distinction between disinterestedness and uninterestedness.140 Simply put, someone is uninterested if she does not care at all about something.141 Someone is disinterested if she has no personal stake in the outcome, which is the definition of impartiality that I discussed earlier.142 For Kant, judgments of taste should be disinterested but judges need not be uninterested in art or aesthetics or judging.143 Indeed, conflating uninterested and disinterested judgments in this manner might seem to render the entire project of aesthetic judgment futile or pointless. After all, why would an uninterested judge bother to undertake the careful and personal response, reflection, and expression necessary to render a meaningful artistic judgment?

      The distinction between disinterested judgments and uninterested judgments corresponds to the distinction in this book between impartiality and objectivity and parallels Kant’s own use of the term impartiality to describe the absence of interest that gives rise to judgments of taste.144 Kant’s use of impartiality in aesthetic judgment translates directly to impartiality as the core value of common law judging. Judicial decisions should be impartial and disinterested in the sense that judges must not have a personal desire to see one party win or lose. But judges need not be objective in the sense that is captured by the term “uninterested.”145 It is not necessary, in other words, that judges have no feelings whatsoever about the cases they decide. They need not and should not be uninterested, so long as they are disinterested.146

      Disinterestedness and its contrast with uninterestedness help us to see another connection between Kant’s aesthetic theory and the theory and practice of common law judging. I mentioned earlier that an individual’s assessment of an object’s beauty consists of a subjective response together with the reflective and expressive process that results in a full and final judgment.147 To this point, I have focused principally on the second part of this equation, the communication of the judgment to the community as establishing its intersubjective validity through its claim to agreement. Now I want to highlight some aspects of the subjective response in relation to disinterestedness.148

      According to Kant, aesthetic judgment begins with a subjective response to an artistic object. But the judge must feel assured that his subjective response can legitimately be claimed on behalf of other judges. Kant believed that disinterest contributed to aesthetic judgment: as long as a judge can honestly claim that his subjective response is not tainted by any improper bias toward the object, the judge may reasonably claim the judgment as intersubjectively valid. Kant did not seek to deny the importance of our subjective response or its relationship to the feelings generated by our response to the artistic object. At the same time, however, if a judge were concerned that his reaction and judgment might be motivated by an improper interest in the object, the judgment could not reasonably be claimed on behalf of others.149

      In this regard, Kant’s aesthetic theory mirrors the role of disinterest in common law judging. In the same way that Kantian aesthetic judgment leaves room for subjective, felt responses, so long as those responses are not biased or unduly invested in the object,150 the common law allows and expects that the responses of its judges will play a role in the formulation of legal judgments, so long as those responses are not tainted by undue bias or interest in the case. In both Kantian aesthetic judgment and common law legal judgment, the ultimate defect of a judgment tainted by bias is its inability to claim the assent of future judges. The fact that a judge is biased does not necessarily ensure that his judgment was incorrect,151 but it does ensure the appearance of impropriety. For Kantian aesthetics and common law judging, such an appearance is enough to undermine the validity of the judgment.152

      Judging Art and Law

      For those who see the ideal of judging as objectivity and disengagement, acknowledging the subjective element in judging may be discomfiting. But as I have already explained, the value of a judge’s individual responses in the process of adjudication and deliberation is central to the common law tradition. The values and viewpoints of judges are absolutely necessary in the process of judicial reasoning, in the production of judicial decisions, and in the development of the law. From this perspective, the role of taste in Kantian aesthetic judgment parallels the sense of justice in legal judgment. The cultivation of a faculty of taste refines one’s capacity to judge works of art. The development of one’s sense of justice hones one’s capacity to judge the content and application of law. In both aesthetic and legal judgments, a felt response is combined with reflective evaluation that is informed by reason and experience and expressed through a form of interpersonal communication to produce an authentic judgment about art or law.153 This judgment makes a claim to the assent of other subjects through an appreciation and expression of our shared human faculties. For Kant and the common law, judgments are expressed and defended not in reference to an abstract conception of beauty or justice but in relation to other cases that have already been judged, and on the expectation of others’ agreement with the judge’s own determination.

      The combination of a decision reached individually and independently, which is communicated and thereby claimed as intersubjectively valid for all members of the judge’s community, animates both Kantian aesthetic judgment and legal judgment in the common law tradition. Each element of the process of aesthetic and legal judging is illuminated by considering the relationships between the processes of judgment. Subjectivity and intersubjectivity are integral to the process of judging and the value of each must be fully appreciated for the process to be fully understood.

      Considering Kantian aesthetic judgment and common law legal judgment together, we find that Kant and the common law do not seek judgments that are objective either in the sense that the judge must disengage or suppress his subjective responses or that the judgment must state or seek the truth. Instead, the Kantian and common law processes of judging require that judges combine their subjective response with a reflective judgment that is claimed as valid by virtue of the form of its reasoning and expression according to the methods and sources of the community in which and to which the judgment is rendered. Provided that the judge can perform the adjudicatory function impartially and independently, without any improper interest or influence tainting the decision-making process, the judge remains free to decide for herself. That is the sort of judgment that is recognized by the community as intersubjectively valid and which best contributes to the perpetual process of understanding art and law.

      In this chapter and the previous one, I argued for the conception of judicial decision making that is most authentic to the common law. This conception distinguishes objectivity from impartiality and from intersubjectivity. It recognizes that impartiality and intersubjective validity are necessary to the legitimacy of the process and the product of judicial reasoning and decision making. And it rejects strong objectivity as the means or the goal of common law judging. In the next chapter, I explore this conception in more detail by analyzing legal judgments that help clarify the relationship between subjectivity and intersubjectivity in common law decision making.

    
  
    
      4. Making Law

      
        [W]hether it is desirable that the judges’ power and practice of making Law should be concealed from themselves and the public by a form of words, is a matter into which I do not care to enter. The only thing I am concerned with is the fact. Do the judges make Law? I conceive it to be clear that, under the Common Law system, they do make Law.1

        —John Chipman Gray

      

      Legislating from the Bench

      In the common law tradition, judges make law.2 This may seem a fairly innocuous, if not self-evident, statement, yet somehow it remains controversial.3 Nevertheless, for purposes of this chapter and this book, I assume, as Gray did, a basic level of agreement that a fundamental part of a common law judge’s institutional role is to create and alter legal standards in the course of resolving legal disputes.4 In this chapter, I focus on the way that law is made in the course of the judicial process and the role of the judge as an individual in that process.5 To do so, I concentrate on a few cases in which the law-making function of judges as individuals may be observed in practice.

      The familiar concerns about judges “legislating from the bench,” in all their various forms, are unfounded for one of two reasons. If the concern about “judicial” legislation is meant to express the view that judges do not or should not make law, then it is an argument against the common law as a legal system, not an argument against judges operating within that system.6 If the concern about judicial “legislation” is meant to express the view that judges do not or should not make law in the same way that legislatures do, then it is tautologically true.7 It is not only true that judges should not make law in this fashion, as I discussed in chapter 2,8 judges cannot make law in this fashion. Judges can only establish legal norms in the course of resolving legal disputes in the context of legal cases through the articulation of legal conclusions justified by universalizable expressions of legal doctrine.9 A judicial decision must be expressed and justified in legal form as a legal source grounded in legal argument. The formal and institutional constraints that govern judges mean that where judicial law making is concerned, “developing the law is a different thing from making it in the legislative sense, and one which is subject to rationally persuasive argument using materials from established law.”10

      Judges and legislators function in entirely different institutional contexts and under entirely different institutional constraints. Legislators are not supposed to be impartial; they are supposed to act on behalf of the constituents who elected them.11 There are many reasons legislators may vote for legislation that do not necessarily indicate their approval of the substance of the legislation,12 and many ways legislators are expected to be directly accountable to the electorate. In contrast, when a judge writes or signs a judicial opinion, it is understood to be his approval of the substance of the opinion he signed. And judicial independence assumes that judges must be responsive to the parties in a case and responsible to the public in rendering legal judgments, but judges are not supposed to be accountable to the electorate in the manner of legislators.13

      More generally speaking, many of the institutional constraints that govern judicial decision making do not apply to legislators or legislation.14 For example, the constraints of jurisdiction, justiciability, and the judicial obligation to decide cases in legal form by reference to legal sources are significant institutional restrictions on judges.15 None of these constraints applies to legislators,16 and they function to ensure that judges cannot and will not decide cases simply on the basis of their own subjective preferences. But this also should not lead us to assume that the subjective element in judicial decision making is illegitimate or undesirable.17

      Changing Law

      The common law judicial process involves resolving legal disputes in accordance with preexisting legal forms and sources, but also through a process that requires judges to reach and express their judgments in a manner that is both subjective and intersubjective. This dynamism derives from the circumstances in which common law judges function as institutional actors and the nature of the common law judicial process. The problem is not that there is a subjective element to judging. The problem is that we think this is a problem.

      In an effort to analyze more fully the role of subjectivity in the formulation of legal judgments, this chapter involves sustained consideration of some judicial decisions. In seeing these cases as examples of the subjective and intersubjective dynamics of common law adjudication, and in relating the discussion of this chapter to the different forms of objectivity discussed in chapter 2, it is helpful to consider common law judging as a form of nonergodic decision making.18

      In an ergodic system, there is a discoverable underlying structure to the system that will allow us to develop an analytic or theoretical model that can systematically and consistently explain and predict the operation of the system.19 In the world of the physical sciences, ergodicity is usually assumed and accepted. For reasons I have explained in connection with legal objectivity and various attempts to model judicial decision making, it is a mistake to view the common law as an ergodic system.20 The common law is nonergodic because through the course of resolving legal disputes by reference to existing legal sources, judges’ efforts “to render their environment intelligible result in continual alterations in that environment and therefore new challenges to understanding that environment.”21 So through the process of making law as they decide cases, judges concurrently attempt to understand their legal world as they find it and, through some of their judgments, develop and change the law that will be understood in the future.

      An important point to see here, which the ergodic/nonergodic distinction helpfully underlines, is that there may be ergodic processes that function within a nonergodic system.22 Connecting this observation to the discussion of the previous chapters, we find the functionally effective and formal elements of the judicial process recur consistently and serve as a mode of normalizing and translating the structure, language, and outcomes of judicial decisions in the common law tradition. Judicial decisions recognizably and predictably exhibit these properties, which allow them to be evaluated by the appropriately constituted community.23 These serve as ergodic elements of the broader system.

      The broader common law system is nonergodic, however, because an intrinsic aspect of that system is its designed capacity to change through the evolution of innovative doctrinal norms initiated and improved through judicial decisions.24 These innovative decisions through which these norms develop often begin with the subjective response of a judge responding to the case before her and rendering a judgment that then changes the law through the intersubjective process of evaluation and reception.25 The adaptive capacity26 of the common law allows the law to respond to changing social and political circumstances through a reasonably and reliably stable form of decision making, grounded in authoritative sources and modes of reasoning, so that case outcomes are recognizably legal, even when the outcome is that the law has changed.27

      This chapter looks at examples of these cases. I limit myself to examining just three changes of existing law prompted by the responses of judges to entrenched legal rules: (1) the rejection of caveat emptor in favor of a duty on the part of sellers in real estate transactions to disclose latent material defects, (2) the recognition of a civil claim for racial discrimination in public accommodations, and (3) the elimination of the so-called marital exemption from prosecution for rape. In each of these cases, judges were confronted with legal doctrines that came to be understood over time as substantively indefensible. Each of these cases involves a reaction by judges to the unfairness of the law they were asked to apply, and the expression of a new legal norm through a judgment that was then adopted generally by the relevant legal community. The examples can easily be multiplied.28

      Weintraub v. Krobatsch: The Duty to Disclose

      Natalie Weintraub was selling her house and Donald and Estella Krobatsch wished to purchase it. The Krobatsches walked through the home, liked it, and signed a contract on June 30, 1971, to buy it from Mrs. Weintraub for $42,500. In accordance with the contract, the Krobatsches paid a 10 percent deposit to Mrs. Weintraub and indicated that they “had inspected the property and were fully satisfied with its physical condition, that no representations had been made and that no responsibility was assumed by the seller as to the present or future condition of the premises.”29

      On August 25, 1971, in the evening, the Krobatsches entered the house after Mrs. Weintraub had moved out but prior to closing on the sale. They were horrified “to see roaches literally running in all directions, up the walls, drapes, etc.”30 The Krobatsches immediately sought rescission of their contract with Mrs. Weintraub.

      Mrs. Weintraub refused to rescind the agreement and sued the Krobatsches for the amount of their deposit ($4,250) as damages for breach of contract. The Krobatsches and Mrs. Weintraub then filed cross-motions for summary judgment.31 At oral argument, the Krobatsches’ attorney argued that the extent of the infestation belied any claim by Mrs. Weintraub that she was unaware of the infestation. The Krobatsches argued that this amounted to a fraudulent concealment or nondisclosure, which justified their rescission of the contract.

      For her part, Mrs. Weintraub argued that any obligation she might have had as the seller of the property was obviated by the plain language of the contract signed by the parties. According to that contract, the Krobatsches manifested their acceptance of the property in its then-existing physical condition. Mrs. Weintraub argued that once the contract was executed, the venerable principle of caveat emptor shifted all legal responsibility for the condition of the property onto the Krobatsches.

      The trial court denied the Krobatsches’ motion and granted Mrs. Weintraub’s motion for summary judgment, and the Appellate Division affirmed. In the lower courts’ view, it did not matter if Mrs. Weintraub was aware of the roach infestation of the home she sold because the Krobatsches assumed all responsibility for the condition of the home when they signed their contract with Mrs. Weintraub.

      The Supreme Court of New Jersey reversed the lower courts’ ruling. That court accepted the Krobatsches’ argument that they were entitled to a trial on the issue of whether Mrs. Weintraub was aware that her home was infested and fraudulently failed to disclose the infestation to the Krobatsches. In doing so, the court first cited existing New Jersey precedent establishing that “silence may be fraudulent” and may impose an obligation of disclosure on a party to a contract.32 The court then addressed Mrs. Weintraub’s argument that even if she had been aware of the infestation, she had no duty to disclose this condition of the home, or any other, to the Krobatsches because the obligation to discover property defects rested entirely on the purchaser.33

      In addressing Mrs. Weintraub’s argument, which rested on long-established principles of property and contract law, the Supreme Court of New Jersey extensively reviewed existing precedent from New Jersey and several other jurisdictions. One aspect of this analysis is particularly pertinent to my argument. The court considered the Massachusetts Supreme Judicial Court’s decision in Swinton v. Whitinsville Savings Bank.34 In Swinton, the Massachusetts court held that a seller could not be held responsible for failing to disclose to a buyer that his home was infested with termites.35 Since the case involved a seller’s deliberate silence but no affirmative misrepresentation, the Massachusetts court concluded that the burden rested with the buyer to locate any hidden defects in the property he was planning to purchase. The Swinton court based its reasoning upon the familiar distinction between what might be morally right and what was legally required.36 William Prosser described the Swinton ruling as “singularly unappetizing.”37

      In its analysis of Swinton, the Weintraub court questioned whether it still represented the view of the Massachusetts Supreme Judicial Court and, even more important to my argument, expressly rejected the principle of the Swinton decision: “we are far from certain that it [Swinton] represents views held by the current members of the Massachusetts court. In any event we are certain that it does not represent our sense of justice or fair dealing and it has understandably been rejected in persuasive opinions elsewhere.”38 In rejecting the Swinton doctrine, the New Jersey Supreme Court replaced a rigid caveat emptor rule with an affirmative duty to disclose material latent defects. Weintraub established that in New Jersey, a seller is now “under a duty to disclose a material latent condition, known to him but unobservable . . . [to the buyer, where] in the circumstances ‘it would be a wholly inequitable application of caveat emptor to charge her [the buyer] with knowledge of it.’”39

      The broader legal community’s intersubjective reception and validation of Weintraub can be seen in several ways. The duty to disclose was widely adopted in place of caveat emptor by other state courts after Weintraub was decided,40 the ruling has been expanded particularly in residential cases to cover implied warranties of habitability for leaseholds and new construction,41 and the decision has been widely praised by commentators.42

      Weintraub exemplifies the importance of judicial responses to the law as a fundamental element of the common law process in which judges sometimes change and make law through the issuance of judgments that are then evaluated by the larger legal community. The language used by the Weintraub court in expressing its rejection of Swinton’s caveat emptor standard is, in this respect, simultaneously striking and familiar. But even though this language is not unusual, it should not go unnoticed. These choices of language are useful indicators of the individual reactions and values of the judges who make up the courts. And the use of this sort of language in judicial decisions evinces the intrinsic relationship between the personal reactions and perspectives of individual judges and the incorporation of these reactions and perspectives within the formal articulation of legal standards in their judgments.

      Browning v. Slenderella Systems of Seattle: Discrimination in Public Accommodations

      The Civil Rights Act of 196443 is widely perceived as finally establishing that private owners of public accommodations44 cannot discriminate against customers on the basis of their race.45 The 1964 Act is also widely perceived as “the greatest legislative achievement of the civil rights movement.”46 The 1964 Act was not, however, the first effort to respond through the law to racial discrimination in public accommodations. Prior to 1964, some state court judges began to recognize a civil claim against businesses that discriminated on the basis of race. An excellent example of this judicial response is Browning v. Slenderella Systems of Seattle.47

      Ola Browning entered Slenderella salon on March 5, 1956, gave her name, and was asked to take a seat and wait for her appointment. After waiting almost two hours and watching women repeatedly arrive and be waited on before her, Mrs. Browning asked the salon manager if she would be served. The manager replied, “We have never served anybody but Caucasians and I just know you won’t be happy here.” When Mrs. Browning asked why she was given an appointment, the manager replied, “Well, you know by phone we have no way of knowing you were colored.”48

      Mrs. Browning sued Slenderella for “embarrassment, humiliation, mental anguish and emotional shock” that she suffered as a result of being refused service by the salon due to her race. Sitting en banc, the Supreme Court of Washington affirmed the judgment in favor of Mrs. Browning. The court determined that the salon and its actions were covered by the Washington public accommodation statute: “Every person who denies to any other person because of race, creed, or color, the full enjoyment of any of the accommodations, advantages, facilities or privileges of any public resort, accommodation, assemblage, or amusement, shall be guilty of a misdemeanor.”49

      The Browning decision is a notable judicial innovation in antidiscrimination law. First, and most obviously, the terms of the applicable statute create only criminal penalties for a violation. Nevertheless, the Washington Supreme Court determined that the statute “while penal in form, is remedial in its nature and effect and gives to the person wrongfully discriminated against a civil remedy against the person guilty of wrongful discrimination.”50 The court reached this conclusion while acknowledging that “a civil action for damages for such discrimination is rarely resorted to in this state” due to the existence of administrative remedies and criminal penalties.51

      Second, the Browning court also explained that in the absence of any physical harm, a judgment for civil damages resulting from the tort of intentional infliction of emotional distress requires “severe emotional distress.”52 To determine whether the defendant’s conduct was sufficiently likely to cause sufficiently severe distress, the appropriate inquiry was whether “the prohibited conduct is conduct which in the eyes of decent men and women in a civilized community is considered outrageous and intolerable.”53 Although the court observed that Mrs. Browning was not publicly humiliated because no one else was aware that she was denied service, and even though the employees of the salon “were courteous” to Mrs. Browning “at all times,”54 the majority of the court ruled that “we have no difficulty in finding that the conduct of the defendant was ‘outrageous.’”55 Although the individual distress that results from this conduct is, as the court said, “subjective,” the court went on to conclude that “knowledge of human nature tells one” that there are predictable and shared responses to conduct of this kind.56 The judges in the Browning majority concluded that the salon’s act of racial discrimination itself (no matter how courteously or privately inflicted) was sufficient to establish a civil claim for damages under Washington’s public accommodation statute (despite its criminal form) because that conduct is outrageous, as a matter of law, when engaged in by a business that falls within the bounds of the statute.57 The judges’ shared knowledge of human nature was sufficient for them to understand the distress that this discrimination caused Mrs. Browning.

      Three members of the Washington Supreme Court dissented in Browning. In his dissenting opinion, which was joined by Justice Ott, Justice Mallery stated that “the majority opinion violate[d] the thirteenth amendment to the United States constitution. . . . When a white woman is compelled against her will to give a negress a Swedish massage, that too is involuntary servitude.”58 Mallery held the view that private discrimination was a constitutionally protected liberty and he concluded that Slenderella was a private business and not a public accommodation:

      
        No public institution or public utility is involved in the instant case. The Slenderella enterprise was not established by law to serve a public purpose. . . . There is a clear distinction between the nondiscrimination enjoined upon a public employee in the discharge of his official duties, which are prescribed by laws applicable to all, and his unlimited freedom of action in his private affairs. . . . This right of discrimination in private businesses is a constitutional one.59

      

      Although he did not articulate the legal basis for his opinion, in determining that Slenderella could not be penalized for its racial discrimination, Mallery seems to have maintained the traditional state action/private action distinction that is traced to the Civil Rights Cases.60

      Mallery’s dissent helps accentuate the importance of the majority’s opinion in Browning. Prior to the 1964 Act and the United States Supreme Court rulings upholding it, many people shared Mallery’s view. In fact, Mallery’s dissent in Browning was cited by Strom Thurmond as support for his opposition to the 1964 Act.61 Nevertheless, the majority of the justices of the Supreme Court of Washington were willing to recognize the harm of and claim for emotional distress caused by a business that serves the public but refuses to serve a black customer simply because she is black. And the justices in Browning based their ruling on an interpretation of the public accommodations statute that was informed by their shared response to the discrimination Mrs. Browning suffered.62 They incorporated and translated that subjective response through a legal judgment that provided a remedy for the legal wrong of intentionally inflicting emotional distress. The Browning majority also distinguished between shared responses to the defendant’s actions that informed their legal judgment and shared sympathies with the plaintiff that were an inappropriate basis for determining the amount of damages she should be awarded.63

      The Browning judgment developed the legal doctrine of their jurisdiction and anticipated and supported broader developments in the law of the United States. Neither the fact that the Browning judgment was innovative nor the fact that the judgment was grounded on the shared subjective responses of the judges undermines the contribution the court made to the law. As the Supreme Court of Washington did in Browning, the Supreme Court of the United States rejected the “involuntary servitude” argument with respect to the 1964 Act64 and rejected the notion that private ownership creates an absolute constitutional “right” to discriminate against customers on the basis of their race.65 And as support for its ruling, the United States Supreme Court referenced the thirty-two states that had enacted public accommodations laws, including the Washington statute enforced in Browning.66

      R. v. R.: The Marital Rape Exemption

      In the same way that the importance of Weintraub and Browning cannot be fully appreciated without considering the law that they addressed and altered, the impact of R. v. R. can be best understood by beginning our discussion with R. v. J.67 In R. v. J., which was decided less than a year before R. v. R., the Crown Court was asked to consider whether a husband could be guilty of raping his wife after the couple had separated but before they were formally divorced or judicially decreed to be separated. The specific legal question raised by the defendant in R. v. J. was whether the inclusion of the word “unlawful” in section 1(1)(a) of the Sexual Offences (Amendment) Act of 1976 should be taken to indicate Parliament’s intention to maintain the marital rape exemption in British criminal law. The statutory provision read: “[A] man commits rape if he has unlawful sexual intercourse with a woman who at the time of the intercourse does not consent to it.”68 The exemption was traditionally derived from Matthew Hale’s statement in History of the Pleas of the Crown: “[T]he husband cannot be guilty of rape committed by himself upon his lawful wife, for by their mutual matrimonial consent and contract the wife hath given herself up this kind unto her husband which she cannot retract.”69

      In effect, the defendant’s argument in R. v. J. was that the court had to assume that Parliament included the word “unlawful” in the 1976 Act for a reason, and the only possible reason Parliament could have for including that word was to distinguish the actions criminalized by the statute from acts of nonconsensual sex that were historically exempted as “lawful,” which could only involve the rape of a wife by her husband. The Crown argued in response that even if Hale’s characterization of the law was accurate at the time it was made, the understanding of the marital relationship had developed in the intervening centuries and could no longer be taken as an adequate basis for maintaining the marital exemption in English law.70

      The Crown Court accepted the defendant’s argument in R. v. J., with evident reluctance. The court determined as a matter of statutory interpretation that “There is a presumption against surplusage in a statute. The defence urge that there is no other situation to which the word ‘unlawful’ could possibly refer. One only has to read the subsection and ask what circumstances could make sexual intercourse with a woman who did not consent to it lawful, and there can be only one answer.”71 In addition, the court was strongly influenced by a paper on “Rape within Marriage” in which the Law Commission had just recently indicated that the marital exemption had been preserved in the 1976 Act. In the court’s view, “The position is crystallised as at the making of the Act and only Parliament can alter it. . . . I would wish to add my voice to those who urge that Parliament should take steps to abrogate the general rule, as it is already being urged to do, but that at present I feel bound by authority to come to the decision I have since I have to interpret the law as it is.”72

      Judges have different views of their own ability to make and change the law, of course. R. v. J. was decided by a trial court. R. v. R. was decided by the highest court in the UK judicial system. The House of Lords73 took a very different view from the Crown Court of its independent authority and responsibility to develop the law through its decision in R. v. R.74

      The facts of R. v. R. can be summarized briefly. The couple were married in August 1984. They had a son in 1985. On October 21, 1989, after marital difficulties and a prior two-week separation, the wife moved with their son to her parents’ home and left a letter for her husband indicating her intention to file a divorce petition. Two days later, the husband spoke with the wife on the phone and stated that he, too, would investigate divorce proceedings. On November 12, 1989, the husband forcibly entered the home of his wife’s parents (who were out of the house) and forcibly attempted to have sexual intercourse with his wife. He choked her with both hands, but was unable to rape her. He was arrested, charged with rape and assault, tried, and then pled guilty to the attempted rape of and assault on his wife.

      On appeal, the husband argued that § 1(1)(a) of the 1976 Act precluded, as a matter of law, a criminal charge against him of raping his wife. The Court of Appeal sustained his conviction. In upholding the Court of Appeal’s ruling, the House of Lords eliminated the marital rape exemption from English law. Lord Keith summarized the House’s judgment in this passage:

      
        It may be taken that the proposition [of Hale] was generally regarded as an accurate statement of the common law of England. The common law is, however, capable of evolving in the light of changing social, economic and cultural developments. . . . [O]ne of the most important changes is that marriage is in modern times regarded as a partnership of equals, and no longer one in which the wife must be the subservient chattel of the husband. . . . On grounds of principle there is now no justification for the marital exception in rape.75

      

      Lord Keith’s reference to the adaptive capacity of the common law might not seem all that remarkable. He was, however, writing in a legal system that traditionally treats absolute legislative supremacy as the fundamental principle of its constitution.76 Consequently, the House’s decision to alter or deviate from the established meaning of a fairly recent legislative enactment is noteworthy.77 Lord Keith concluded his judgment by stating that the Act did not prevent the House from eliminating the marital exemption:

      
        The fact is that it is clearly unlawful to have sexual intercourse with any woman without her consent, and that the use of the word in the subsection adds nothing. . . . I am therefore of the opinion that s 1(1) of the 1976 Act presents no obstacle to this House declaring that in modern times the supposed marital exception in rape forms no part of the law of England. . . . ‘The remaining and no less difficult question is whether, despite that view, this is an area where the court should step aside to leave the matter to the parliamentary process. This is not the creation of a new offence, it is the removal of a common law fiction which has become anachronistic and offensive and we consider that it is our duty having reached that conclusion to act upon it.’78

      

      In the United Kingdom, much more than in the United States, judges are reticent about asserting their authority to change the law, particularly in cases, such as R. v. R., in which a UK court declines to enforce a parliamentary statute. This judicial reticence results from the doctrine of parliamentary sovereignty and the correlative assumption that judicial review permits UK courts only to ensure the effectuation of parliamentary intentions in administrative action rather than the evaluation of parliamentary legislation for compliance with the British constitution.79 Nevertheless, the House of Lords determined in R. v. R. that it possessed an independent institutional authority to eliminate a manifestly outdated and unjust rule from English law, and Lord Keith described issuing the judgment as the duty of the judges who heard the case.80 Moreover, their Lordships recognize the judgment in R. v. R. as developing or making new law,81 and this judgment was widely welcomed and intersubjectively validated by the legal community82 and the broader community.83

      According to Nicholas Barber, R. v. R. represents a “clear example” of a case in which UK “judges have changed a statute because the statute conflicts with their own moral convictions.”84 He observes that even “though the judges may be unable to admit that the law had changed, commentators at the time had little doubt that R v R was an example of judicial law-making, and that a statute had been changed contrary to the will of the enacting Parliament.”85

      Law in the Making

      In Weintraub and R. v. R., judges responded to the unfairness of the existing rules they were asked to enforce by changing the law; in Browning the judges responded to the absence of a civil remedy for discrimination in public accommodations by developing the law. In all three cases, the judges determined that long-standing doctrines were inconsistent with the judges’ understandings of fairness and equitable treatment under the law. In the three cases, caveat emptor, public accommodations, and the marital exemption insulated the respective defendants from any legal accountability for their wrongdoing. In each case, the existing legal rules operated as absolute bars against claims by people harmed as a result of the defendants’ actions. In all three cases, judges changed the law by adopting new rules that allowed those harmed by a seller’s deliberate failure to disclose a material latent defect in her property, a business’s racial discrimination, and a husband’s sexual assault of his wife to pursue their claims. And in all three cases, the defendants were held legally responsible for their actions.

      In each of these cases, the judges’ individual sense of justice comes through in the expression of new legal standards in property, tort, and criminal law. These cases support my argument for three reasons. First, these cases demonstrate that common law judges routinely make law in the modification of existing legal standards and in the formulation of new legal principles. Second, particularly in Browning and R v. R., the judges did not understand themselves to be precluded from contributing to the development of the law as a result of legislative enactments. Third, these cases are useful examples of the incorporation of judges’ values and perspectives within formal legal judgments that were communicated to the communities in which these courts functioned. In all three cases, the decisions demonstrate, in language and tone, the personal reactions and convictions of the judges who decided the cases. Far from undermining the validity or efficacy of these opinions, these reactions and convictions were central to the improvements each court made to the law of its jurisdiction and to the lives of those who were governed by these decisions.86

      Judges writing individually or on behalf of a panel conventionally refer to themselves as “the court.” But the relationship between the court as a legal institution and the court as an institution constituted by individual judges should always be kept in mind. It is valuable for judges to speak in an institutional voice in articulating legal standards and in resolving legal disputes. It is also important to recognize when judges speak in an individual voice in reacting to a defect in the law and in acting to correct it through the development of the law. Weintraub, Browning, and R. v. R. represent revealing, and not at all unique, instances in which the courts spoke both in an institutional and in an individual voice, by articulating new legal standards as a response to the unfairness of the law as the judges found it. By referring expressly to “our sense of justice and fair dealing,” “knowledge of human nature,” and “our duty,” the judges in these cases expressed their shared subjective responses within their formal judgments, which were then evaluated and validated by their legal communities, and they transformed the law.

    
  
    
      5. Judicial Individualism and Judicial Independence

      
        The heart of judicial independence, it must be understood, is judicial individualism.1

        —Irving Kaufman

      

      The prior chapters of this book have explored the subjective responses of judges in the process of judicial decision making by examining the translation of those responses through modes of legal reasoning in the formulation of legal judgments that are communicated to a wider community, which then evaluates the validity of those judgments. In this chapter, I explore the process of judicial decision making by considering the structural protections of that process.2 I argue in this chapter that the institutional independence of the judiciary cannot be understood fully as separate from the individual independence of its judges. More specifically, I examine some legislative attempts to interfere with or influence the judicial decision-making process as threats to judicial independence, and I examine them as a means of improving our understanding of the relationship between the institutional independence of the judiciary and the individual independence of judges. By analyzing legislation and judicial decisions from the United States and the United Kingdom, I consider the institutional protections of the judicial process as the Anglo-American constitutional method of ensuring that individual judges may decide for themselves what they believe the law says and how it should be applied in their courts.

      Legislative interference with judicial independence can take many forms.3 In this chapter, I focus on two types of legislative interference that strike closely at a judge’s ability to act in accordance with her own independent perspective: legislative efforts to preclude judges from considering certain sources or evidence they might wish to consult and legislative efforts to require judges to consider evidence that they might wish to exclude.4 In both of these instances, legislative interference with the judge’s individual autonomy threatens the judiciary’s broader institutional independence. I argue here that a judge cannot decide independently if she cannot decide as an individual, and a judge cannot decide individually if she cannot determine what legal sources and reasoning should inform her judgment independent of any external interference or pressure.

      I discuss here only legislative attempts to interfere with the judicial decision-making process itself. I will not discuss legislation that challenges the finality of judicial rulings, although these statutes also raise significant separation of powers concerns.5 All these forms of legislative interference are unified by their goal of subjecting judicial decisions and decision making to nonjudicial control. Consequently, as the Supreme Court has emphasized, all these forms of legislative interference challenge the independence of the judiciary by threatening the power of judges to decide cases autonomously:

      
        Article III establishes a ‘judicial department.’ . . . The record of history shows that the Framers crafted this charter of the judicial department with an expressed understanding that it gives the Federal Judiciary the power, not merely to rule on cases, but to decide them, subject to review only by superior courts in the Article III hierarchy—with an understanding, in short, that ‘a judgment conclusively resolves the case’ because ‘a judicial Power is one to render dispositive judgments.’6

      

      As the Court fully understood, the power to decide cases, to adjudge them, requires not just an arid ability to enter a judicial order but the full authority to decide for oneself what the proper judgment should be.7

      Individual and Institutional Independence

      Judicial independence in the Anglo-American tradition is usually described in terms of the individual, or decisional, independence of judges and the institutional independence of the judiciary.8 Decisional independence means that each judge must be able to determine, individually and impartially, the proper legal ruling and reasoning in a given case, and institutional independence means that the decisions and decision-making processes of courts must be respected by and protected from the elected branches of government:

      
        Decisional independence concerns the impartiality of judges—the capacity of individual judges to decide specific cases on the merits, without ‘fear or favor.’ Branch or institutional independence, on the other hand, concerns the general, non‑case specific separation of the judicial branch—the capacity of the judiciary to remain autonomous, so that it might serve as an effective check against the excesses of the political branches.9

      

      Despite a familiar and widely shared understanding of the meaning of decisional and institutional independence, the relationship between the independence of judges and the independence of the judiciary is not well understood.

      I begin by examining legislative efforts in the United States to constrain judges’ decisional independence, such as the proposed Constitution Restoration Act (CRA) and the Sentencing Reform Act of 1984 (SRA). I argue that legislative interference with the decisional autonomy of individual judges through the SRA, the CRA, and similar initiatives represents a genuine challenge to the institutional independence of the judiciary envisioned by Article III.10

      Some scholars disagree. They believe that as a general and practical matter, Congress poses little threat to judicial independence. For example, John Ferejohn argues that Congress will almost never possess the collective motivation to interfere with the independence of the federal courts:

      
        I shall argue here that an organization or person is a potential political threat to judicial independence if the entity or individual: (1) has reason to get a judge or court to reach a decision on grounds irrelevant to law; (2) has sufficient resources—political, social and/or economic—to influence or intimidate the judge; and (3) is capable of forming a will or intention to act in a way that interferes with judicial independence. . . . In the United States, I think that Congress will occasionally satisfy the first condition, always satisfy the second condition, and will rarely satisfy the third condition.11

      

      The first prong of Professor Ferejohn’s description of potential threats to judicial independence is problematic. An entity need not be motivated to impel judges to decide on grounds “irrelevant to law” to threaten judicial independence. The entity may simply be motivated to preclude judges from considering certain legally relevant grounds or to prevent judges from deciding for themselves which legally relevant grounds are worthy of consideration.

      As I will explain in this chapter, I believe Professor Ferejohn also underestimates the will of Congress to challenge the decisional independence of judges, in part because Professor Ferejohn (like many others) overlooks the importance of the relationship between individual and institutional independence. Ferejohn believes that the individual independence of judges is actually more secure than institutional independence.12 And he is probably correct, at least historically, concerning congressional threats to individual judges’ legal judgments; the time when Congress attempted to impeach judges for their legal rulings seems to have passed.13 But the threat to individual judicial independence that Ferejohn overlooks is the threat to the process of judicial decision making. For example, by making judicial reliance upon foreign sources an impeachable offense,14 the CRA threatens to revisit the unhappy chapter in US constitutional history when Congress attempted to hinder judicial independence by penalizing judges for their legal decisions, in this instance not for the judgments they reached but rather for the reasoning they used to reach their judgments. The CRA indicates that Congress does still sometimes possess the will to threaten the ability of judges to decide—autonomously, individually, and independently—which sources they find persuasive when reasoning about the law and formulating legal judgments.15

      Even more fundamentally, Ferejohn’s argument proceeds from the assumption that we need to determine whether individual or institutional independence is more central to the US constitutional framework. I see no reason to make that assumption. Institutional and individual independence share the same constitutional groundwork and are mutually reinforcing. Institutional independence exists so that individual judges can reach their own judgment in evaluating and articulating the law. Conversely, individual independence allows the judiciary to fulfill its institutional role in ensuring that legislative and executive power are exercised only within constitutional and other legal constraints upon the government.

      Judicial and scholarly discussions of judicial independence usually concentrate on institutional independence. In fact, it is not unusual for scholars to assume that institutional independence is really what judicial independence is all about. As Stephen Burbank put it, “Federal judicial independence is also first and foremost an institutional value, designed to protect the separation of powers and the rule of law. Article III of the Constitution vests judicial power in courts, not judges.”16 The problem with this view is that it is a bit like saying that the current standings of a sports league are statements about teams rather than players. In an important sense, that is undeniable. In an equally important sense, the players play the games, and it is misguided to conceive of a team’s performance as somehow disconnected from the players themselves. The players are the team, and their efforts define the team’s success. Similarly, judicial independence is without question an institutional value. As I mentioned at the end of the previous chapter, judges frequently refer to themselves as the court, and the courts have an institutional identity apart from the judges who are on the court at any point in time. Moreover, the courts’ institutional identity is importantly connected to their institutional independence. Institutional independence positions judges in an institution that allows them to reach impartial judgments, and the process of individual judicial decision making reflects and reinforces the institutional autonomy and integrity of the judiciary. That is to say, the institutional value of judicial independence exists for a purpose, which is to allow the judges who comprise the judiciary to decide cases based upon their own judgment of the law.17 Article III vests judicial power in courts. But Article III courts do not exist without judges. And Article III also says that “The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour.”18

      Burbank bases his understanding of judicial independence on his understanding of US constitutional development. In his view, “a judge‑centered view of judicial independence is problematic from a historical perspective, and it is demonstrably inadequate given conditions in, and the needs of, contemporary American society. . . . The primary goal of the architects of federal judicial independence was to enable the separation of powers and thereby to enable the judiciary to exercise the power of judicial review.”19 Taking the historical point first, it is difficult to see how the “primary goal” of judicial independence was enabling the exercise of judicial review, given the vehement disagreements and uncertainty surrounding the exercise of that power at the time of the framing. I am not arguing that judicial review was not anticipated at the time of the framing20 or that there is no implicit support for the power in the text and structure of the Constitution.21 I am simply noting that it cannot be considered a fait accompli during and following the drafting and ratification of Article III.22 Burbank puts the institutional cart before the constitutional horse by suggesting that in the minds of the framers, the primary goal of judicial independence was to allow the courts to exercise judicial review.

      Like Professors Ferejohn and Burbank, the Supreme Court of the United States usually concerns itself primarily with the judiciary’s institutional independence in the constitutional design of the federal system. Here is a good example from the Court’s Northern Pipeline decision, which held that Congress was not empowered to assign Article III judicial powers to an Article I court:

      
        Basic to the constitutional structure established by the Framers was their recognition that ‘[the] accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self‑appointed, or elective, may justly be pronounced the very definition of tyranny.’ . . . The Federal Judiciary was therefore designed by the Framers to stand independent of the Executive and Legislature—to maintain the checks and balances of the constitutional structure, and also to guarantee that the process of adjudication itself remained impartial. . . . As an inseparable element of the constitutional system of checks and balances, and as a guarantee of judicial impartiality, Art. III both defines the power and protects the independence of the Judicial Branch. . . . In sum, our Constitution unambiguously enunciates a fundamental principle—that the ‘judicial Power of the United States’ must be reposed in an independent Judiciary. It commands that the independence of the Judiciary be jealously guarded, and it provides clear institutional protections for that independence.23

      

      The Court in Northern Pipeline emphasized in this passage the relationship between judicial independence and judicial impartiality. As the Court pointed out, the function of the federal courts in the separation of powers structure and dynamics of the US constitutional system depends upon a judicial institution whose impartiality is protected by its independence from external influences. But the Court also recognized, although it takes a bit more effort to find in its opinion, that judicial independence and impartiality depend equally upon the autonomy and authority of judges to decide as individuals: “The independence from political forces that they [the life tenure and fixed salary provisions of Article III] guarantee helps to promote public confidence in judicial determinations. . . . The guarantee of life tenure insulates the individual judge from improper influences not only by other branches but by colleagues as well, and thus promotes judicial individualism.”24

      Decisional Autonomy and Judicial Independence

      In the face of repeated threats and attempts to impose penalties upon judges for referring to foreign legal sources when interpreting the US Constitution, Justice Scalia encouraged Congress to keep its legislative hands off of the judiciary’s business:

      
        No one is more opposed to the use of foreign law than I am, but I’m darned if I think it’s up to Congress to direct the court how to make its decisions. . . . [It] is like telling us not to use certain principles of logic. . . . Let us make our mistakes just as we let you make yours.25

      

      One of the legislative initiatives to which Justice Scalia was responding was the Constitution Restoration Act (CRA), which was introduced in the Senate in 2004 and 2005.26 Here is a provision from that proposed legislation:

      
        In interpreting and applying the Constitution of the United States, a court of the United States may not rely upon any constitution, law, administrative rule, Executive order, directive, policy, judicial decision, or any other action of any foreign state or international organization or agency, other than English constitutional and common law up to the time of the adoption of the Constitution of the United States.27

      

      Another provision of the CRA indicated that any judge who chose to rely upon a foreign source of law when interpreting and applying the US Constitution would be subject to impeachment.28 More recently, state legislatures and electoral initiatives have pursued similar goals in restricting the decisional autonomy of judges by precluding them from referring to foreign sources when rendering judgments. For example, the Oklahoma legislature approved a proposed amendment to Article VII, Section 1 of the Oklahoma state constitution that would preclude judges in Oklahoma from referring to international legal sources: “[I]in making judicial decisions[,] [t]he courts shall not look to the legal precepts of other nations or cultures. Specifically, the courts shall not consider international or Sharia Law.”29 This proposed amendment was approved on November 2, 2010, by more than 70 percent of Oklahoma voters.30 The measure was ultimately enjoined by the United States Court of Appeals for the Tenth Circuit as an Establishment Clause violation due to its disfavored treatment of Islam.31

      I am not discussing here whether it is a good idea for judges to refer to foreign sources when interpreting US law.32 Although a great deal has been written about the propriety of judges citing foreign legal sources when interpreting the US Constitution, and about the efforts of Congress to intervene in this matter, surprisingly little attention has been paid to this issue as it relates to judicial independence.33 This chapter considers congressional intervention in the process of judicial decision making as a threat to judicial independence. More specifically, this chapter attempts to answer this question: How can the various attempts by legislatures to intervene in the decision-making process of judges help us to understand the relationship between individual judicial independence and institutional judicial independence? Despite his strong opposition to US judges citing foreign sources when interpreting the US Constitution,34 Justice Scalia was even more concerned by congressional attempts to dictate which sources individual justices may refer to in their reasoning and opinion writing.

      Long before the introduction of the CRA, members of Congress had repeatedly attempted to interfere with judicial independence by, for instance, summoning a federal judge to testify regarding confidential grand jury proceedings.35 More recently, Congress passed the 1984 Sentencing Reform Act (SRA),36 which established the United States Sentencing Commission and ultimately led to the United States Sentencing Guidelines.37 The purpose of the Guidelines was to address the disparity among the sentences imposed by courts upon individuals convicted of the same or similar criminal violations; different judges were imposing different sentences for the same crime.38 Although the SRA largely replaced the perceived problem of judicial discretion with prosecutorial discretion,39 and even though the Guidelines have been subjected to extensive criticism on constitutional and policy grounds,40 my concern here is with the inability under the Guidelines of individual judges to decide for themselves what an appropriate sentence should be for an individual defendant.41

      The Supreme Court ruled in Mistretta v. United States that the creation of the Commission through the SRA was not an unconstitutional violation of separation of powers and judicial independence.42 An important factor in the Court’s decision was the placement of the Commission “within the Judicial Branch.”43 Ironically, the majority in Mistretta also emphasized that the Commission “is not a court and does not exercise judicial power”44 even though “the legislative history of the Act makes clear that Congress’s decision to place the Commission within the Judicial Branch reflected Congress’s ‘strong feeling’ that sentencing has been and should remain ‘primarily a judicial function.’”45 This view somehow led the Court to conclude that the placement of the Commission within the judicial branch did not “vest[] within the Judiciary responsibilities that more appropriately belong to another Branch, [but instead] simply acknowledge[d] the role that the Judiciary always has played, and continues to play, in sentencing.”46

      The majority gets the issue in Mistretta exactly backwards. The concern is not whether the creation of the Sentencing Commission grants to the judiciary a “non-judicial” authority that more appropriately belongs in another branch of government.47 The concern is whether the creation of the Commission grants to the Commission a distinctively judicial authority that cannot properly be transferred to a “non-judicial” authority.48 The Court had already observed that the Commission is not a court and does not exercise judicial authority. Then the Court observed that the power of sentencing is an authority “the judiciary always has” exercised. And then the Court decided that transferring the authority to determine sentences for criminal offenses from federal judges to the Sentencing Commission was not violative of judicial independence or separation of powers because Congress placed the Commission “within the judicial branch.”

      The majority’s reasoning in Mistretta fails because it equates judicial independence entirely or predominantly with institutional independence. The Court’s preoccupation with the independence of the judicial branch led it to conclude that depriving judges of their authority to fashion sentences for defendants in cases over which they presided was not an impermissible infringement upon judicial independence because the Commission was placed by Congress within the judicial branch of government. The majority therefore concluded that no one from outside the judicial branch was interfering with the judiciary’s institutional authority. But of course the institutional independence and authority of the judiciary is virtually meaningless without the decisional independence of its judges to determine for themselves what the proper legal outcome of the trial process should be.

      Justice Scalia dissented in Mistretta. In contrast with the majority’s focus on the judicial branch, Scalia addresses in the second sentence of his opinion the impact of the Guidelines on the decisional independence of judges: “A judge who disregards them will be reversed.”49 Scalia devotes a substantial amount of the discussion in his dissent to issues of congressional delegation, institutional authority, and separation of powers. Throughout his analysis, though, he returns to the relationship between the institutional independence of the judiciary and the decisional autonomy of its judges:

      
        It is already a leap from the proposition that a person who is not the President may exercise executive powers to the proposition we accepted in Morrison that a person who is neither the President nor subject to the President’s control may exercise executive powers. But with respect to the exercise of judicial powers (the business of the Judicial Branch) the platform for such a leap does not even exist. For unlike executive power . . . [a] judge may not leave the decision to his law clerk, or to a master. . . . Thus, however well established may be the ‘independent agencies’ of the Executive Branch, here we have an anomaly beyond equal: an independent agency exercising governmental power on behalf of a Branch where all governmental power is supposed to be exercised personally by the judges of courts.50

      

      Given his concern with legislative incursions into the judicial process, Scalia’s response to Congress’s interfering with a judge’s ability to reach independent legal determinations—whether in the form of the criminal sentences that should be imposed or the legal sources that should be considered—is consistent with respect to the Sentencing Reform Act and the Constitution Restoration Act. Scalia understands judicial independence to require that judges be allowed to determine for themselves what their judgments should be and how they should reason toward those judgments.

      Judicial resistance to the Guidelines was powerful and predictable.51 Unsurprisingly, prior to the Court’s decision in Mistretta, over two hundred district court judges ruled that the SRA was unconstitutional.52 More surprisingly, circuit and district judges voiced their opposition to the Guidelines in their published opinions.53 And perhaps most surprisingly, even after Mistretta, district courts continued to rule the Guidelines unconstitutional, particularly after the enactment in 2003 of the so-called Feeney Amendment, which further curtailed the ability of federal judges to depart downward from the Guidelines.54 In addition, the Feeney Amendment eliminated the requirement that at least three of the seven members of the Sentencing Commission be federal judges55 and required “that the House and Senate Judiciary Committees, and the Attorney General, be notified each time a judge departs downward . . . [and] the report must include the ‘identity of the sentencing judge.’”56 Relying upon the Feeney Amendment, Attorney General John Ashcroft directed federal prosecutors, in a signed memorandum, to identify to the Department of Justice any federal judge who departed downward in sentencing in a manner not supported by the Guidelines.57

      District court judges viewed the Feeney Amendment and the Ashcroft Memorandum as impermissibly interfering with the independence of judges: “The chilling effect resulting from such reporting requirements is sufficient to violate the separation of powers limitations of the United States Constitution. . . . There is no legitimate purpose served by reporting individual judges’[] performance to Congress. Congress does not have any direct oversight of the Judiciary.”58 These judges recognized that judicial independence does not mean simply that judges may not be penalized or punished for their legal judgments; it also means that they must be able to reason toward and reach their judgments without improper interference or intimidation. Intimidation can take the form of reporting to Congress under the Feeney Amendment or the threat of impeachment by Congress under the Constitution Restoration Act, and interference can take the form of impeding the ability of judges to reach what they believe is an appropriate criminal sentence or inhibiting the ability of judges to refer to what they believe are appropriate legal sources when interpreting the Constitution.

      In holding the post–Feeney Amendment Guidelines unconstitutional, the US District Court for the District of Oregon returned to the rationale of Mistretta and to Justice Scalia’s dissent:

      
        We are thus left with a strange creature that is nominally lodged within the Judicial Branch, and purports to be performing duties of a judicial nature, yet need contain no judges, does not answer to anyone in the Judicial Branch, and into which the Judicial Branch is assured no input. . . . The alterations to the Sentencing Commission effected by the Feeney Amendment require re‑examination of a fundamental premise of Mistretta, namely, that the Sentencing Commission is part of the Judicial Branch. . . . I see no principled basis on which to distinguish the Sentencing Commission, post‑Feeney, from the . . . other administrative agencies that populate the Executive Branch. . . . For such statutory purposes, Congress can define the term as it pleases. But since our subject here is the Constitution . . . the Court must . . . decide for itself where the Commission is located for purposes of separation‑of‑powers analysis.59

      

      The District Court concluded that the Commission could no longer, even in a nominal or formal sense, be considered a part of a judicial branch that was meaningfully independent of the executive branch of government.60 The importance of the Commission as a threat to judicial independence is determined by what it does rather than where it is, by Congress interposing the Commission in the judicial branch with the authority to interfere with the traditional role and responsibility of independent Article III judges.

      After sustained academic and judicial criticism of the Guidelines and the Court’s decision in Mistretta,61 the Supreme Court ruled in 2005 that the Sixth Amendment right to a jury trial is violated by provisions in the Guidelines that impose enhanced sentences on the basis of facts determined by a judge rather than a jury, and that the Guidelines cannot be applied in accordance with the congressional intent underlying the SRA unless the Guidelines are deemed advisory rather than mandatory.62

      Although the Supreme Court did link institutional and individual independence (inconspicuously) in Northern Pipeline, other courts have actually resisted this point. For example, in McBryde v. Committee to Review Circuit Council Conduct and Disability Orders, the United States Court of Appeals for the District of Columbia Circuit reviewed the determination by the Conduct Review Committee that Judge McBryde had engaged in abusive behavior toward attorneys and other judges, which was “prejudicial to the effective and expeditious administration of the business of the courts.”63 Acting under the Judicial Conduct and Disability Act of 1980,64 the Committee publicly reprimanded Judge McBryde, ordered that no new cases would be assigned to him for one year, and precluded him for three years from presiding in any case involving any of the twenty-three attorneys who participated in the investigation of his alleged misconduct.65

      Judge McBryde then challenged the constitutionality of the Judicial Conduct and Disability Act. He argued that the Act violated the Constitution’s due process and separation of powers guarantees and that the Act violated the First Amendment by preventing disclosure of the record in the Committee proceedings. The District Court concluded that the Act did function as a prior restraint upon Judge McBryde’s speech in violation of the First Amendment, but it rejected the rest of his arguments.66 On appeal, the D.C. Circuit ruled that Judge McBryde’s challenges to the one-year moratorium and the three-year preclusion were moot because they had expired and that several of his other challenges to the Act were barred by the statute itself. For purposes of my argument, the court’s discussion of McBryde’s separation of powers argument is most important.

      Judge McBryde argued that impeachment is the only constitutional avenue for disciplining federal judges67 and that therefore the Act violated separation of powers. McBryde also argued that the judicial independence provided under Article III prevents judges from being disciplined for their actions while on the bench.68

      In rejecting Judge McBryde’s arguments, the D.C. Circuit construed judicial independence under Article III as limited solely to institutional independence:

      
        [T]he great bulwarks of judicial independence are the guarantees of life tenure and undiminished salary during good behavior. For Judge McBryde, the fact that individual judges are the direct beneficiaries of these guarantees proves that it is the individual judge that is the relevant unit of judicial independence. . . . That individual judges are direct beneficiaries of the tenure and salary protections of Article III by itself hardly shows that the overarching purpose of these provisions was to insulate individual judges against the world as a whole (including the judicial branch itself), rather than . . . to safeguard the branch’s independence from its two competitors.69

      

      Although federal judges may be involuntarily removed from office only via “Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors,”70 according to the McBryde court, Article III does not foreclose other forms of discipline for lesser forms of misconduct.71

      The tendency even for courts to overlook the connection between institutional independence and individual independence is striking. And the question whether impeachment is the sole constitutional means of disciplining federal judges is a serious matter that has not been adequately addressed by courts or scholars. But I do not want that question to distract from my argument here. Whatever may be the case with respect to disciplining a judge for his demeanor on the bench or in his chambers, my focus is on decisional autonomy as the cynosure of individual judicial independence and on individual independence as a central feature of institutional independence. In its decision in Chandler v. Judicial Council of the Tenth Circuit, the Supreme Court insisted that individual judges must be free to render judgments independently: “There can, of course, be no disagreement among us as to the imperative need for total and absolute independence of judges in deciding cases or in any phase of the decisional function.”72 Whatever the merits may be of the D.C. Circuit’s view of the constitutionality of disciplining federal judges for other behavior, the McBryde court’s attempt to dissociate institutional independence entirely from individual independence was seriously misguided.73

      Charles Gardner Geyh explains the relationship between the judge’s independence and the judiciary’s independence in this way:

      
        Thinking about judicial independence with reference to judges as individuals highlights the role independence plays in judicial decision making. It is said that if we want judges to decide cases on the basis of facts as they find them and law as they construe it to be written, we must insulate them from external influences that could corrupt their integrity or impartiality—hence the need for ‘decisional’ or ‘decision-making’ independence. On the other hand, thinking about judicial independence in terms of judges collectively, as a branch, shifts our focus toward the role of the judiciary in a representative democracy where the powers of government are separated. The argument goes that if the judiciary is to maintain its structural separation from the legislative and executive branches and to keep the other branches in check through the exercise of judicial review, it must be able to preserve its institutional integrity and resist encroachments—hence the need for ‘institutional’ or ‘branch’ independence.74

      

      In discussing the relationship of institutional and individual judicial independence, we cannot lose sight of the fact that the constitutional and definitional obligation of individual judges and the judicial institution is to adjudicate: to decide cases and to render judgments. The central purpose of insulating the courts from external influence was so that each judge of those courts could reach her own judgment of what the law means and requires.75

      Once we see the correlation between decisional independence and institutional independence, we can appreciate that this freedom of a judge to decide cases without external interference also requires that these cases be decided by a judge acting as a judge, within the distinctive forms and constraints of his institution. Jefferson Powell describes these interconnected aspects of judicial autonomy and obligation as the “Three Independences”:

      
        Independence of position, then, is concerned with tangible, external threats to the courts’ proper exercise of their constitutional function, and it is secured in the Founders’ view by external structural protections for the individuals who exercise the power of the courts. But I want us to take note of the way in which Hamilton links these external factors to the internal subjectivities of the judges—to their ‘temper’ as he puts it. The second strand in the weave making up judicial independence is what I am calling independence of decision. The courts are only truly independent, our tradition has maintained, when the decisions of the judges take effect, are enforceable and enforced, without circumvention or defiance by legislatures and executive officers. . . . The third element that I believe is woven into the general concept of judicial independence is what I am calling independence of thought. The courts are only truly independent, our tradition has maintained, when the judges reach their conclusions through a process of thought and decision that is significantly different from the forms of decisionmaking the other branches of government employ. The function of adjudication involves by definition the exercise of a type of judgment that proceeds from different premises and operates within different constraints than those which characterize the activities of the legislature and the executive. . . . Judges who fail to maintain and respect the difference between judicial and extrajudicial reasoning are not independent in the American constitutional sense, no matter how secure their positions and how respected their judgments, for those judgments will then necessarily be subservient to something other than the people’s law.76

      

      In Powell’s terms, judicial independence of position, decision, and thought create an institution that is constrained primarily from within, an institution that allows judges to act on their own best judgment of what the law requires so long as they can always demonstrate that they are acting in accordance with what their legal tradition requires of them. The independence of judges demands that they be independent as judges.

      Attempts by Congress to curtail the sources or evidence to which judges may refer when deciding cases are, in fact, attempts to interfere with judicial independence. In relation to the distinction between institutional and decisional judicial independence, an unusual aspect of these legislative efforts to restrict decisional resources is that they attempt to reduce the courts’ institutional independence by reducing the judges’ decisional independence. The core value of decisional independence is that “judges must be free to decide individual cases according to the judge’s view of the law.”77 These legislative efforts to limit the sources available to judges constrain the judges’ ability to determine, independently and without external interference, their own understanding of the law. Judges who are limited in their individual capacity to determine for themselves what the law means are limited in their institutional capacity to operate apart from undue intrusions by coordinate branches of government.78 Accordingly, these legislative incursions threaten judicial independence and require the courts to preserve their institutional integrity by protecting their decisional autonomy.79

      Decisional Integrity and Judicial Independence

      To this point, we have considered legislative attempts to prevent judges from considering sources and evidence that they might want to consider as a threat to the decisional independence of judges and, consequently, to the institutional independence of the judiciary. Now we will examine the converse problem: to what extent are legislative attempts to require judges to consider evidence that they might wish to exclude a threat to judicial independence? To answer this question, I will focus on an important judgment by the House of Lords, the predecessor to the Supreme Court of the United Kingdom.80

      One year after it ruled in A. v. Secretary of State for the Home Department (hereafter Belmarsh) that the potentially indefinite detention of foreign nationals violated British81 and EU82 law, the House of Lords heard a subsequent appeal on behalf of the same group of detainees.83 In this case, which I will refer to as Belmarsh II,84 the House was asked to consider whether the Special Immigration Appeals Commission (SIAC)—the administrative tribunal authorized by Parliament to hear cases under the Anti-Terrorism Act85—could review evidence that might have been obtained through torture conducted without the participation or authorization of the British government.86 When this issue was raised in the proceedings before the SIAC, the SIAC determined that the procurement of evidence through torture was a fact that went to the weight, but not to the admissibility, of the evidence.87

      The House disagreed. Lord Bingham and Lord Nicholls underscored the common law’s long-standing prohibition against torture of all types, for all purposes.88 And although this prohibition was not always respected by the Crown, torture was consistently declared to be “totally repugnant to the fundamental principles of English law” and “repugnant to reason, justice, and humanity.”89 The legal proscription of torture in English law was formalized in 1640 and seems to have been followed faithfully (but not entirely without exception).90

      In their argument before the House, the detainees relied upon the common law prohibition against torture as a legal foundation for their more specific claim that the use of evidence obtained via torture violates the principle that the government cannot introduce an involuntary confession as evidence against the defendant.91 The Police and Criminal Evidence Act of 1984 codified this common law principle and required that where a defendant asserts that a confession was obtained improperly, the government must demonstrate beyond a reasonable doubt that the confession was not the result of oppressive conduct.92 After examining the statutory and decisional law on this subject, the House concluded that the use of torture to obtain evidence goes to the admissibility of the evidence, rather than its weight. In other words, where the government cannot rebut the claim that evidence was obtained by torture, that evidence must be excluded.93

      In addition to their argument that the use of evidence procured by torture is analogous to admission of an involuntary confession, the detainees argued that the use of evidence obtained by torture amounts to an abuse of the judicial process and the judicial institution. The detainees argued that common law principles protect against the use of evidence gathered through torture because “the infliction of torture is so grave a breach of . . . the rule of law that any court degrades itself and the administration of justice by admitting it. . . . [T]he court must exercise its discretion to reject such evidence as an abuse of its process.”94

      More than any other issue or argument in the Belmarsh cases, the abuse-of-process principle most directly and concretely recognizes that the judicial process itself—the individual challenge to government action raised before an independent judge—is intrinsic to the Anglo-American tradition of judicial independence and the rule of law. The central point, which the House endorsed and reaffirmed, is that the judiciary has an independent institutional authority to maintain the integrity of the judicial process even (or especially) when confronted with an apparent abuse of power by the executive or the legislature:

      
        [T]he judiciary [must] accept a responsibility for the maintenance of the rule of law that embraces a willingness to oversee executive action and to refuse to countenance behaviour that threatens either basic human rights or the rule of law. . . . [Where] it offends the court’s sense of justice and propriety to be asked to try the accused in the circumstances of a particular case . . . the court, in order to protect its own process from being degraded and misused, must have the power to stay proceedings which have come before it and have only been made possible by acts which offend the court’s conscience as being contrary to the rule of law.95

      

      The court’s sense of justice is a judge’s sense of justice and the court’s conscience is a judge’s conscience. The formal language should not distract us from the functional reality that the offense in permitting evidence obtained through torture is an offense to the conscience and sense of justice of the judge who is asked to allow that evidence to be used in her court. The House’s conclusion is that individual judges must protect the judicial process in which they participate. As in other instances where a sense of justice and conscience figure into a determination of the legality of government action, it is the subjective sense and conscience of individual judges on which this determination ultimately rests.96

      Lord Bingham concluded that this principle authorized the judiciary to exercise its “jurisdiction to prevent abuse of executive power.”97 Lords Nicholls, Hoffmann, and Brown reinforced this point by highlighting explicitly the different institutional functions and responsibilities of the executive and the judiciary.98 And Lord Hoffmann went on to recognize that preservation of the integrity of the judicial process by the judiciary itself helps to demonstrate that this is the most fundamental basis for excluding improperly obtained evidence:

      
        [What is] the purpose of the rule excluding evidence obtained by torture[?] . . . Is it to discipline the executive agents of the state by demonstrating that no advantage will come from torturing witnesses, or is it to preserve the integrity of the judicial process and the honour of English law? If it is the former, then of course we cannot aspire to discipline the agents of foreign governments. Their torturers would probably accept with indifference the possibility that the work of their hands might be rejected by an English court. If it is the latter, then the rule must exclude statements obtained by torture anywhere, since the stain attaching to such evidence will defile an English court whatever the nationality of the torturer. I have no doubt that the purpose of the rule is not to discipline the executive, although this may be an incidental consequence. It is to uphold the integrity of the administration of justice.99

      

      The House recognized in Belmarsh II that allowing evidence obtained by torture to be introduced in court would threaten the integrity and independence of the judiciary as an institution and the rule of law as a core value of Anglo-American constitutional government.100 To preserve the nature of their institution and of their constitution, judges are understood in the common law tradition to possess the authority to disavow acts of the government that violate legal principle. This authority becomes acutely important when the acts of the government threaten the judicial process itself. That process is frequently the means by which the legality of the government’s actions are challenged and determined, and this is why, in the United Kingdom and the United States, judges occupy the institutional position between the government and the governed, to enforce the legal limitations on government action that define constitutionalism.101

      This substantive and structural principle—that certain government acts are irretrievably inconsistent with the rule of law and that judges are obliged to say so—unifies the analysis of the various judicial opinions and statements discussed in this chapter. In protecting the process of judging, by deciding which sources and evidence they find convincing, or by determining what an appropriate sentence should be for a criminal violation, or by ensuring that the integrity of the judicial process not be tarnished through the consideration of evidence obtained by torture, the independence of the judicial institution depends upon the responses of individual judges. Where acts of the legislative or executive branch threaten to undermine the integrity of the judicial process, the judges’ obligation is to preserve their institution by ensuring that they as independent judicial officials cannot be used to violate the constitutional principles that define and limit their government. This is also why several justices of the Supreme Court of the United Kingdom reaffirmed in R. (on the application of Evans) v. Attorney General the constitutional principle that neither legislative enactments nor executive action may exempt a government official from compliance with a court’s legal judgment or permit that official to override the court’s judgment:

      
        A statutory provision which entitles a member of the executive (whether a Government Minister or the Attorney General) to overrule a decision of the judiciary merely because he does not agree with it would not merely be unique in the laws of the United Kingdom. It would cut across two constitutional principles which are also fundamental components of the rule of law. First, subject to being overruled by a higher court or (given Parliamentary supremacy) a statute, it is a basic principle that a decision of a court is binding as between the parties, and cannot be ignored or set aside by anyone, including (indeed it may fairly be said, least of all) the executive. Secondly, it is also fundamental to the rule of law that decisions and actions of the executive are, subject to necessary well established exceptions . . . reviewable by the court at the suit of an interested citizen. . . . The proposition that a member of the executive can actually overrule a decision of the judiciary because he does not agree with that decision is equally remarkable, even if one allows for the fact that the executive’s overruling can be judicially reviewed. Indeed, the notion of judicial review in such circumstances is a little quaint, as it can be said with some force that the rule of law would require a judge, almost as a matter of course, to quash the executive decision.102

      

      In fact, the inability of government actors to disregard or repudiate a court’s judgment is encompassed by the fundamental rule of law commitment that the government is bound by the law. In Evans, Lord Neuberger accordingly emphasized the “constitutional importance” of the principle and presumption that the legality of government action must be subject to review by the judiciary.103

      Indeed, if judges were to stand silently by in the face of government acts that would, for all practical purposes, create a space in which government could act without any reference to or constraint of the law, this would create what Lord Steyn called a “legal black hole,”104 because rule of law values require that government action must always be limited by law and a legal black hole is a condition or circumstance in which government is empowered to act lawlessly.105 For purposes of this chapter, the most significant threat posed by lawless government action is the tension between a legal black hole and the judicial role. This tension troubled Lord Steyn in relation to US and UK courts:

      
        The United States has a long and honourable commitment to the Magna Carta and allegiance to the rule of law. In recent times extraordinary deference of the United States courts to the executive has undermined those values and principles. As matters stand at present the United States courts would refuse to hear a prisoner at Guantanamo Bay who produces credible medical evidence that he has been and is being tortured. They would refuse to hear prisoners who assert that they were not combatants at all. They would refuse to hear prisoners who assert that they were simply soldiers in the Taliban army and knew nothing about Al-Qaeda. They would refuse to examine any complaints of any individuals. The blanket presidential order deprives them all of any rights whatever. As a lawyer brought up to admire the ideals of American democracy and justice, I would have to say that I regard this as a monstrous failure of justice.106

      

      As Lord Steyn emphasized in this passage, whatever government actors may attempt to do in interrogation rooms, there are certain things they cannot do in courtrooms. In the common law tradition, judges have an obligation to ensure that the judicial process operates as it was meant to, by ensuring that the government must demonstrate the legality of its actions before an independent judge. That shared constitutional commitment of the Anglo-American tradition probably best explains the similar resistance among judges in the United Kingdom and the United States to attempts by other government actors to limit their ability to decide for themselves what their legal judgments should be or to degrade the integrity of the judicial process.

    
  
    
      6. Conclusion

      
        [T]he danger is not that judges will bring the full measure of their experience, their moral core, their every human capacity to bear in the difficult process of resolving the cases before them. It seems to me that a far greater danger exists if they do not.1

        —Judith Kaye

      

      The Ideal Judge?

      We need to move beyond thinking of the ideal judge as someone who suspends her own personal experiences and values and perspectives so that she can judge from a place of abstract neutrality and objectivity. We need to move beyond a place where judges say things like these at their confirmation hearings so that they can navigate through the political process of being appointed:

      
        Judges are like umpires. Umpires don’t make the rules, they apply them.2

      

      
        [M]y fundamental commitment, if I am confirmed, will be to the greatest extent possible to totally disregard my own personal belief.3

      

      Common law judges are not umpires. It is neither possible nor desirable for judges to disregard their beliefs when they are judging. These statements assume that a judge’s role is to apply the law without regard to what the judge may believe about the law and that the content of the law exists wholly apart from what a judge may believe about it. This is the view I have called strong objectivism.

      Strong objectivism, which I have also called “mind-independence,” is the idea that an object exists and has meaning in the world apart from our beliefs about that object. For instance, the fact that people used to believe that the Earth is flat did not make the Earth flat; the fact of this planet’s shape exists apart from what people may think or say about it. I refer to this form of objectivism as “mind-independence.” Applied to law, strong objectivism requires the meaning of law to exist apart from what we may believe about the law. Applied to judging, strong objectivism means that the role of judges is to find (or make their best effort to find) the true meaning of the law and to apply it in the cases they are asked to decide. This view of law and judging also means that a judge should decide cases on the basis of the objective law rather than the judge’s subjective values or perspectives. This view is found frequently in public and political comments about the courts: “judges should not legislate from the bench,” “judges should not impose their own values in place of the law,” and so on.

      But judges disagree about how certain cases should be decided. In part, this is because who a judge is as an individual—that person’s experiences, values, and perspectives—influences that judge’s response to a case and understanding of the law. The recognition that different judges may decide the same case in different ways, in part because of their different perspectives and values, has led some people to claim that the law does not genuinely determine judicial decision making at all. On this view, judging is simply the projection of a judge’s subjective preferences into a judicial decision (followed by the camouflaging of those subjective preferences in the language of legal reasoning). I have called this view subjectivism. Subjectivism is commonly known today as legal realism, and it is found in comments like: “[J]udges pick and choose among these facts and the precedents they support in order to produce a decision most compatible with their policy preferences, while asserting—of course—that the chosen ones most accord with the facts of the case for decision.”4

      Subjectivism and strong objectivism are typically taken to be the opposite of one another, and we can see why. Strong objectivism means that judicial decisions should be determined only according to the law rather than a judge’s subjective beliefs. Subjectivism means that judicial decisions are determined only by a judge’s subjective beliefs rather than the law. This book offers a response and an alternative to these views. I began by explaining the inadequacy and inaccuracy of strong objectivism and subjectivism as approaches for attempting to understand law and judging. My argument is not that objectivity is irrelevant to an accurate conception of the judicial process. My argument is that strong objectivism cannot help us understand the law or the judicial process because the law and the judicial process are human creations, not natural objects. The meaning of the law simply cannot be perceived in the same manner as the shape of the Earth and cannot properly be understood according to the same mode of objectivism that may apply to the natural world.5 Similarly, the meaning of the judicial process should not be conceived as an endeavor to locate a legal truth. As with strong objectivism as mind-independence, this notion of legal truth is misplaced. There is a meaningful understanding of truth that applies to the judicial process, but it is a legal truth that is produced through that process rather than an objective truth that is discovered by that process.6

      Strong objectivism and subjectivism are equally inaccurate and implausible visions of law and judging. Once we have moved past them, we can begin to focus on alternative conceptions of objectivity that more accurately cohere with the common law tradition. I considered two of these alternative conceptions of objectivism, minimal and modest, and suggested another form, which I called mediated objectivism.7 The common law creates additional complexities for these accounts of objectivism, however, because whichever conception of objectivism we prefer, we are still left with an unavoidable distinction between our conception of the objectivity of law and our conception of objectivity in judging.8 As Connie Rosati has explained, thinking of law as minimally objective entails a conception of judging that she calls judicial majoritarianism (the law is what the majority of judges say it is).9 But as Rosati observes, that view is reductive and distorts critical distinctions between existing law and adjudicated law.10 Minimal objectivism also seems to gloss over the relationship between judges who issue judgments as members of a community and the community that then evaluates and instantiates the judgment’s full meaning. Minimal objectivism does not seem to address the process of determining the “legal facts” in a jurisdiction, which consist of existing legal sources but are not fully determined by them.11

      This leads to a further point about the dynamics of a judge and a community in presenting and evaluating judgments. As I discussed in the introduction, the core concern about subjectivity in judging—and the concomitant effort to argue for objectivity as the ideal of law and judging—is that judges will substitute their personal values for preexisting legal rules. I explained in chapter 2 that this concern is motivated by a mistaken conception of objectivity in law that has generated a false dichotomy between the subjective values of judges and the objective qualities of law. I argued that we need a more precise understanding of legal objectivity, and we need to distinguish objectivity from impartiality, so that we can arrive at a more accurate notion of legal validity.

      As an alternative to the conventional approach, I argued for an understanding of judging that emphasizes the dynamics of an individual judicial response to a case that is communicated through recognized forms of legal argument to a larger community, which then evaluates and validates the judgment. To explain this dynamic, I drew parallels in chapter 3 between judging law in the common law tradition and judging art in Kantian aesthetic theory and argued for replacing the concepts of objectivity and truth with intersubjectivity and validity. I focused on four elements of Kant’s theory: judgment, communication, community, and disinterestedness. As with Kant’s aesthetic theory, common law judging involves a subjective and an intersubjective aspect. Common law judgments are an individual judge’s considered assessment of the law’s meaning and are claimed by that judge to be correct, not in the abstract sense of objective truth, but in the functional sense of shared modes of reasoning and expression that will lead other judges to the same conclusion. The judge who issues the judgment cannot make that determination for other judges, however. The judge communicates the judgment to the community and the community determines the judgment’s meaning and status as a legal source through an intersubjective process of evaluation and validation.

      Once we stop seeing subjectivity and objectivity as opposed to one another and instead begin to understand the relationship of a subject to an object, we can see that the process of judgment requires a judge’s communication of a judgment of art or law to a community that shares the capacity to respond similarly. The judgment is a statement about the object being judged that must be communicated so that the community can evaluate the judgment. That process of intersubjective communication and evaluation is what determines the meaning of the judgment over time.

      For example, we perceive this intersubjective process when a judge and a community begin to view a judgment that invalidates a law precluding two people of different races from marrying as a legal basis for a judgment that invalidates a law preventing two people of the same sex from marrying.12 As Justice Kennedy explained in his Obergefell judgment, a judge’s understanding of a constitutional right cannot be entirely excised or abstracted from his community’s understanding of what it means to be denied that right:

      
        The limitation of marriage to opposite‑sex couples may long have seemed natural and just, but its inconsistency with the central meaning of the fundamental right to marry is now manifest. With that knowledge must come the recognition that laws excluding same‑sex couples from the marriage right impose stigma and injury of the kind prohibited by our basic charter. . . . If rights were defined by who exercised them in the past, then received practices could serve as their own continued justification and new groups could not invoke rights once denied. [R]ights come not from ancient sources alone. They arise, too, from a better informed understanding of how constitutional imperatives define a liberty that remains urgent in our own era.13

      

      And judges occasionally acknowledge, as Kennedy did in Obergefell, the evolution of legal meaning that informs their judgments through their own responses, and the responses of other judges, to this evolution:

      
        The ancient origins of marriage confirm its centrality, but it has not stood in isolation from developments in law and society. The history of marriage is one of both continuity and change. That institution—even as confined to opposite‑sex relations—has evolved over time. . . . Indeed, changed understandings of marriage are characteristic of a Nation where new dimensions of freedom become apparent to new generations, often through perspectives that begin in pleas or protests and then are considered in the political sphere and the judicial process. This dynamic can be seen in the Nation’s experiences with the rights of gays and lesbians. Until the mid‑20th century, same‑sex intimacy long had been condemned as immoral by the state itself in most Western nations, a belief often embodied in the criminal law. . . . In the late 20th century, following substantial cultural and political developments, same‑sex couples began to lead more open and public lives and to establish families. This development was followed by a quite extensive discussion of the issue in both governmental and private sectors and by a shift in public attitudes toward greater tolerance. As a result, questions about the rights of gays and lesbians soon reached the courts, where the issue could be discussed in the formal discourse of the law.14

      

      The point here is not that proper judging (or judges) would require holding these observations in abeyance while making legal rulings. The point is that their legal judgments about concepts such as equal protection or due process (or, as I discussed in chapter 4, fair dealing or racial discrimination or marital relationships15) cannot possibly be reached in the absence of their subjective responses to the operation of these principles in the lives of litigants through the facts of the cases they decide. Indeed, one of the best demonstrations of this may be found in the fact that other judges who disagree with the interpretation or extension of these principles were able to anticipate the arc that the law would take through their courts’ judgments. Justice Scalia’s dissent in Lawrence v. Texas is perhaps the clearest prediction of the law’s development on this point.16

      To be sure, some judges believe that their favored approach to judging permits the courts to maintain their ostensibly proper role “of assuring, as neutral observer, that the democratic rules of engagement are observed.”17 My argument is not that judges should always simply follow an evolving understanding of social issues. My argument is that judges cannot reach judgments that do not involve a response, in one fashion or another, to that evolving understanding and to the law’s operation in relation to it. In other words, Justice Kennedy and Justice Scalia are both incorporating their own understanding of the law’s proper operation in regulating the intimate lives of certain individuals, regardless of whether they believe the Constitution prohibits or permits differentiating and disadvantaging people on the basis of their sexual orientation or gender expression. And Scalia, like Kennedy, incorporated into his judgments his assessment of broader social views toward the legal regulation of the intimate lives of gay people.18

      The meaning of liberty and equality in constitutional law does not exist apart from what judges and their community understand these principles to mean in their application to the lives of those governed by these principles. Their meaning is developed through the process of judges communicating their understanding of these concepts in reasoned legal judgments and the community’s evaluation and reception of these judgments. As I discussed in chapter 3, this process of communication and validation is dynamic and collaborative. Rather than viewing this process as an effort to locate the objective truth about constitutional principles, we need to recognize that the meaning of judgments in the common law tradition is developed through this interactive and intersubjective process. Together, judges and their communities determine the substantive content of judgments that explicate the fundamental legal principles that govern their lives and their society.19

      The Subject and Object of Judging: Affirmative Action in Life and Law

      The expectation that the ideal judge is one who eliminates her personal experiences and beliefs from her judging is, in fact, a claim that we can view the world without a viewpoint. As I have argued, even if this were possible, we should not desire it of our judges.20 More to the point, though, I have argued that Kant’s theory of aesthetic judgment and the common law’s process of legal judgment help us to understand—as individual judges or as members of a community that validates judgments through a shared capacity to judge—the relationship between our world and our worldview.21 Our understanding of the object (art or law) we are judging cannot exist apart from ourselves or the object; we help to determine the object’s meaning, and the object helps us, through the process of reflective judgment, to understand ourselves. The concepts, terms, experiences, and perceptions that are invoked by the individual who judges are shared, in some important sense, by the community that evaluates the judgment. These frames help to constitute the objects for us as individuals and our community’s shared understanding of them. The subject and the object, or the subjective and the objective, should be understood in their relationship to one another, rather than in opposition. Through this intersubjective process of judgment, communication, and validation, we construct the meaning of law or art and the standards according to which those judgments may properly be made, communicated, and validated.22

      Comparing the experiences and judgments of Clarence Thomas and Sonia Sotomayor with regard to affirmative action will help us to explore this process of judgment as it operates in the decision making of judges. Justice Thomas has expressed his explicit disapproval of affirmative action in higher education admissions. His goal at Yale Law School, he wrote, was “to vanquish the perception that [he] was somehow inferior to his white classmates. . . . But it was futile for [him] to suppose that [he] could escape the stigmatizing effects of racial preference, and [he] began to fear that it would be used forever after to discount [his] achievements.”23 And Justice Thomas’s concerns that affirmative action may reinforce stereotypes and undermine the achievements of minority students who benefit from the program are shared by others.24

      Justice Thomas’s personal experience with affirmative action has influenced his legal judgments. In his Grutter opinion, Thomas expresses the theme of the previous passage that affirmative action actually harms those it is meant to help: “The Law School is not looking for those students who, despite a lower LSAT score or undergraduate grade point average, will succeed in the study of law. The Law School seeks only a facade—it is sufficient that the class looks right, even if it does not perform right. And this mismatch crisis is not restricted to elite institutions.”25

      Thomas went on in Grutter to discuss his concern about affirmative action’s possible stigmatizing effects in a passage that presages the thought expressed in his memoir:

      
        It is uncontested that each year, the Law School admits a handful of blacks who would be admitted in the absence of racial discrimination. Who can differentiate between those who belong and those who do not? The majority of blacks are admitted to the Law School because of discrimination, and because of this policy all are tarred as undeserving. This problem of stigma does not depend on determinacy as to whether those stigmatized are actually the “beneficiaries” of racial discrimination. When blacks take positions in the highest places of government, industry, or academia, it is an open question today whether their skin color played a part in their advancement. The question itself is the stigma—because either racial discrimination did play a role, in which case the person may be deemed “otherwise unqualified,” or it did not, in which case asking the question itself unfairly marks those blacks who would succeed without discrimination.26

      

      Thomas’s view that affirmative action actually injures minorities through entrenched stigmatization of their abilities and achievements runs through his Grutter opinion, his other affirmative action opinions, and his extra-curial writing.27 Justice Thomas reiterated these same concerns in his concurring opinion in Fisher:

      
        [T]he University’s discrimination ‘stamp[s] [blacks and Hispanics] with a badge of inferiority.’ It taints the accomplishments of all those who are admitted as a result of racial discrimination. And, it taints the accomplishments of all those who are the same race as those admitted as a result of racial discrimination. In this case, for example, most blacks and Hispanics attending the University were admitted without discrimination under the Top Ten Percent plan, but no one can distinguish those students from the ones whose race played a role in their admission. . . . Although cloaked in good intentions, the University’s racial tinkering harms the very people it claims to be helping.28

      

      Like Justice Thomas, Justice Sotomayor graduated from Yale Law School.29 Like Thomas, Sotomayor acknowledges that her admission to Yale (and to Princeton for her undergraduate education) was due in part to affirmative action.30 Like Thomas, Sotomayor describes an experience of sometimes feeling out of place at elite schools due to her less-privileged background.31 Like Thomas, Sotomayor felt less well-prepared academically for the educational environment in which she found herself.32 Like Thomas, Sotomayor was confronted with others’ assumption that her admission was not earned and with her own anxiety that she might not succeed:

      
        The Daily Princetonian routinely published letters to the editor lamenting the presence on campus of “affirmative action students,” each one of whom had presumably displaced a far more deserving affluent white male and could rightly be expected to crash into the gutter built of her own unrealistic aspirations. . . . The pressure to succeed was relentless, even if self-imposed out of fear and insecurity. For we all felt that if we did fail, we would be proving the critics right.33

      

      And like Justice Thomas, Justice Sotomayor was confronted in her professional life with people who discounted her accomplishments by attributing them solely to affirmative action. In fact, they describe remarkably similar experiences in this regard.34

      Nevertheless, Justice Sotomayor’s view of affirmative action is entirely different from Justice Thomas’s. Where Thomas sees an inescapable badge of inferiority, Sotomayor sees a worthwhile window of opportunity:

      
        I had no need to apologize that the look-wider, search-more affirmative action that Princeton and Yale practiced had opened doors for me. That was its purpose: to create the conditions whereby students from disadvantaged backgrounds could be brought to the starting line of a race many were unaware was even being run. I had been admitted to the Ivy League through a special door, and I had more ground than most to make up before I was competing with my classmates on an equal footing. But I worked relentlessly to reach that point.35

      

      Informed by her experiences, the view of affirmative action Justice Sotomayor expresses in her memoir is echoed in her judicial opinions on the subject and is most evident in her dissenting opinion in Schuette v. Coalition to Defend Affirmative Action.36 After the Court’s Grutter decision, a majority of voters in Michigan approved an amendment to the state constitution that prohibited, among other things, any public college or university in Michigan from “discriminat[ing] against, or grant[ing] preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin.”37 This provision was challenged as an equal protection violation under the United States Constitution.

      In Schuette, the majority of the Court38 upheld the amendment to the Michigan constitution. In his opinion for a plurality of the Court, Justice Kennedy emphasized that Schuette was “not about the constitutionality, or the merits, of race‑conscious admissions policies in higher education. . . . The question here concerns . . . whether, and in what manner, voters in the States may choose to prohibit the consideration of racial preferences in governmental decisions, in particular with respect to school admissions.”39 With that qualification, the Court ruled that the US Constitution did not prohibit voters from setting policy parameters in this fashion, provided that the political process is not used “to encourage infliction of injury by reason of race.”40 The Court did not view the electoral preclusion of affirmative action to be an injury.

      Justice Sotomayor dissented. Joined by Justice Ginsburg, she drew upon the political-process doctrine established in Hunter v. Erickson41 and Washington v. Seattle School Dist. No. 1.42 As developed in Hunter and Seattle, the political-process doctrine prevents states not just from excluding or restricting the participation of racial minorities in the political process, but also from acting in a manner that will effectively “suppress the minority’s right to participate on equal terms in the political process. Under this doctrine, governmental action deprives minority groups of equal protection when it (1) has a racial focus, targeting a policy or program that ‘inures primarily to the benefit of the minority,’ and (2) alters the political process in a manner that uniquely burdens racial minorities’ ability to achieve their goals through that process.”43

      In Sotomayor’s view, both prongs of the political-process doctrine were met in Schuette. First, the amendment to the Michigan constitution has a racial focus that is evident in the text itself.44 Second, the amendment “establishes a distinct and more burdensome political process for the enactment of admissions plans that consider racial diversity.”45 The amendment therefore violates the political-process doctrine and denies equal protection to racial minorities in Michigan. To explain the practical effect of the amendment’s alteration of the political process in Michigan, Sotomayor compares the relative advantages that (white) legacy applicants have in the admissions process to the relative challenges faced by other (minority) applicants who ask to have their racial diversity considered. The effective result of the amendment is “that a white graduate of a public Michigan university who wishes to pass his historical privilege on to his children may freely lobby the board of that university in favor of an expanded legacy admissions policy, whereas a black Michigander who was denied the opportunity to attend that very university cannot lobby the board in favor of a policy that might give his children a chance that he never had and that they might never have absent that policy.”46 In violation of Hunter and Seattle, the amendment “subtly distorts governmental processes in such a way as to place special burdens on the ability of minority groups to achieve beneficial legislation.”47 As things stand in Michigan, the only way for advocates of race-sensitive admissions to achieve their goal through the political process is an amendment of the state constitution.48

      Justices Sotomayor and Thomas have explained their experiences with affirmative action and the divergent perspectives toward affirmative action that these experiences engendered. As a result of these experiences and perspectives, they disagree in their legal judgment regarding the constitutionality of affirmative action. Justice Sotomayor begins with “the common‑sense reality that race‑sensitive admissions policies benefit minorities.”49 This reality matters to her constitutional judgment because all state-implemented racial differentiations must satisfy strict scrutiny to be upheld as constitutional,50 and increasing racial diversity among students at institutions of higher education has been held to satisfy the compelling state interest requirement of this test.51 As a result of the Court’s precedent with respect to determining the constitutionality of race-sensitive admissions processes, Justice Sotomayor’s understanding of the benefits of affirmative action is linked to her judgment of its constitutionality. According to the Court’s judgment in Grutter, affirmative action benefits the minority students who have the opportunity to attend a particular college or university as well as the white students who attend that college or university.52 Applying the Court’s precedent in light of her own experience, Sotomayor concludes that the benefits of diversity justify the race-sensitive admissions practice and satisfy the strict scrutiny standard: “race‑sensitive admissions policies further a compelling state interest in achieving a diverse student body precisely because they increase minority enrollment, which necessarily benefits minority groups.”53

      Justice Thomas does not share Justice Sotomayor’s reality. He disagrees with her about the benefits of race-sensitive admissions for minorities. In Thomas’s view, as he expressed in his Fisher and Grutter opinions, affirmative action actually harms minority students by undermining the achievements of those students who would be admitted in the absence of the admissions program and by placing unprepared students in a competitive academic environment in which they are unable to succeed:

      
        I must contest the notion that the Law School’s discrimination benefits those admitted as a result of it. . . . [N]owhere in any of the filings in this Court is any evidence that the purported “beneficiaries” of this racial discrimination prove themselves by performing at (or even near) the same level as those students who receive no preferences. . . . The Law School tantalizes unprepared students with the promise of a University of Michigan degree and all of the opportunities that it offers. These overmatched students take the bait, only to find that they cannot succeed in the cauldron of competition.54

      

      Just as Sotomayor’s application of the political-process doctrine in Schuette derives from her belief in the benefits of affirmative action as a result of her personal experiences and values, Thomas’s conclusion in Grutter and Fisher that affirmative action is unconstitutional derives from his belief in the harms of affirmative action as a result of his personal experiences and values.

      In relation to this book’s argument, the disagreement between Justice Sotomayor and Justice Thomas concerning affirmative action usefully illuminates the relationship between a judge’s personal experiences and legal judgments. Justices Sotomayor and Thomas have developed different and defensible understandings of the constitutional principle of equal protection as a result of their experiences as racial minorities in the United States. Broadly speaking, Sotomayor regards the principal value of equal protection as antisubordination, while Thomas sees the principal value of equal protection as anticlassification.55 Rather than fixate upon the experiences that inform their judgments, or valorize a conception of judging that is abstracted from personal experiences and values, we should instead recognize that the judgments themselves are their contribution to the law’s meaning and development. These varying understandings of the underlying value of equal protection are translated through Thomas’s judgments in Grutter and Fisher and through Sotomayor’s judgment in Schuette. And the merits of their respective judgments can be determined only after their evaluation and reception by a larger community. As I mentioned in chapter 3, the intersubjective validity of a judgment ultimately depends upon a judge’s ability to claim that others will agree with her reasoning and share her assessment. As a considered articulation of a legal conclusion, a judge who bases her ruling on personal biases rather than on careful reasoning cannot reasonably claim the assent of other judges and has thereby preemptively sacrificed her own ability to contribute to our shared understanding of our law.56 At the same time, the recognition that the subject who authors a judgment must draw upon her experiences and values in articulating the judgment does not defeat the object of producing a judgment that can be evaluated and validated as an abiding contribution to our community’s law.

      Reading Judges and Reading Judgments

      The same is true for the community that evaluates and validates the judgment. It must be evaluated in accordance with the concepts, terms, and processes of reasoning of the relevant legal tradition and culture and not the prejudices or biases of particular members of the community. Again, Justices Thomas and Sotomayor provide useful examples. Just as the black community (or the politically conservative community) does not think with one mind or in one way about racially charged issues, Justice Thomas’s views of these constitutional questions cannot simply be itemized and categorized. He opposes affirmative action. He also views cross burning as a form of racial intimidation that is not protected by the First Amendment.57 His understanding of these legal issues cannot be disconnected completely from his experiences and values.

      During her time on the United States Court of Appeals for the Second Circuit, Justice Sotomayor decided a case involving a claim that a promotion test administered by the New Haven Fire Department had a disparate negative impact on black firefighters. In that case, Ricci v. DeStefano,58 Sotomayor joined two colleagues in upholding the District Court’s ruling that the promotion exam “results showed a racially adverse impact on African‑American candidates for both the Lieutenant and Captain positions.”59 Ricci became a flashpoint during Sotomayor’s confirmation hearings before the Senate Judiciary Committee. The allegation at those hearings was that as a Latina, Sotomayor was partial to the African American firefighters because they were racial minorities. Here are Senator Jeff Sessions’ comments at the hearings on the Ricci case:

      
        [A]s a lower court judge, our nominee has made some troubling rulings. I am concerned by Ricci, the New Haven Firefighters case—recently reversed by the Supreme Court—where she agreed with the City of New Haven’s decision to change the promotion rules in the middle of the game. Incredibly, her opinion consisted of just one substantive paragraph of analysis. Judge Sotomayor has said that she accepts that her opinions, sympathies, and prejudices will affect her rulings. Could it be that her time as a leader in the Puerto Rican Legal Defense and Education Fund, a fine organization, provides a clue to her decision against the firefighters? . . . It seems to me that in Ricci, Judge Sotomayor’s empathy for one group of firefighters turned out to be prejudice against another.60

      

      What Senator Sessions chose to overlook, and what was far less widely discussed during Justice Sotomayor’s hearings, was that Sotomayor wound up ruling against a Latino firefighter in Ricci.61 And, of course, Sotomayor’s legal judgment was shared by the other two judges on the Second Circuit panel, the District Judge whose opinion they upheld, the other six Second Circuit judges who voted to deny an en banc rehearing of the case, and the four Supreme Court justices who would have upheld the Second Circuit ruling. Moreover, one of the judges who voted with Justice Sotomayor against the en banc rehearing in Ricci, Barrington Parker Jr., is black and was nominated to the Second Circuit by President George W. Bush,62 and one of the judges who voted to rehear the case as an en banc panel, José Cabranes, is Latino and was nominated by President Bill Clinton (and is regarded by Justice Sotomayor as “the first person [she] can describe as a true mentor”63).

      In the introduction, I explored Justice Sotomayor’s now familiar “wise Latina” comment and the intense reaction and discussion it provoked during her confirmation hearings before the Senate Judiciary Committee. Justice Sotomayor recognized that who she is as a person would influence who she is as a judge. Controversial as her comment may be, it is true of every judge. As I explained in chapter 2, it is true of Justice Ginsburg, and as I explained here, it is just as true of Justice Thomas as it is of Justice Sotomayor. Justice Thomas’s personal experiences and values have led to his broader perspective as a politically conservative black man,64 and this perspective informs his view of the constitutionality of affirmative action. The same is true of Justice Sotomayor’s experiences and values as a Latina informing her view of affirmative action. Their experiences have been translated into individual perspectives and opinions concerning the meaning and scope of equal protection under the law of the Constitution. Counting judges’ votes, or categorizing their race, are inadequate means of attempting to understand fully the judges or their votes. We would be better served by carefully analyzing their judgments.

      Common Law Judgment

      Discussions of objectivity in law and judging ultimately result in efforts to place law, judging, and judges in some designated category rather than to help us understand the relationship of a judge to the law in the process of formulating a judgment. The preoccupation with identifying the correct form of objectivity for law assumes there is only one form that is correct, and it fails to account for the distinction between the existing sources of law and the law that is made through judicial interpretation and application of these sources. The law that exists at the start of the adjudicative process and the law that is made, interpreted, or applied through that process are determined, in part, by the judge’s subjective beliefs, values, and perspectives toward the law as expressed to a community through the form of a legal judgment. The meaning of that legal judgment is then constructed by the community through a process of evaluation and reception. Objectivity is not the best concept for attempting to capture this dynamic, because the law’s meaning cannot be identified without reference to the judge’s values and the community’s evaluation.

      Attempting to fit law into a form of objectivity leads us to ask whether the meaning of law is “judgment-dependent” (minimal or modest objectivism) or “judgment-independent” (strong objectivism).65 Inevitably, this requires us to debate the meanings of objectivity rather than the meaning of law or the process of judging. Moreover, framing the debate in these “either-or” terms has led people for generations to ask whether the meaning of the judgment is “law-dependent” (formalism) or “law-independent” (realism). And the well-worn path of this debate quickly brings us back around to the strong objectivism of formalism and the subjectivism of realism.

      In arguing for an understanding of common law adjudication through a process of intersubjective communication and validation, this book challenges the paired views that objectivity is the goal of judging and that subjectivity threatens the integrity of the judicial process. Rather than assume that judges should disengage or disregard their personal values and perspectives when they write their judgments, I have argued that a subjective element in common law judging is inescapable and is in fact one of the central values of a legal tradition that expects its judges to contribute to the law’s development. We need to see that the meaning of the law depends upon the identifiable content of the legal sources and upon the meaning of those sources to judges who bring different experiences, values, and perspectives to their reading and application of the sources. The content of the law is neither determined by the judge’s values alone nor can it be fully understood as sequestered entirely from those values. Likewise, the meaning of a judgment is neither fully determined apart from the content of the existing law nor can it be fully understood in the absence of its communication to and evaluation by a larger legal and political and social community.

      We need to consider the difference between the law that a judge considers in formulating her judgment and the law that is made through the process of issuing her judgment. Judges occupy the unique institutional and individual position in the common law tradition of defining the law in the course of reaching their judgments and making or altering the law once their judgments are expressed. Indeed, the common law process does not end with the issuance of the judgment to the community. The community constitutes itself as a community governed by law through an intersubjective process of evaluating the judgment and determining its lasting validity as a legal source. The rule-of-law values of the common law tradition require that a legal system’s constitutional principles are never wholly encompassed by a constitution, even if that constitution is written.

      The common law attempts to protect the constitutional values of its tradition by protecting the institutional and individual independence of its judges. The common law tradition of judicial independence ensures that judges may determine for themselves what the law means and how it should be applied, which also necessitates that a judge’s values and perspectives will influence what she understands the law to mean and how she believes it should be applied. I argued in chapter 5 that the institutional independence of the judiciary exists to ensure this individual independence of judges in determining for themselves which sources they will consider in rendering their judgments, and I examined some judgments that changed and developed the law in the United States and the United Kingdom. In developing property, tort, criminal, and constitutional law, these cases serve as concrete examples of legal judgments that express the individual responses of the judges who decided them.

      Whatever a judge’s experiences may be, as a wise Latina or as a black man who was raised by his grandfather in Georgia or as a Jewish woman who lived through World War II, those experiences will influence the way that judge understands the facts and the law of any case. Every judge’s values are created by means of experiences that inform the perspective through which that judge understands the law. We should therefore select our judges carefully. But we should not deny the cumulative value of these experiences in the judicial process by which judges contribute to a shared understanding of the legal values that help to constitute our community and the standards by which we govern ourselves.
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