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Introducing the field of adoption
from care

Tarja Pés6, Marit Skivenes and June Thoburn

Introduction

All countries are signatories to the principles and rights laid out in
the Convention on the Rights of the Child (CRC),' and comparative
studies show that, at the national level, there are some similar basic
principles underpinning the family welfare and child protection systems
in many high-income countries (Gilbert et al, 2011; Skivenes et al,
2015; Burns et al, 2017; Berrick et al, forthcoming). These basic
principles include: the central importance of the best interest and well-
being of the child when key decisions are taken; an emphasis on family
preservation and valuing the child’s relationships with birth parents
and siblings; principles of least intrusion from the state; and the child
protection system only having secondary responsibility for children
compared with the family. However, the degree to which governments
focus on each of these principles differs, and this is especially so if
one considers the potentially contradictory principles that are most
relevant when considering placement policies when children need to be
removed and come into public care. In the majority of cases, therefore,
there is scope for interpretation about what course of action will be
‘in the child’s best interest’, leaving space for courts, child protection
front-line staff and, indeed, whole countries to determine the balance
between these commonly accepted principles. It is not an exaggeration
to point out that parental rights and family preservation have a strong
standing in most states and systems, with the result that the rights of
the child often come second to parental rights and are challenging for
nation states and courts to respect and promote. Perhaps an example of
this is when the European Court of Human Rights stated that only in
exceptional circumstances and with an overriding child’s best interest
consideration could parental rights be terminated (Breen et al, 2020).
Child protection is about the ‘government’s responsibility to establish
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a system that has the authority to intervene into the family to support,
restrict and even terminate parental rights if parents or caregivers are
unable or unwilling to protect the child’ (Berrick et al, forthcoming).
Adoptions as a child projection measure — or, as we refer to it in this
book, adoptions from care — are to be understood as those adoptions
where a child who is currently in public care or is under guardianship
of the state, after full or partial removal of custody from the parents, is
placed with prospective adopters and/or legally adopted by their foster
carers with or without the consent of the parents.

Morally and legally, adoption from care should only happen when a
child’s reunification with birth parents is deemed impossible. Article 21
of the CRC states that the best interests of the child are the paramount
consideration in all types of adoption, and this consideration prevails over
the interests of birth parents and prospective adoptive parents. In Europe,
all states provide a legal opportunity to terminate parental rights and place
a child for adoption without parents’ consent (Fenton-Glynn, 2015), but
there are substantial variations in practice. Adoption is a measure that,
like all child protection interventions, should only be undertaken with
the highest regard to the specific child’s best interests, and in accordance
with due process and decision-making procedures that fulfil rational
criteria of reasoning and critical reflection (Burns et al, 2019).

One should also have in mind that adoptions are normatively and
ideologically contested, as the chapter by Krutzinna (this volume)
displays. One reason for this is that, historically, governments have
used adoptions to punish and correct individuals that are considered
immoral, as with single mothers in the UK prior to the 1960s, or
with the kidnappings of newborns under oppressive regimes, such as
in Chile in the 1970s/1980s and in Spain under the Franco regime.
In transnational adoptions, marked by the geographies of unequal
power, when children are moved from poorer countries to wealthier
ones, adoptions may be seen simultaneously as acts of love and as acts
of (structural) violence (Briggs and Marre, 2009).

The chapters in this book will highlight a topic that has, to date, had
little exposure in the international child protection literature, though
there is more extensive coverage of adoption more generally. It introduces
general topics on human rights and attachment, as well as a country-
specific in-depth analysis of the legal and policy imperatives guiding
adoptions from care, with a particular interest on the rights of children
and their care-taking adults, including their birth parents. We argue that
the seemingly ‘minor’issue of adoptions from care provides a unique and
topical point to explore how children’s rights are practised and weighed
against parents’ rights in present-day societies, and how governments and
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legal and welfare professionals balance those rights and discharge their
duties of care to all who need their services, especially children following
a decision that they cannot grow up in their parents’ care.

Adoption from care among other types of adoption

Our primary focus in this book is on those situations in which the
child has been taken into public care by child protection systems or
due to abandonment, and while in public care, an adoption process is
initiated. They are ‘domestic adoptions’, in the sense that the adoptees
and adopters have the same country of residence, for example, in the
same way as domestic step-parent adoptions. Domestic adoptions are
different from inter-country adoptions, in which a child is adopted
from another country. Children of inter-country adoptions might be
in public care when inter-country adoption proceedings are initiated
but we focus here only on domestic adoptions from care.

The global trends are, however, that domestic and inter-country
adoptions are decreasing. These trends are reflected in Figure 1.1,
representing the number of children adopted in the European Union
(EU) and the relative shares of domestic and inter-country adoptions
in the period 2004-14 (European Parliamentary Research Service,
2016). The overall pattern is that domestic adoptions of any type
outnumber inter-country adoptions and that both types of adoption
are declining. The share of adoptions from care is not presented as
a separate category of domestic adoptions in Figure 1.1 as it is often
not a distinctive adoption category in a variety of countries, as the
chapters of this book will demonstrate. We will return to the trends
of adoptions from care in the country chapters and finally in the
conclusion chapter.

Figure 1.1: Domestic and inter-country adoptions in the EU, 2004-14

Domestic adoption

20,000 40% 3%
Inter-country adoption from non-EU countries
10,000
Inter-country adoption between EU member states
0
2004 2006 2008 2010 2012 2014

Source: European Parliamentary Research Service (2016)
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The reasons for the declining trends are many: fewer unwanted
pregnancies (through increased availability of contraception and
abortions); social measures supporting parents; and changes in policies
on the desirability of sending children out of the country (Selman,
2009; Palacios et al, 2019). The availability of adopters is also changing
due to reproduction technology; it is estimated that, in 2013, the
number of children born by surrogacy was higher than the number
of inter-country adoptions (Palacios et al, 2019).

The changes also inform us about governments’ understanding and
interpretation of the principle of the child’s best interest in the sphere
of adoptions from care. Article 20 of the CRC concerns children in
public custody that do not and cannot live with their parents:

1. A child temporarily or permanently deprived of his or
her family environment, or in whose own best interests
cannot be allowed to remain in that environment, shall
be entitled to special protection and assistance provided
by the State.

2. States Parties shall in accordance with their national laws
ensure alternative care for such a child.

3. Such care could include, inter alia, foster placement,
kafalah of Islamic law, adoption or if necessary placement
in suitable institutions for the care of children. When
considering solutions, due regard shall be paid to
the desirability of continuity in a child’s upbringing
and to the child’s ethnic, religious, cultural and
linguistic background.

Regarding alternative care, the importance of creating a family
environment for children in care is reflected in the resolution adopted
by the General Assembly of the United Nations prioritising family-
based care over residential care as an overall principle but especially
for children under the age of three (UN General Assembly, 2010;
2019: #22). There is a variety of forms of family-based care, as will be
described in the next section. Adoptions are about ‘creating families’
and thus relevant for the ambition to support children separated from
their birth parents to grow up in a family environment.

There seem to be policy changes in terms of the increasing use
of adoption from care in Japan, Denmark, Norway and Sweden, to
mention just four countries (Helland and Skivenes, 2019; Tefre, 2020).
A range of researchers in the child protection field are recommending
policymakers to use adoptions from care (Vinnjerlung and Hjern, 2011,
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Christoffersen, 2012; Palacios et al, 2019). Based on the evidence of
their study, Swedish researcher Hjern and his colleagues (2019: 72)
conclude that ‘when foster parents want to adopt, there is no valid
support from research for social workers to act against that wish, if
the reasons for a negative attitude are related to concerns about the
child’s long term development’. They also recommend a shift in
Swedish child protection policy from long-term foster care towards
adoption. At the same time, there is a rise in critique of the ‘overuse’
of adoptions from care in England (Thoburn and Featherstone, 2019),
a country that has used adoption as a permanency measure for 20 years
or more. Even though adoption as a child protection measure should
only be considered for children that are otherwise likely to grow up
in public care because they cannot be reunified with birth parents
or wider family, this book shows that there are wide differences in
how states view the border between public and private responsibility
for children, and when it is legitimate to provide supportive welfare
services or to compulsorily intervene into the family (Gilbert, 2011;
Berrick et al, forthcoming).

Adoption from care among child protection
removal decisions

When children need to be separated from their parents’ care for
protective reasons, the removal processes across the different child
welfare systems fall into four categories: emergency removals, voluntary
admissions, involuntary admissions and adoptions (Burns et al,
2017: 223—-6). Emergency removals, often short-term (hours, days or
weeks), aim to provide immediate security and care for a child in a
concerning or even dangerous situation. Voluntary admissions rest on
consent given by parents and children of certain ages, and they aim
to support or rehabilitate the family and are often short-term. While
the child is in voluntary care, the parents keep their rights as parents,
with only few restrictions; following that, social workers, parents
and carers share day-to-day decision-making. Far more intrusive
interventions — often referred to as ‘care orders’ in European and
US literature — restrict parents’ rights as it is the state that has full or
partial custody of the child and the child is looked after by the public
authorities for a longer period of time. Decisions on care orders are
made by courts or court-like decision-making bodies. Care orders are
formally temporary and should aim for family reunification (Burns
etal, 2017; Farmer, 2018). However, there are children that cannot be
reunified with their birth parents, and it is for this group of children
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that the government may consider adoption from care. Adoption as
a child protection measure terminates the rights of birth parents and
aims to be a lifelong arrangement.

As a result of the removal decision, the child is placed in family-
based care (foster care, kinship care, guardianship or adoption) or
residential care. There are considerable differences in the use of these
types of alternative care among the countries as, in practice, ‘foster care’
or ‘residential care’ may mean quite different things in terms of the
recruitment of carers, supervision and home or unit sizes, among other
issues. The tendency during recent decades has been towards foster care,
resulting in 90 per cent of children in foster care in some countries and
only less than 10 per cent in residential care (for example, in Australia
and Ireland), yet only 44-9 per cent in foster care in others (for
example, in Italy and Germany) (del Valle and Bravo, 2013). Alongside
adoption, some countries include guardianship with kin and long-term
foster care to provide an option for long-term care, while some other
countries focus only on long-term care, with permanent placement
options not included in legislation. Some jurisdictions have legislation
or statutory guidance providing a ‘hierarchy’ of preferred permanence
options. In the US and some states in Canada and Australia, leaving
care by return to a parent is the first option. Failing that, only leaving
care by adoption or guardianship are recognised permanence options,
the only other recorded exit route in the US is ‘emancipation’. In
England, the preferred options are leaving care by return to a parent or
a legally secured kinship placement. Following that, long-term foster
care (with kin or unrelated foster carers), adoption and (for older young
people) group care are recognised permanence options, depending on
the needs of the child.

Once an adoption order has been made, children are in ‘private care’
in contrast to ‘public care’, and all the responsibilities of bringing up
the child are transferred to the adoptive parents. The child protection
authorities have no rights to intervene unless new child protection
concerns arise. In some jurisdictions, the child welfare authorities or
adoption agencies have a duty to assist if asked to do so, and there may
be duties associated with court orders or agreements about continuing
birth family links, though these are typically not enforceable. There
are several complex issues included in the use of adoption as a form
of child protection alternative, such as decision-making practices,
non-consensual adoptions, support services, sharing information
and contact after adoption (Skivenes, 2010; Palacios et al, 2019).
Governments differ in their approaches to birth parents and future
adoptive parents, how they assess their motives and skills, and how they
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provide support, and thereby indirectly influence children’s rights after
adoption. When children are already placed in the care of long-term
foster parents, the transformation from ‘substitute carers’ to adoptive
parents includes a variety of legal, financial, emotional, existential, social
and cultural changes in the lives and social positions of the children
to be adopted, future adoptive parents and birth parents. How these
changes are incorporated into child protection policy and practices is
of high importance to both the child and the adults and other children
whose lives are touched in the short and longer term by the adoption.

If parents’ rights are already restricted at that point and the long-term
separation of the child from their parents has taken place for their best
interest, how is the step towards adoption taken and, in particular, how
are the decisions regarding the human and basic rights of children and
their adult birth relatives and siblings made? In a recent study examining
national legislation, organisational guidelines (for courts and child
protection or supervisory agencies), statistics and expert knowledge in
eight European countries, all included in this book, serious concerns
were raised about the limited accountability regarding adoptions from
care (Burns et al, 2019). The study reported on a lack of information
about the proceedings, as well as a lack of transparency, both for those
involved and the wider public, and concluded that there is a missing
connection between wider democratic society and this part of the legal
systems in the countries studied. In addition, research is either limited
or non-existent. The legitimacy of decision-making procedures, the
involvement of parents and children, and the nature of the expertise
guiding the decisions and services provided before, during and after the
adoption decision are, however, of major importance for all involved.

Long-term care and adoption from care as alternatives

As can be seen from the chapters that follow, different countries,
while committed to the basic principles of the CRC, have arrived
at different positions with respect to the place of adoption within
child placement legislation and practice. Shared understanding of
child and adult psychological development has led to broad consensus
across national boundaries that children who have been exposed to
maltreatment, trauma and loss must be provided with stability and
belonging within a family when birth parents cannot care for them.
Preferably, then, children should grow up with relatives, but if not,
then within a stable and committed substitute family. The important
question for governments to handle is how to care for the children
that are in public care. What is the best interest option for these
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children of different ages, with different needs and with differing
prior relationships and experiences of loss and trauma? This question
is urgent as child protection systems tend to expand and the number
of children in public care is not decreasing, but rather increasing,
in many countries (Gilbert et al, 2011; Berrick et al, forthcoming).
However, a general message from research seems to be that, overall,
the welfare states are not sufficiently protecting these children’s rights,”
and this knowledge has resulted in questions about the quality of
the child protection system and the services and support to children
and families.

Regarding the different alternatives for children needing long-
term care, there is general agreement that adoption will be the best
way of securing ‘permanence’ and enduring family membership for
some children since it combines legal permanence (a lifetime, legal
relationship between an adult and child), residential permanence
(continuity of caregiving in a designated home) and relational
permanence (in which an adult and child see each other as family)
(see Palacios et al, 2019). The combination of these three elements
of permanence makes adoptions difterent from long-term foster care.
Triseliotis (2002), for example, based on an extensive research review,
concludes that the main difference between adoption and long-term
fostering is in the higher levels of emotional security, sense of belonging
and general well-being expressed by those who have been adopted
compared to those in foster care. This conclusion has been well
documented and further substantiated in a range of solid studies that
find evidence to support adoption as a better alternative for children
needing long-term care in terms of better developmental consequences,
placement stability, emotional security and transitions into adulthood,
among other issues (for a meta-study, see Christoffersen et al 2007,
2008; for comprehensive register data studies, see Vinnjerlung and
Hjern, 2011; Hjern et al, 2019; for overviews of this literature, see
also Tregeagle et al, 2019).

In the chapters that follow, readers will discover how the countries
represented in this book arrived at the present use of adoption from
care. The evidence provided by research and used by the particular
countries will be presented in each chapter; however, it is clear that in
most jurisdictions, there is little use of evidence to support the present
balance between the different options. The knowledge base is more
advanced in some countries than others. This book cannot conclude
about whether the approach of a particular country to adoptions from
care is preferable to that of another country with different historical,
social and cultural factors related to adoption and child welfare.
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The aim of the book

In this book, we explore adoptions from care in countries with different
policies and practices. We know that children who have been taken
into public care are adopted in each of the countries included in this
volume, yet the legislation, practices and responsible bodies for pre-
adoption, adoption and post-adoption decisions vary, and countries
consider the option of non-consensual adoptions differently. Adoptions
from care are, for example, included in child protection legislation and
organisations in England and Norway, whereas adoptions and child
protection removals are separated in legislation, organisations and
decision-makers in Finland. When studying adoptions from care, we
will also look at other options for children who need permanent or
long-term care, and consider how countries arrived at their current
placement policies and legal arrangements.

The book provides an opportunity to look beyond the parents’ rights—
children’s rights dichotomy as it explores the notions of responsibilities
and outcomes. Fundamental questions are: is adoption a service for the
child’s best interests, for parents unable to provide adequate care for
a child, for children or for adults who wish to create — or expand —
their family in this way? Or, is adoption a service for states who wish
to make use of a cheaper way of discharging their responsibilities
towards maltreated children ‘throughout their childhood’? The lens
of ‘responsibilities’ leads to a more nuanced analysis of differences in
different countries. Central are birth parents’, foster carers’, residential
childcare workers’and adopters’ responsibilities towards a child. However,
weight is also given to clarification of the state’s responsibilities towards
the child it has removed from a dangerous or life-limiting situation, and
we also explore the state’s responsibilities towards the vulnerable adults
unable to meet the 24/7 0-19+ needs of their children. Where is the
‘middle way’ (and for which children/family circumstances) between
creating a totally new family by changing the child’s legal identity and
creating a ‘shared parental responsibility’ that may vary over time and
with different ways of sharing parental duties?

The countries chosen for this book have a range of usage of adoptions
from care — with England and US at one end of continuum, Spain and
Estonia more inclined to use adoptions than the other European countries,
and Finland least likely. However, we also have a range of judicial
processes (the extent to which care processes and adoption processes are
fully integrated, as with England, or very separate legal systems). Other
differences include adoption by specially recruited adopters and early
placement, contrasted with adoption only by foster carers with whom the
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child is already well settled. The book departs from the premise that there
is a connection between the welfare state and child protection system,
which is why the jurisdictions included in the book cover different child
protection systems (see Gilbert et al, 2011). Four countries — England,
Estonia, Ireland and the US — have a risk-oriented child protection
system,” in which the emphasis is primarily to protect children from
maltreatment. These systems have a relatively high threshold for family
service provision and compulsory intervention, such as a care order.
The five remaining countries — Austria, Finland, Germany, Norway and
Spain — all have systems that are categorised as family service systems
oriented towards the protection of children’s needs. In these systems,
there are generous service provisions and a focus on families and children’s
well-being. Thus, the thresholds for interventions are lower. Although
the basic philosophy of family service-oriented systems is similar, there
are two branches within it: a family-based branch, represented by Austria,
Germany and Spain; and a child-based branch, represented by Finland
and Norway. As noted by Gilbert et al (2011), typologies of this kind
inform about orientations and patterns rather than about fixed systems of
protecting children. Nevertheless, this cross-cutting of service provision
and intervention approaches helps to understand the differential use of
adoption from care among the jurisdictions included in this volume, an
issue to which we return in the concluding chapter.

As the chapters will demonstrate, the authors are highly experienced
in the field of child welfare in their respective countries and have
contributed to several inter-country explorations of child protection.
The book is organised into three parts. Part I includes analyses of country
practices of adoptions from care in risk-oriented child protection systems.
Part II includes analyses of country practices of adoptions from care in
service-oriented child protection systems. Within each of these two parts,
we have asked each country contributor to cover the following topics:

* adoptions from care in legislation, national guidelines and the
knowledge base;

e other types of adoption;

¢ the social, historical and cultural context in which adoptions from
care take place;

* decision-making regarding adoptions;

* adoptions from care and children in long-term care (number
and profiles);

e critical points in present policy and practice regarding adoptions
from care; and

* anticipation about the future of adoptions from care.

10
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Part I1I covers specific key issues related to adoptions from care that
further demonstrate their complexity, including international human
rights, the recognition of attachment in decisions regarding adoptions,
adoptive kinship networks and the creation of family. The issues typically
attached to adoption — whether nature matters more than nurture, or
vice versa — expand to the topics of narratives (how we make sense of
identity and social bonds, as suggested by Howe [2009]), as well as to
those of safeguarding children’s rights in the context of broader human
rights. In the concluding chapter, we bring the findings together and
discuss the role of adoptions from care in different societal contexts.
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Notes
' The US has not formally ratified the CRC.

>

* In terms of outcomes for children in out-of-home care, two recent systematic
reviews (Gypen et al, 2017; Kidridla and Hiilamo, 2017) on existing knowledge
and research on children growing up in public care reveal that they are discouraging
and bleak.

England is positioned between these two approaches, with family service-oriented

legal provisions but operating in practice within a risk-oriented framework.
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Adoption from care in England:
learning from experience

June Thoburn

Introduction

Prior to the 1980s, most adoptions in England' were of infants whose
birth parent(s) requested adoption or were adoptions by a step-parent.
In the early years after the Adoption Act 1927, numbers rose gradually
and reached a peak in the 1960s. Although these were technically
placements at the request of parent(s) (usually only the mother), in
reality, those ‘giving up’a child for adoption (most often shortly after
birth) to (mainly) childless couples did so because of the stigma of
illegitimacy and the lack of housing and income that would have made
it possible for them to parent the child. From the 1950s onwards,
improved welfare provision, a reduction in stigma and the availability
of contraception led to a fall in numbers. For children who may need
out-of-home care, the emphasis especially since the Children and
Young Persons Act 1963 (strengthened by Section 17 of the Children
Act 1989) was to assist parents to avoid the need for care and work for
speedy reunification. Limitation of parents’ rights was only possible via
a court order or the assumption of parental rights by the local authority
(LA) if return home seemed unlikely. Small numbers were adopted
from care but placement for adoption from care was not generally
pursued for children who were past infancy, had disabilities or were
of minority ethnic heritage. In summary, until the mid-1970s the
position in England was very similar to that which currently applies
in most European jurisdictions.

Professional concern began to be expressed about the lack of legal
rights of parents when an administrative decision could lead to adoption
without parental consent. Also, in the early 1970s, media reports began
to appear about children being ‘dragged away’ from ‘loving foster
parents’ where they were well settled. This coincided with political
and public outrage at the death of Maria Colwell, a child returned
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from her kinship foster carers to her mother and the stepfather, who
murdered her (DHSS, 1974; Butler and Drakeford, 2011). One result
was the Children Act 1975, which determined that parental rights
could only be removed by a court order. This Act also increased the
power of LAs to oppose reunification if it was not in a child’s interest
and strengthened the rights of foster carers to adopt children who had
been settled with them for two years.

Another key contributor to the 1975 legislation was an influential
research-based book by Jane Rowe and Lydia Lambert (1974), entitled
Children Who Wait. This demonstrated that although policy was for
children to return to parents after short stays in care, a substantial
number remained in care and were often exposed to unplanned
placement changes. Around the same time, messages from the US
about success in placing ‘hard-to-place’ children in care for adoption
aroused interest among policymakers and child welfare professionals.
Professional debates around this time started to encourage placement of
children in care with adopters not previously known to them. Specialist
voluntary sector agencies, based on US models, recruited, trained and
supported families who adopted ‘hard-to-place’ children from care.
This included younger children previously considered ‘unadoptable’,
especially black children and those with disabilities, as well as older
children in children’s homes (Fratter et al, 1991). These agencies
emphasised the rights of children to ‘stability’ and ‘permanence’.
Although placing mainly with adopters, they also made placements
with specially recruited ‘permanent’ foster carers, especially if there
were strong birth family links. Post-adoption birth family contact
was also encouraged where appropriate. Some LAs set up their own
specialist adoption services and introduced ‘time limits’ such that if
the child was in care for six months, a permanence plan (preferably
via adoption) should be made.

This shift of balance in legislation between ‘parents’ rights” and
‘children’s rights’, as well as the strengthening of foster carer/adopter
rights, did not go unchallenged. The government committee set up
following the death of Maria Colwell and in response to these other
concerns (Short, 1984), although broadly following the direction of
travel with respect to the importance of stability, introduced a note of
caution about the move towards adoption without parental consent.
The report’s conclusion that ‘permanence should not have been
considered synonymous with adoption’ (Short, 1984, pp 75-8) set in
train a process of reviewing the balance between parents’, children’s
and carers’ rights and led to the Children Act 1989. This strengthened
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not only children’s protection rights, but also birth parents’ rights to
receive a service to help them care for their children.

From the late 1990s, changes in policy emphasis and practice
guidance led to increasing numbers leaving care through adoption,
facilitated by increased funding to LAs and adoption agencies to
recruit potential adoptive parents. These policy and funding changes
(Cabinet Office, 2000) led to adoptions from care peaking at 5,050 in
2014 (a rate of around 40 per 100,000 children aged 0—17). A note of
caution then came from the judiciary in the form of a series of appeal
court judgements (summarised by Sir James Munby, the President of
the Family Division, in Court of Appeal, Re B-S [2013] EWCA Civ
1146), restating the legislation that adoptions from care without parental
consent could only be agreed ‘if nothing else will do’. Around the
same time, there was an increase in the placement of children from care
with family members (using the Special Guardianship Order [SGO]
introduced in 2002). Numbers leaving care via adoption fell from
5,050 in 2013/14 to 3,820 in 2017/18 (see Tables 2.1 and 2.2). This
rate of 32 per 100,000 children aged 0—17 is still much higher than
in other European countries, though the drop in numbers contrasts
with a rise in those adopted from care in the US (Burns et al, 2019;
see also Berrick, this volume).

Although considerable effort was made to increase the adoption of
older children, the data indicate that from the mid-1990s onwards,
the trend has been for most children placed for adoption from care
to be singleton white British children aged under 24 months when
placed. Efforts have also been made to improve stability for children
in long-term foster care. Despite some amendments and statutory
guidance updates, the emphasis continues to be on balancing the
rights of families to support within the community and providing
more intrusive protective services only when necessary, with
adoption from care being a small but important part of the child
protection service.

Legislation and guidance

The principles covering placement of children entering care by
voluntary agreement (‘accommodated’) or by a court order (‘in care’)
were laid down by the England and Wales Children Act 1989 and
the accompanying guidance (the legal term for all children in care is
‘looked after’). Although not formally designated as a family court
until the Crime and Courts Act 2013, after the Children Act became
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operational in 1991, magistrates and county courts worked more closely
together and judges hearing family matters became more specialist.

Central to this legislation are the Section 1 principles and checklist
that must be considered when a court is making any order with respect
to the care of a child:

¢ the child’s welfare shall be the paramount consideration;

* unnecessary delay is to be avoided;

e courts and LAs must ascertain and give due consideration to the
ascertainable wishes and feelings of the child;

* consideration should be given to physical, emotional and educational
needs; the likely effect of any change in circumstances; age, sex,
background and any characteristics which the court considers
relevant; any actual or likely harm;

e parents’ views and capability of each parent to meet the child’s needs
must be considered.

Courts must consider the range of available orders, whether or not
they have been specifically applied for by a party to the proceeding.
When considering making an adoption placement order, there are
slight changes to the checklist, substituting the detailed list of child
characteristics with the more general ‘the child’s particular needs’ in
order to give greater flexibility in finding suitable adopters.
Four checklist considerations are added:

o the likely effect on the child (throughout his life) of having ceased to
be a member of the original family and become an adopted person;

¢ the relationship which the child has with relatives, and with any
other person in relation to whom the court or agency considers
the relationship to be relevant;

¢ the ability and willingness of any of the child’s relatives, or of any such
person, to provide the child with a secure environment in which
the child can develop, and otherwise to meet the child’s needs;

 the wishes and feelings of any of the child’s relatives, or of any such
person, regarding the child. (Section 1,4,f of the Adoption and
Children Act 2002)

Decision-making on adoption

There is a very small number of cases (estimated as fewer than 100 each
year) when each (known) parent requests adoption and signs (no earlier
than six weeks after the birth) informed and witnessed consent. In such
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cases, a parent may withdraw consent and the child must be returned
within seven days unless an application for a placement order has been
made. In all other cases, the LA applies for a care order, which the
court may make if it is satisfied that the child has suffered or is likely
to suffer significant harm and that the harm is attributable to a parent.
The court must also be satisfied that making an order ‘would be better
for the child than making no order at all’ (s 1 Children Act 1989).

The LA may apply for a placement order if each parent gives
informed and witnessed consent, or the court dispenses with their
consent. The checklist provisions apply but the court must also be
satisfied (s 52) that parent(s) cannot be found or lack capacity, or that
the welfare of the child requires the consent to be dispensed with.

Once the ‘significant harm’ threshold is judged to have been crossed,
dispensing with consent to adoption is not linked to specific parental
behaviours, but rather to the welfare needs of the particular child, as
determined with reference to the checklists. Case law has determined
that the term ‘requires’ is to be interpreted as all realistic alternatives
having been considered and balanced against each other, and ‘nothing
else will do’.

When a care order has been made, the LA shares parental responsibility
(PR) with the parent(s) but may limit the extent to which parents can
make decisions about the child. There is the assumption of ‘reasonable
contact’ (for parents, other adult family members who are important
to the child and siblings living separately), and efforts have to be made
to place siblings together. There is a provision (rarely used except to
limit contact) for the court to make a (s 34) contact order. Once a
placement order has been made, the exercise of PR passes to the LA,
and once placed with prospective adopters, PR is shared with them.
The right of the parent to contest the placement order is removed
unless granted leave by the court because of substantial changes in
circumstances. The court may make an order for continuing contact
with parents, relatives or siblings before the adoption is finalised (s
26). However, this provision, even with respect to siblings wishing
to remain in contact, is rarely used (Monk and McVarish, 2018). If
applications for care and placement orders are concurrent, judgments
will combine the reasons for each order being made.

If the child has not been placed with prospective adopters or
prospective adopters have not applied to adopt within a reasonable
period of time, the LA, the child or a parent may apply to court for
the placement order to be rescinded. In most such cases, the child will
remain in care, though the court may determine that the child should
return to the parent(s) or be placed with relatives under an SGO.
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Once a child has lived with prospective adopters for at least ten
weeks, and subject to satisfactory social work reports, the prospective
adoptive parent(s) may apply to the family court for an adoption
order, which has the result that ‘an adopted person is to be treated in
law as if born as the child of the adopters or adopter’ (s 46). Parents
must be notified of the adoption hearing unless they ask not to be.
They have a right to attend and be heard but may only contest the
adoption if they have leave of the court, which will only be given if
circumstances have substantially changed. The child does not usually
attend the adoption hearing itself, but may attend a separate informal
hearing to ‘meet the judge’.

All previous orders lapse but the court, at the time or at a later date,
may make an order (s 51) requiring the adopters to arrange for the child
to have contact with ‘former’ parent(s), relatives or siblings. Applicants
for such an order can be the adopters or the child, or (if leave is first
given by the court) a parent or other person with a connection with
the child. Such applications are unusual, though some form of post-
adoption contact (usually indirect) is often agreed at the time the order
is made. There is provision and, indeed, encouragement for foster
carers to apply to adopt children who have been living with them for
12 months if there is no plan for reunification with a parent.

The previously outlined process only applies to children placed for
adoption by an approved LA or voluntary adoption agency (VAA).
Privately arranged adoptions are not permitted, but people with whom
a child has lived continuously for three years may apply to adopt. The
application has to be assessed and a report provided to the court by a
VAA or LA social worker.

The adoption service and the practice of adoption from care

Section 3 of the Adoption and Children Act 2002 places the duty
on LAs to ensure the availability of a service to children, prospective
adopters and birth relatives of a child who may be or has been adopted.
To further its aims of improving the adoption service and increasing
numbers adopted from care, in 2014, the government set up the
Adoption Leadership Board ‘to provide leadership to the adoption
system and drive improvements in performance’(Coram-BAAE https://
coram-i.org.uk/asglb/ (accessed 9 December 2020). From 2018, this
became the Adoption and Special Guardianship Leadership Board.
Almost all children adopted in England do so via a registered VAA or
LA. There is broad agreement, including from the national inspectorate,
that the quality of adoption work is generally high. LA adoption
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sections and VAAs are mostly staffed by registered and experienced
social workers who receive specialist post-qualifying training. For over
70 years, practitioners have had access to training materials and research
publications via the British Agencies for Adoption and Fostering
(now Coram-BAAF) and its specialist journal Adoption and Fostering.
Fostering Network, a member-led national body, also provides advice,
publications and research for foster carers and adopters. Since 2016,
VAAs and LA adoption services have been required to combine as
a network of Regional Adoption Agencies intended to improve
effectiveness and reduce costs.

The service for children and adopted persons

The child’s LA social worker leads on the preparation of a permanence
plan for all children entering care on a voluntary or court-ordered
basis. Family group meetings (sometimes referred to as family group
conferences — a specialist service bringing together family members to
seek an agreed way of meeting the child’s protection and care needs)
are increasingly part of this work, which may start even before a child is
born and/or when entry to care is a possibility (Dickens et al, 2019). The
national guidance on permanence planning (DfE, 2015), in line with
the United Nations Convention on the Rights of the Child, Human
Rights Convention and ‘no [court| order unless necessary principle’,
states that the first option should be return to one or both birth parents.
If this is not possible, preference is for placement with family members
or close friends, preferably leaving care via an SGO. Other permanence
options are long-term foster care, adoption or, usually for teenagers, a
group care placement. Unlike in most other countries, long-term foster
care 1s recognised in statutory guidance as a permanence option and is
further encouraged by ‘staying put’ provisions for the young person to
remain a part of the foster family after the age of 18.

Atany time during or after court proceedings, a decision can be taken
by an LA senior manager that adoption should be the plan for a child.
At this stage, the child may be placed with prospective adopters who
are also approved as foster carers but will usually be placed in short-term
toster care and moved to a specially recruited adoptive family if the
court makes a placement order. The adoption specialist worker works
jointly with the child’s social worker to prepare the child for adoption.

Once matched with prospective adopters, the child’s worker or
the adoption worker will prepare the child for the move and arrange
introductory visits. After placement, the child is visited by (usually)
the adoption social worker, who may continue to work with the child
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regarding identity issues and will assist with contact arrangements and
family meetings. Further services may be provided after adoption at
the request of the new parents. Mental health or LA social work teams
may become involved if the child experiences serious difficulties, and
this may include the child going into care (usually on a voluntary basis).

An important service is to assist with access to case records (both
when the child was in care and at any time atter adoption). There may
also be assistance for adoptees of any age in re-establishing birth family
contact if this has been lost (Howe and Feast, 2000).

Service for prospective adopters and adoptive families

The LA adoption team will match the child with adopters it has recruited
and trained, or will contact VAAs to see if there are any suitable waiting
adopters. A government-funded system allows prospective adopters to
access anonymised information about children for whom there is an
adoption plan. For children in care who have had an adoption plan for
some time (mostly children past infancy, with disabilities, of minority
heritage or needing to be placed with siblings), adoption agencies may
arrange ‘adoption parties’ so that potential adopters may meet “waiting’
children in an informal way. These are the subject of controversy among
professionals, as well as parent and children interest groups and in the
media. There will sometimes be a meeting between the adopters and the
birth parents either just before or just after placement. Space precludes
further details of adoption practice. Reference is made in the following
sections to research findings, and details about practice can be found
on the Coram-BAAF website.”

The 2002 Act requires the LA to provide a post-adoption support
service. Adoption allowances are available with respect to placement of
some children who may be ‘hard to place’, and since 2015, adopters and
adopted young people can apply for grants to pay for therapeutic care
from the government-funded Adoption Support Fund (DfE, 2018).

Services to birth relatives

Section 3 of the 2002 Act lists services and support to parents of children
to be placed for adoption. Around the time of the care application and
placement, when there will usually be arrangements for supervised
contact, birth parents are the focus of much social work activity. This
often includes encouraging the parent to ‘accept’ the need for adoption
and possibly to meet the adopters, and arranging the sensitive last
meeting with the child if, as is usually the case, there will be no direct
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contact after placement. Parents may also be helped to write ‘letters for
later life’ to help the child understand why they were adopted. However,
the service is weakest in respect of parents once the child has been
adopted. Most often, longer-term support is restricted to providing a
‘letter-box service’ (Neil et al, 2010, 2014), unless the agency assists with
direct family meetings after placement. However, the 2002 Act made
provision for specialist adoption support agencies, and these, and some
of the VAAs, provide specialist support to birth parents and relatives.
More recently, self-help groups have emerged to provide support to birth
parents, and these work closely with the post-adoption services. The
2002 Act authorised birth parents to seek identifying information about
an adopted child who has reached the age of 21, and the birth parents
and siblings of adopted children, as well as the adoptees themselves,
increasingly seek to make links using social media.

Numbers and profiles of adoptions in England

The Law Commission and government teams drawing up the 1989 Act
were also responsible for drawing up legislation governing arrangements
after separation and divorce and the Adoption and Children Act 2002,
and ensured close alignment of philosophy and detailed provisions.
Legislation for step-parent and other in-family adoption was included
within the 2002 Act, as was provision for the adoption in England of
children from other jurisdictions. Inter-country adoption has never
been popular in England (see Table 2.1). Although a non-governmental
organisation (NGO) was set up to provide advice to those wishing to
adopt from overseas, there has never been an agency in England set up
specifically to arrange overseas adoptions. Those who wish to adopt
from overseas follow the same assessment processes as those adopting
from care, as well as the agreed processes under the Hague Convention,
and there is a separate section in the Statutory Guidance on Adoption
(DfE, 2013). Table 2.1 shows that adoptions by step-parents used to be
high but the 2002 Act and guidance discouraged in-family adoptions
and provided other ways in which step-parents could become legal
guardians with shared parental responsibility.

As noted earlier, numbers leaving care via adoption have been
decreasing (see Tables 2.1 and 2.2). Nationally provided administrative
data (DfE and National Statistics, 2019) on children with an adoption
plan and adopted from care in 2017/18 document that:

* A total of 11,300 children at year end (roughly equal numbers
male and female) had an adoption plan but only 2,230 were already
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living with prospective adopters; 3,282 had left care via adoption
during the year (13 per cent of all care leavers), of whom 78 per
cent were aged less than four and 60 per cent came into care when
under 12 months; and 84 per cent were of white British heritage
(compared with 75 per cent of the children in care).

* Most children adopted from care are placed with specially recruited
adopters, though 220 (10 per cent) of those living with prospective
adopters were to be adopted by their current foster carers.

e Parental consent was dispensed with in 48 per cent of cases (but
more would have been opposed at the placement order stage — not
opposing in court does not necessarily equate with consenting).

e A total of 58 per cent of those with an adoption plan had been
waiting for a placement for 12 months or more. During the year,
the placement decision was reversed for 670 children, in 28 per cent
of cases because the court declined to make a placement order and
in 17 per cent of cases because no adopters could be matched with
the child.

e In 2018/19, 89 per cent of orders were made to a couple (12 per
cent of whom were same-sex couples) and 11 per cent were made
to a single adopter.

The provision in the 2002 Act for SGOs also provided a route for other
family members (including kinship foster carers of children in care, who

Table 2.1: Adoption numbers and rates: England, 1980-2018

In-family Inter-country Numbers All adoptions

(including step- adoptions adopted from

parent) adoptions care (rate per

100,000)

1980 3,668 - 1,634 10,609
1989 3,000 (approx.) - 2,411 7,044
2000 - 326 (all UK 2001) - 4,943
2006 - 363 (all UK) 3,300 (30) 5,556
2010/11 516 (In column 4) 3,200 (28) 4,709
2015 435 (In column 4) 5,360 (45) 6,197
2018 410 (In column 4) 3,820 (32) 4,932

Note: Office for National Statistics figures combine England and Wales. All adoptions
figures from 2006 include step-parent and inter-country adoptions.

Source: Office of National Statistics (2011) and Department for Education and National
Statistics (2015, 2019)
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Table 2.2: Children entering care, in care and adopted from care: England, 2005-18

2005 2010 2015 2018
Entrants to care (rate per 100,000 children) 25,000 (223) 28,090 (243) 31,350 (280) 32,050 (290)
Children in care at year end (rate per 100,000) 60,300 (550) 64,400 (580) 69,470 (600) 75,420 (640)
% in care by voluntary agreement (at year end) 29% 32% 28% 20%
In care on court order (at year end) (% of all in care) 42,813 (71%) 43,440 (68%) 49,840 (72%) 61,710 (80%)
Total in care living with adopters at year end® (% of all in care) 3,000 (5%) 2,300 (4%) 3,580 (5%) 2,230 (3%)
Total leaving care via adoption order during year (rate per 100,000 child population) 3,700 (32) 3,200 (28) 5,360 (45) 3,820 (32)
Total leaving care to return to a parent during year 11,000 9,800 10,700 8,810
Total leaving care (guardianship to relative or former foster carer) 70 760 3,570 3,430
Average stay (years) (all leaving care in that year) 2.13 2.37 2.15 2.1

Note: * These are children in local authority care but placed either as foster children or under the provisions of an adoption placement order with the person(s)
who will be applying to adopt them. The percentage given is of all children in care at year end. Separate data are provided for those who left care during the year
following an adoption order.

Source: Department for Education and National Statistics (2015, 2019)
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might have sought an adoption order in the past) to provide long-term
legally secure care for young relatives. The provision is also available
to foster carers. This is a partial explanation for the smaller number of
adoptions by foster carers, especially when compared with the US (see
Berrick, this volume), which otherwise has a similar adoption policy.

Research on adoption and alternatives to adoption

A large volume of research going back to the mid-1970s reports on
adoptions from care and alternative long-term placements. Adoption
practice has been much influenced by US research but the aim here is
to provide an overview of conclusions from UK studies, especially with
respect to outcomes (for an overview of research, see Thomas, 2013).

Starting with birth parents, studies and personal accounts concur
that losing a child to adoption has long-term negative impacts on
many birth mothers and fathers (Howe and Feast, 2000). With respect
to adoptive families, much long-term outcome research concerns
children adopted as infants; however, only studies of children placed
from care are referred to here. Those reporting on the views and
well-being of children and young adults include Thoburn et al (1986,
2000), Hill et al (1988), Thomas et al (1999), Neil et al (2014) and
Selwyn et al (2014). Since English legislation requires those planning
and making judgements about placements from care to look to the
tuture and decide whether ‘the child’s welfare’ ‘throughout his life’
‘requires it’, longitudinal outcome research is of particular relevance.
Key longitudinal adoption studies are those of Selwyn et al (2014) and
Neil et al (2014). These report a very low rate of adoption breakdown.
Selwyn and colleagues estimate a post-adoption disruption rate of
around 3 per cent over a 12-year period, though those disrupting before
the order was made are not included. Neil and colleagues, reporting on
children placed under three, found no actual disruptions when followed
up as teenagers. However, both these studies report considerable distress
for around half of the families, especially during teenage years. Neil
et al (2014) assessed fewer than half as doing averagely well at the age
of 15-17. More than half of the 3,000 adopters (a self-selected sample)
responding to a recent BBC File on Four survey reported living with a
child who was violent, including being punched, kicked or threatened
with knives; almost half said their adoption was ‘challenging but stable’
but only around a quarter described it as ‘fulfilling and stable’ (Harte
and Drinkwater, 2017).

Another source of information comes from support and self-help
groups of adopters, birth parents and adopted teenagers and adults.
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Featherstone and Gupta (2018) report on focus groups, with adopters,
birth parents, adoptees, social workers and lawyers brought together to
debate the ethics of adoption, in particular, human rights and children’s
rights issues. Although not making claims for the generalisability of
their conclusions, they find some consensus from these different groups
that the total legal severance and undifterentiated contact arrangements
model of adoption may not be an appropriate option for many children
in long-term care needing to put down roots with new families.

Each of these studies, especially that by Neil et al (2014), provides
information on differing post-adoption contact arrangements, and
there is growing interest in sibling contact (Monk and McVarish,
2018). With respect to alternative permanence options for children
who cannot return to a parent, most studies report that children placed
with long-term foster or adoptive families when young do better than
those placed when past infancy. Reporting on alternative permanence
options, Biehal et al (2010) reported that, on most outcome measures
(other than on measures of participation and progress on educational
outcomes, for which there were no significant differences), the
adopted children were doing better than those in long-term foster
care. However, they concluded that since most of the adoptees had
joined their new families as infants but very few in the sample had
joined their long-term foster families when under five, valid outcome
comparisons could not be made. Schofield and Beek (2009), Biehal
etal (2010) and Sebba et al (2015) report encouraging messages about
outcomes for most children placed in well-managed and stable foster
care. With respect to kinship care, there is a growing body of research
indicating that, despite the kinship guardians, on average, being older
and living in poorer economic circumstances, the actual placement
breakdown rate is low (Wade et al, 2014).

Conclusion

The fall in numbers adopted from care results, in part, from positive
messages about the increased use of kinship care. This, and policy
changes to enable children to put down roots in their foster families,
has meant that the balancing required between alternative permanence
options has become more nuanced. Increased concern about the
separation of siblings to facilitate adoption and the evidence of sibling
groups waiting longer in temporary placements has led to questions
about whether an earlier long-term foster placement to keep them
together or at least maintain comfortable contact would be preferable
to adoption in some cases.
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Perhaps most important to policymakers and practitioners is the
knowledge from foster and adoptive families, therapist, teachers, and
social workers that most children who need long-term out-of-home
care are children with special needs. At the very least, they have to
come to terms with why they went into care, and most will have
experienced one or more separations and the traumas of neglectful
or abusive parenting. Whether placed with relatives, with foster carers
or with adopters, they and their carers will need special services, at
least episodically at times of stress. The recent fall in the numbers
of applicants to adopt from care may result, in part, from adoption
workers being clearer in what they tell prospective adopters about
the special challenges, as well as rewards, in parenting a child adopted
from care.

Adoption from care in England is at something of a crossroads
(Thoburn and Featherstone, 2019). With the election of a new
government in 2019, it seems likely that the present policy aims to
increase the numbers adopted from care will continue. In January
2020, there was a government commitment to increase funding for
post-adoption services in order to encourage more prospective adopters
to come forward. However, a space may be opening up between the
courts’ determination that non-consensual adoption should be a ‘last
resort’ and government policy to increase the numbers leaving care
through adoption. The chapter concludes with the following quote
from Sir Andrew McFarlane, President of the Family Division, who,
in a widely publicised lecture, reflects on the place of adoption, which
‘radically shifts the tectonic plates of an individual’s legal identity (and
those of others) for life’, and asks: ‘But is adoption the best option?” ...
How is it possible to say that by making adoption orders, particularly
in the middle to low range of abuse cases, we are indeed getting the
balance right’ McFarlane (2017, p 24).

Notes
' Although the four UK nations place children from care for adoption, the
legislation and processes for child protection and adoption services differ, as do
the numbers and rates placed, though there are many similarities. This chapter

focuses on England.

¥

For further information see the Coram-BAAF website https://corambaaf.org.uk/
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Overcoming the Soviet legacy?
Adoption from care in Estonia

Katre Luhamaa and Judit Strémpl

Introduction

Adoption is a topic that has received undeservedly little attention
in Estonian policy development, as well as academic discussions.
Nevertheless, Estonian children are adopted both in country and inter-
country. Most of these adoptions are step-parent adoptions but adoption
is also part of the child protection system. In Estonia, the term ‘adoption
from care’ is not used in policy discourse. It is defined as ‘adoption to
a new family’ and statistics also include cases when the child is adopted
from a maternity hospital or direct from the birth family.

While adoption regulation of the newly independent Estonia
continued to follow the regulation of the Soviet era, adoption practice
has gone through rapid change over the last few years. Adoption in
family' and from care show a decrease, even though the policy papers
recognise the need to move towards alternative care in a family (as
opposed to institutional care) in the form of guardianship, foster
placement and adoption (Ministry of Social Affairs, 2011). In recent
years, the number of placements in public care has remained relatively
stable (1,000 children per 100,000 child population), while the number
of adoptions has decreased from 41 children per 100,000 in 2010 to
nine per 100,000 in 2018 (see Table 3.1).

Estonian legislation and practice focus on the total secrecy of
adoptions, including the identity of the biological parents. The
background to this approach is the idea that any child should and
could have only one mother and father. This principle derives from
the Soviet legislation that was not changed in the 1990s, and it is still
a prevalent concept in adoptions from care. The institutional system
that supports all adoptions was fully reformed and centralised in 2017.

This chapter discusses these changes in law, policy and practice, and
analyses the current state of affairs of both international and national
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adoptions in and from Estonia. It draws on national policy documents,
legislation, court practice and expert interviews that give an insight into
the institutional framework and practice, as well as the way prospective
adoptive parents and families are found and prepared for adoption.? For
a better understanding of the current situation, the chapter starts with
a historical overview of its development and the impacts on adoption
from care in Estonia, followed by an overview of different stages of the
adoption process, starting from the preparations for and ending with
the consequences of adoption.

Adoption in Estonia: a historical overview

The roots of a parent-centred adoption system are in the Russian
Empire, where adoptions were the privilege of childless noblemen
who wanted to have heirs, or the rights of those who adopted their
extramarital children (Commission of Laws, 1817). During Estonia’s
first period of independence (1918-45), this tradition continued and
the legislation prescribed that: adoption should not harm the adoptee;
adoptees older than 14 had to consent to the adoption; and adoption
decisions were made by the court (Junkur, 1940; Roosaare, 1944).

During the Soviet occupation (1945-91),° prospective adoptive
parents (s 112 Marriage and Family Code [MFC]) initiated the process
by applying to the guardianship authority (s 113[1] MFC). Adoption
required the consent of an adoptive child who was older than ten,
except when the child was living in the adoptive family and did
not know that they were not the biological child of the family. The
institution where the child was placed and the legal guardian of the
child also had to consent (ss 117-20 MFC).

Adoption required written consent of the biological parents, who
had the right to withdraw their consent until adoption took effect. It
was possible to adopt the child without such consent when: the court
had removed the parental rights of the biological parent(s); parents
lacked legal capacity or their whereabouts were unknown; or a parent
had not lived together with the child for more than one year and did
not raise the child or participate in providing maintenance for them
(ss 111, 115-16 MFC).

An administrative body of the local government (which was under
the political control of the Communist Party) made adoption decisions
(s 113[1] MEC). Only courts had the right to annul the adoption in the
interests of the child. Among other reasons, it was possible to annul the
adoption on the request of the biological parents when their consent
had not been properly received (ss 128-34 MFC).
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Most of the children who were voluntarily or involuntarily removed
from their parents were placed in residential care. Single mothers had
the right to place their children voluntarily into residential care without
termination of parental rights, provided that they kept contact and
regularly visited their children (Supreme Soviet Presidium of USSR,
1944). When the mother failed to visit the child, she was declared
a parent whose whereabouts were unknown and her parental rights
were terminated, allowing the adoption of the children without her
consent (ss 9, 74 MFC). As an example, in March 1988, 44 per cent
of children in Tallinn I Children’s Home had single mothers. In 1987,
only four single mothers out of 39 regularly visited their children and
seven did not wish to raise their children but did not agree to give
up parental rights (Rahnu, 1988). Similarly, parents of children with
disabilities were strongly recommended to place their children into
special institutions; these children were not available for adoption
(Tobis, 2000; Linno and Strompl, forthcoming).

From 1986, adoptions were coordinated and decided by the
education departments of local governments, who also had information
about children in care and persons wishing to adopt; local vital statistics
offices registered such decisions (Rahnu, 1988, 22; Laas, 1991). The
focus of the process was on establishing the health of the adoptive
parent and the child.

Secrecy was a central requirement of adoptions at that time; adoptive
parents were registered on the child’s birth certificate if they so wished
(s 123[1] MFC). Adoption terminated all contact between the child
and the birth parents as the child became a full member of the adoptive
family. Secrecy of adoption was deemed essential in cases of small
children, who could not remember their life before adoption.

Furthermore, an adoptive mother could avoid social stigma by
imitating pregnancy and birth in a maternity clinic (Rahnu, 1988: 26).
Adoptive parents could change both the first and family name of the
adoptive child and the date of birth of the child (which had to be around
three months of the actual birth date). All adoption information was
kept in a sealed envelope in a safe at the local education department.

Present status of adoption from care

The Estonian child protection system is risk-oriented (Gilbert et al,
2011) and focuses on supporting the child in the family setting (Linno
and Strompl, forthcoming) and retaining the connection between
the child and the family (s 26 of the Constitution of the Republic of
Estonia). Research shows that accountability systems for adoptions
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from care are very limited in Estonia (Burns et al, 2019). The Estonian
adoption system has its roots firmly in the Soviet regulation of
adoptions, and while the regulation itself has remained relatively similar
to the regulation of the USSR, the practice and especially the adoption
counselling process have developed substantively in recent years.

International and national legal framework

After 1991, adoptions in Estonia have been regulated by two legal
acts: the 1969 MFC (in force until 1994); and the Family Law Act
1995 (FLA), which was revised in 2010. General principles included in
the Child Protection Act 2016 (CPA), such as the child’s best interests
and hearing the child, also apply for adoptions.

International treaties regulating adoptions create binding legal
obligations on Estonia and, among other things, guide the
implementation of national law (Luhamaa, 2015, 2020). Estonia is a
member of the following human rights treaties regulating adoption:

* Convention on the Rights of the Child (CRC) — ratification and
entry into force 1991;

e European Convention on Human Rights (ECHR) — ratification
and entry into force 1996; and

* Hague Convention on Protection of Children and Co-operation
in Respect of Intercountry Adoption — ratification and entry into
force 2002.

These instruments, in particular, the CRC, are used by the national courts
when interpreting child protection and adoption laws and regulation (see
Supreme Court, Administrative Law Chamber [2012] No. 3-3-1-53-12).

Until 1995, adoptions were purely administrative matters decided
by the local governments (Bernstein, 1997). From 1995 to 2017,
adoptions were prepared and coordinated by the county boards, while
the courts had decision-making powers and duties. Child welfare
services (CWS) of counties registered prospective adoptive parents,
analysed their background, prepared them for adoption, helped to
find a suitable child for them and prepared necessary documentation.
This segregation of the pre-adoption work was criticised by the
CRC Committee in 2003 and 2017. The CRC Committee pointed
out inconsistencies in monitoring foster and adoptive parents, and
recommended that Estonia establish comprehensive national policy
and guidelines, as well as a central monitoring mechanism, governing
toster care and adoption (CRC Comumittee, 2003: para 37; 2017: para
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51). This system was fully reformed in 2017, and activities specifically
connected to adoption were centralised and managed by the national
Social Insurance Board (SIB) (s 158 FLA).

The work of the SIB is supported by the CWS of the local
governments as they are typically guardians of children without
parental care. Today, the CWS of local governments are responsible
for social work with the child and organisation of family foster
care or residential care. The CWS of the local governments also
participate in the adoption process. However, the SIB has the central
responsibility for the process: it evaluates adoptive parents, collects
necessary documentation, connects the child with prospective adoptive
parents, presents documents in court and develops family evaluation
guides. Alongside the state and local governments, non-governmental
organisations (NGOs) provide supportive activities to families that
care for non-biological children (for example, consultation, training
of adoptive and foster families, and supervision).

Adoption statistics

Estonian adoption statistics reflect changes connected to territorial
reform. From 1995 to 2017, Estonia was divided into 15 counties
that represented the central government. Adoption management was
the responsibility of county boards, while child protection was the
responsibility of local governments.* There was no uniform collection of
statistics as they were collected by both counties and local governments.
Since 2017, adoption activities have been concentrated in a department
of the SIB. Table 3.1 summarises the Estonian adoptions statistics for
2010-18 and previous placements of the children adopted from care.
Children in public care in Estonia are divided into two groups: children
under the guardianship of an individual (typically family kinship
placement); and children under the guardianship of the local
government (Linno and Strémpl, forthcoming), who are placed in a
foster family, family house or residential care.” The number of children
taken into public care is decreasing, and their placement generally
follows the aim of family placement, with the number of children
under the guardianship of the local governments slowly decreasing.
In the late 1980s, there were around 400 adoptions in Estonia
annually; two thirds of them were typically adoptions by the kinship
family or the spouse of the biological parent (Rahnu, 1988: 2). Recent
data show that adoptions from care are less frequent than in earlier years.
The number of children adopted from residential care is decreasing,
while the number of children adopted from foster care is slowly
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Table 3.1: General child protection statistics (age 0-17) and previous placements
of children adopted to a new family, 2010-18 (total N and per 100,000 children)

2010 2014 2018
Child population on 1 January® 245,360 243,640 252,117
Children in public care*? 2,852 2,556 2,451
(1,162)  (1,049) (972)
From which children under guardianship®¢ 1,348 1,331 1284
(549) (546) (509)
Total adoptions from care® 101 (41) 53 (22) 22 (9)
Inter-country adoptions©* 28(11) 5(2) 0
In-country adoptions® 73 (30) 48 (20) 22 (9)

Note: ? Public care: placement in guardianship, residential care or foster care; N children
in public care is a total number of children in substitute homes, in foster care and kinship
care at the end of the year. ® Guardianship: placement with a person who is the court-
appointed guardian for the child (typically kinship placement); responsibility for the child
is transferred to the guardian. < Adoption of a child from public care in Estonia to parents
living in a foreign country. ¢ Stock number, 1 January; ¢ flow number, cases during a year.

Source: Statistics Estonia and Estonian Ministry of Social Affairs (2010-18)

increasing. This shift seems to reflect the fact that while adoption did
not previously follow on from foster care, there is a new trend where
successful foster placement can develop into adoption. There are no
aggregated data on numbers where parental rights have been removed
in relation to children who are in state care; thus, the statistics do not
show the number of children who are available to be adopted.

Main principles and ethos

Estonian courts typically only limit parents’ rights and see full removal
of parental rights as the last resort measure (see, for example, Supreme
Court, Civil Law Chamber [2019] No. 2-18-3298). The legislation
and practice of the Estonian child protection system rest on needs-
based assumptions, where the law focuses on ‘children in need of help’
or ‘in danger’, and the aim of protection is the interests of the child’
(s 1]1] CPA; see also Petoffer, 2011; Riisalo, 2011).

Terminating parental rights and adoption are typically separate
proceedings: first, the child is taken into public care and the parents’
rights are terminated; and, second, when suitable adopters are found,
the adoption process is initiated. Adoption legislation stresses the
interests of the child and the child-centric focus of the process (s 147
FLA). In practice, due to a limited number of prospective adoptive
parents, the adoption process focuses on connecting the right child with
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the prospective adopters. There are cases where adoption (including
inter-country adoption) is decided before the child has lived with the
family as the specialists try to avoid a situation where the child lives in
multiple settings before the adoption is confirmed.

The main aim of adoption is to provide a healthy family environment
for the growth of every child (s 147 FLA). This principle is the starting
point in every child protection intervention in every case where
children are in any way involved.

Estonia’s child and family policy does not substantively or
systematically focus on the issue of adoption. The Strategy of Children
and Families for 2012—-2020 does include adoptions from care as a child
protection measure, though statements on adoption are potentially
conflicting. First, the strategy stresses the need to increase placement of
children in family-based substitute care, such as foster care, guardianship
and adoption (Ministry of Social Affairs, 2011: 30, 46), instead of
residential care. Second, the strategy points out that adoption should
only be considered in cases where the ties between a child and their
biological family have been fully severed or threaten the child’s well-
being (Ministry of Social Affairs, 2011: 47). However, the stress on
family values can undermine the child’s interests as the child is placed
in residential care for an extended period in the hope that reunification
with the biological parents is possible.®

Pre-adoption practices

The adoption process consists of two phases: preparation of the adopter
family and the adoptee; and the decision-making process in court. The
description of the pre-court adoption procedure is based on several
interviews with the head of the substitute care unit of the SIB’ that
were conducted especially to collect information for this chapter.

Adoption register

The SIB coordinates the state’s general register of adoptions, which
includes information about persons wishing to adopt, as well as the
results of the finalised adoptions. This data set is confidential and is
only accessible to adoption specialists from the SIB. This centralisation
ended the duplication of information about potential adoptive parents
and local inconsistencies in adoption practice. Family evaluations and
preparation for adoption were also centralised and standardised. Behind
this consolidation was the aim to treat all families equally and arrange
evaluations free of charge and in a unified system.
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Pre-adoption work with the adoptive family

The SIB, in cooperation with local CWS and other specialists (for
example, university researchers, officials from the Ministry of Social
Affairs and members of interested NGOs), developed the system for a
family study. All the preparation of the adoptive families is standardised
(see SIB, 2018"). Central to the process is working together with
families. As the SIB works in four regional centres, its specialists are
familiar with local arrangements; adoption also requires good collegial
cooperation with the local CWS.

During the first meeting with the family, the potential adopters
receive information on different types of substitute care (guardianship,
foster care and adoption) and the preparation process (evaluation and
support system). As a rule, prospective adopters then have time to
think, and they are encouraged to come back if their wish to adopt
remains. When necessary, adoptive parents can meet other experienced
adoptive parents before making their decision.

The prospective adopters fill in an application and write motivation
letters (spouses write them separately). All these documents are registered
at the start of adoption preparations and are the basis for family evaluation.

A SIB specialist then conducts a family study, during which they
visit the home of prospective adoptive parents and talk with all
family members who live together. Families can prepare for these
conversations as they receive the discussion topics beforehand. The SIB
regards it as essential to assess the motivation of every family member
before adoption as there can be underlying motivations or the family
might need support or therapy.

Prospective adopters can participate in pre-training through Parent
Resources for Information, Development and Education (PRIDE) (a
training programme for foster, adoptive and kinship parents), which
generally targets foster families but through which adoptive families
can also receive support and counselling; the SIB has discretion to
make participation in the training obligatory (s 158[5] FLA). Practice
shows that some prospective adoptive parents leave the training because
the topics of discussion are too personal. During PRIDE pre-training,
adoptive families can change their mind and choose to foster instead of
adoption. However, if they do not change their mind, general PRIDE
training is not obligatory for adoptive parents.

When the family study concludes that the adoptive parents are
suitable, they are registered as qualified adoptive parents, and the process
of finding a suitable child starts (for 2019 this included 75 families).
When interviewed by the authors, the head of the SIB unit stressed
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that it would be best if the child could be placed with the family when
the adoption process is ongoing but adoptive parents are deemed to
be suitable. This is often not possible as many adoptive parents oppose
a placement that is not already agreed as permanent because they
are scared that the child, whose parents’ parental rights are not fully
terminated, could be returned to their biological parents.

Finding the right child

The SIB collects information about any potential adoptive child and
contacts the child and their carers to find the best adoptive family for
the particular child, while also taking into account and supporting
the feelings and considerations of the adoptive family. The SIB
documents all such discussions, advice and processes; the data collected
are confidential. The SIB takes into account as far as possible the
social context of the child and adoptive parents, for example, ethnic
background, culture and religion (s 147[1] FLA).

Estonian legislation stresses the importance of knowing the health
conditions of both the child and the adoptive parents (s 158[6] FLA).
Adoptive parents receive information on any possible congenital diseases
and health problems. This was one of the most frequently mentioned
problems noted by experienced adoptive parents (Petofter, 2017).

When interviewed, an SIB official explained that the wishes of
adoptive parents often shift — in earlier years, most adoptive parents
were looking for a smaller child; today, some older children are also
successfully adopted. For example, one family came with a wish to
adopt a small girl but when they looked at children who were waiting
for adoption, they found a teenage boy who they later adopted. Also,
a second family wanted to adopt one child but met three siblings
during the process and adopted them all as they did not want to
separate siblings.

Preparing the broader network of the child

Adoption preparations have to be child-centric and consider the needs
of'the child (ss 151, 158[6] FLA). Children have the right to participate
in adoption proceedings according to their maturity. Adoption
potentially influences the well-being of other children in the adoptee’s
network. The SIB stresses the need to know and prepare the broader
network of the child — biological relatives, siblings and everyone who
is connected to the child. The Register of Social Services and Supports
(STAR) includes such information about every child in alternative
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care in Estonia, with the basic stance that all children have the right
to know their life story, which contains all their relations and carers.

An adoption prerequisite is that the biological parents received all
possible support and help before the court terminated their parental
rights. Biological parents receive information about the planned
adoption of their child; they are also informed of the legal and practical
implications of adoption (see Supreme Court, Civil Law Chamber
[2013] No. 3-2-1-154-13). It is at the discretion of the adoptive
family whether and how they wish to keep post-adoption contacts
with biological parents. For example, some biological parents leave
their photos with adoptive parents so that children can retain an image
of their birth parents. The head of the SIB Substitute Care Unit also
pointed out in the interview that while they can link up with adoptive
families before the court decision, they have no right to intervene
in their family life after adoption. At the same time, it could help
the adoptive family if they can turn to the SIB with their questions.

Procedure in the court

The prospective adoptive parents initiate the adoption procedure in
court by submitting their application (s 159 FLA; s 564 Code of Civil
Procedure [CCP]). The SIB then provides the court with relevant
background information, including a written report on the health,
financial situation and housing of the applicants, and provides an
opinion on whether the applicants are capable of raising the child,
caring for the child and maintaining the child (s 567 CCP). The SIB
participates in the court proceedings together with the court-appointed
legal guardian (an individual or the local government) of the child
(s 158 FLA). The court also assesses the suitability of the adoptive
parents and their bond with the child.

The following consents are necessary for adoption: the person
wishing to adopt, the child’s guardian (s 153 FLA) and the spouse of
an adoptive parent (s 154 FLA). The consent of the biological parent(s)
is required when their right to custody is not fully terminated (s 152
FLA). The written consent of the child is obligatory when the child
is at least ten years of age (s 151 FLA)"'; the court should also consider
the wishes of a younger child if the child’s maturity so permits.

The court holds one or several hearings to establish the facts of the
case and check the required consents. The court informs and hears
biological parents separately from the other parties to hear any of their
concerns and, when necessary, fully terminate their parental rights.
Whether all parties meet simultaneously or separately depends on the
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discretion of the judge but the court has to hear the adoptive parents and
the child who is older than ten years. In most cases, the adoptive parents,
guardian of the child (usually the local government) and SIB would
be simultaneously present at the hearing; the court typically hears the
child before the general court hearing. According to the SIB, the court
proceedings do not take long, but are concluded within a few weeks.

A single judge in a generalist district court decides the adoption
following the CCP and the proceedings are investigative. The court
sitting can be declared closed (s 38[1]4 CCP).

Adoption decision

The court formalises adoption in a substantiated written order (ss
478|2], 568 CCP), which sets out the information to be entered into
the population register, as well as shows the legal basis for the adoption.
It also indicates whether the parents consent to the adoption. The
ruling enters into force once the adoptive parents receive it (s 268|2]
CCP). If adoption is granted, the order cannot be appealed or amended
(s 568 CCP), unless one required consent is missing.

Similarly to the Soviet system, modern Estonian law emphasises
adoption secrecy (s 164 FLA). The objective of adoption secrecy is to
guarantee the protection of the private life of children, biological parents
and adoptive parents, and to prevent undesired interference or possible
discrimination. Thus, access to the court order and the case file is limited
to the adoptive parents, the child and officials who need to enter the
information into the public databases (s 164 FLA; s 59[4] CCP).

Biological parents cannot get information about the adoptive family;
it is in the discretion of the adoptive family to establish such contact
if they so wish. To resolve this situation, the SIB consults adults who
were adopted as children and who want to find their biological relatives.

Costs relating to adoption

Adoption preparation is free of charge. The costs of the parties in the
court proceedings are typically covered by themselves; state legal aid
covers the costs of the child’s legal representative. Section 23 of the
Family Benefits Act 2017 provides for the right of adoptive families to
a one-off payment of adoption allowance (€320 on 1 January 2020).
Otherwise, adoptive families receive universal child support benefits
and the time for adoptive leave is equal to maternity leave.
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Consequences of adoption and post-adoption care

Adoption terminates all prior family relationships of the child with
and the rights and obligations arising from them (s 162 FLA). The
court can, however, require the relationship between siblings to be
maintained."” In order to protect the child’s right to identity, specialists
in the SIB advise adoptive parents to think about the opportunity to
tell the child about the adoption. Such an approach is supported by
evidence that factual information can prevent some traumatic effects
of adoption; the precise approach depends on the adoptive child’s
maturity and interest in their life story.

Per 2020 the Estonian adoption system does not have an aftercare
service for either inter-country or national adoptions. Often, the child
is not living with the adoptive family before the adoptive process, and
moves to the family only after the adoption process is completed. Pre-
adoption contact between the adoptive family and the child is also
often limited; however, once the adoption process is completed, these
families are effectively left alone. There are no special support services,
nor is the child’s adaptation or well-being evaluated after adoption.

Inter-country adoptions

Inter-country adoption appeared during the first years of
independence (Valkama, 1993; Vetik, 1995), when Estonia started
adopting its children in care to suitable families abroad. After
ratification of the Hague Convention on inter-country adoption
in 2002, Estonia limited the extent of inter-country adoptions, and
in 2020, it allows inter-country adoptions (mainly to Sweden) to a
minimal extent. These adoptions are coordinated by the SIB and
require cooperation from the CWS of the receiving state, which
prepare the documentation relating to adoptive parents. Otherwise,
such cases are decided by Estonian courts and follow the same
procedure. Whether these families receive aftercare depends on the
national system for adoptive parents.

Reflections from adoptive parents

Adoption from care has received scarce attention in academic research
in Estonia. A few master’s theses have been published on this topic
(Bonder, 2012; Petoffer, 2017); some focus on inter-country adoptions
(Amberg, 2014; Karu, 2015).

44



Adoption from care in Estonia

In 2020, a small inquiry, ‘Its my story’, was carried out, where 107
respondents answered a questionnaire, followed up with some personal
face-to-face interviews (MTU Oma Pere et al, 2019). Most adopters in this
study had experiences with the unreformed adoption system. R espondents
typically mentioned the long waiting time as problematic. As an example,
one adoptive mother waited for three years for her child who was placed
in residential care from birth, even though the child was born after she
had already been positively evaluated and prepared for adoption, and the
child’s biological mother had not opposed the adoption. A total of 68 of
107 respondents mentioned that they received insufficient information
about the health condition of the child. Some adoptive parents continued
to gather information about the biological parents in order to prepare for
the child’s possible questions (MTU Oma Pere et al, 2019).

Conclusion

Estonia has moved a long way during its independence and has, in recent
years, aimed at providing family-based care for all children. This has not
yet been a full success story. The number of children in guardianship
is increasing as the state has been able to mobilise kinship placements.
This approach is in harmony with Estonia’s general concept of family
protection, whereby children brought up by relatives are seen to have
a better chance for reunification with biological parents compared to
those who are adopted. Adoption statistics show a decrease, which is
partly due to the decrease in the number of inter-country adoptions
but also indicates that it is difficult to find suitable adoptive families.

Services provided to adoptive families follow the earlier understanding:
they are equal to biological families that have to cope with bringing
up children alone. Adoption places the child back under family care
and ends all types of state intervention. This approach is evident in
the focus on adoption secrecy and the limited obligatory training for
adoptive parents. Redefining adoption secrecy in Estonia is not an easy
process. Instead, it requires changes in understandings of the child as
a subject of their own life. Pre-adoption work with the child’s wider
network and attempts to secure relationships with siblings despite the
adoption is a positive feature of the Estonian system. Whether these
contacts are, in practice, retained requires further research.
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Notes
' Kinship adoption or adoption by the step-parent.

The authors are grateful to the Head of the Substitute Unit of the Social Insurance
Board, Ms Nadezhda Leosk, for detailed data and explanations of the pre-court
procedures and practices.

> See generally, for example, Taagepera (1993).

* A total of 213 until 2017 and 79 since 2017 under the Territory of Estonia
Administrative Division Act 1995.

Adopters wishing to adopt a child registered themselves in different counties and

2

were matched with the first suitable child available for adoption from wherever.

Estonian legislation refers to residential care units as ‘substitute homes’.

Estonian legislation has omitted ‘best’ and uses the term ‘interests of the child’

(Luhamaa, 2015: 148-51).

Services for biological parents whose children are removed are limited; their focus

is on providing visitation opportunities, provided the interactions are relatively

good. There are no specific services that could improve parents’ parental capacity

(Ministry of Social Affairs, 2011; Osila et al, 2016).

See: www.sotsiaalkindlustusamet.ee/et/lapsed-pered/lastekaitse/lastekaitse-

osakonna-kontaktid (accessed 1 April 2020). The interviews were conducted in

August 2019 by Judit Strompl.

Lapsendamise ettevalmistamise kidigus libiviidavad kohustuslikud toimingud

ja nende sisu, lapsendamise sooviavalduses esitatavate andmete loetelu ja

Sotsiaalkindlustusameti kogutavate dokumentide loetelu’ [‘Obligatory steps to be

taken during the preparation of adoption and their content, list of information to

be provided in the application for adoption and list of documents to be collected

by the Social Insurance Board’] (2018) RT I, 31.01.2018, 3.

Interestingly, the FLA 1995 initially had the age for consent at seven years.

Furthermore, the FLA 1995 included the Soviet-era principle that when the child

had lived in a family and did not know their past, they could be adopted without

the consent of the child. The FLA 2010 did not include this possibility.

> Estonia, adoption judgment AEST-01-XX, Discretion Project (ERC Consolidator
grant). Available at: www.discretion.uib.no/projects/discretion-and-the-childs-
best-interest-in-child-protection (accessed 1 April 2020).
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Adoption of children from state care
in Ireland: in whose best interests?

Kenneth Burns and Simone McCaughren

Introduction

The Irish adoption model is transforming from an adult-centric, closed
and secretive system towards a system where all children — irrespective
of their parents’ marital status — are treated equally, children have rights
independent of their parents and children’s best interest are now the
paramount principle in decision-making. Ireland has a significant
history of its children being adopted to other countries. This practice
of sending children overseas, particularly to the US, continued for
some time after adoption was legalised in 1952 (Milotte, 2012). Ireland
later became a receiving country with the adoption of children from
overseas. In the last decade, most Irish adoptions are now step-parent
adoptions (AAI, 2014-19). However, this is likely to change with
the recent enactment of the Children and Families Relationship Act
2015, which significantly broadens who can be recognised as a child’s
guardian and, for some, may obviate the need to apply for adoption.
Ireland’s history of adoption and sending children abroad for adoptions
outside of the state was influenced by an enmeshed and insalubrious
relationship between church and state (see Whyte, 1971; Milotte,
2012). While significant progress has been made in modernising the
adoption system, this reform process is progressing against a backdrop
of ongoing criticism regarding how the state has treated those affected
by historical adoptions (see the Mother and Baby Homes Commission
of Investigation [Murphy, 2019]). The state is also considering if the
practice of open adoption should now be placed on a legal footing given
the significance of recent legislative developments affecting children
in the care system (Department of Children and Youth Affairs, 2019).
Up until now, open adoption in Ireland has been a practice almost
exclusively for children voluntarily placed for adoption from birth.
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Over the last decade, Ireland has invested significant energy and
resources in reforming its children’ services (see Burns and McGregor,
2019; Burns et al, forthcoming ). For example, during this period, the
Oireachtas (Parliament) has accelerated the publication and enactment
of policies and legislation specific to children’s protection and welfare,
Ireland established a dedicated Minister for Children, Equality,
Disability, Integration and Youth position and, in 2014, a unified child
protection agency. As part of this transformation agenda, significant
work was also undertaken to reform Ireland’s adoption system. In
2010, the Adoption Authority of Ireland (AAI) was established and
adoption services were streamlined, a constitutional amendment was
passed to enable the Oireachtas to implement a difterent approach to
adoption — including facilitating the adoption of children from state
care — and new enabling adoption legislation was introduced that
widened the range of individuals and couples that can apply to adopt
(McCaughren and McGregor, 2018).

Ireland has transformed into a relatively progressive, secular and
liberal country, with marriage equality, openly gay government leaders
(including a former Taoiseach [prime minister]), divorce, improved
reproductive rights (including abortion in certain circumstances), a
strong acceptance of a diverse range of family types and an acceptance
of parenting outside of marriage (Connolly, 2015; Central Statistics
Office, 2017). It 1s against this political and social context that this
chapter examines the reforms in Irish social policy, legislation and
assessment practices in the adoption of children from state care. We
argue that the shift towards a more child-centric and rights-based
model has been welcome but Ireland is still working out how systems
and professionals can meaningfully actualise these changes in front-
line practice. The chapter examines systemic reforms in adoption,
particularly over the last decade, and considers the implications of the
new adoption system for children, parents, child protection, fostering
and adoption social workers. While recent legislation paves the way
for a greater number of children to be eligible for adoption from the
care system, there is little evidence, as of yet, of an increase in the
numbers of children in care being adopted by their foster parents.
Adoption orders are mostly granted for older teenage children in
Ireland; however, new legal measures may facilitate children from
the care system to transition into an adoptive family at a younger age
than has been the norm. Any new approach to adoption will need to
be carefully framed against Ireland’s commitment to the principle of
family reunification, as articulated in Irish social policy (Department of
Children and Youth Affairs, 2017), and Ireland’s European Convention
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on Human Rights Article 8 commitments. We conclude the chapter
by examining the inherent complexities of using adoption to achieve
the goal of stability for children in care.

This chapter’s focus is limited to an analysis of the adoption of
children from state care, particularly from long-term foster care. Readers
interested in a broader reading on adoption in Ireland are referred to
the following sources and themes, which are not comprehensively
examined in this chapter: research on adoption in Ireland (O’Brien
and Mitra, 2018a); a comprehensive analysis of adoption policy and
legislative changes in Ireland (McCaughren and Ni Raghallaigh,
2015; O’Brien and Mitra, 2018b); mother and baby homes (Powell
and Scanlon, 2015; Garrett, 2017); and access to adoption records and
birth certificates (Irish Association of Social Workers and Council of
Irish Adoption Agencies, 2020).

A brief history of adoption in Ireland

Ireland legislated for adoption in 1952, at a time when there were only
eight countries in the Western world that had no legislative provisions
for adoption (Kornitzer, 1952). The Adoption Act 1952 was based on
a closed model of adoption and Catholic principles filtered throughout
the Act. During the 1900s, Ireland’s social policies, norms and laws were
strongly influenced by an oppressively conservative Roman Catholic
ethos, with a wafer-thin separation between church and state. Women
and their partners who became pregnant outside of marriage were
often socially and morally shunned by their family and community.
The registration of marital children as ‘legitimate’ and non-marital
children as ‘illegitimate’ from 1923 until the abolition of this category
in 1987 had profound consequences for children and their parents.
A total of 125,701 children were recorded as ‘illegitimate’ between
1923 and 1984 (Ferriter, 2019). Ireland’s welfare state did not provide
supports for one-parent families, reproductive rights and technologies
were intensely curtailed, and abortion services were not available.
Adoption, largely facilitated through religious orders, was one
available pathway for citizens who found themselves pregnant outside of
marriage. The alternatives were parenting alone while being ostracised
from your community, living with your child in a mother and baby
home in which infant mortality rates were up to six times higher than
for ‘legitimate’ children (see Milotte, 2012; Garrett, 2017; McCaughren
and Powell, 2017), emigration or accessing abortion services in the UK.
The Irish state was a hostile and punitive place to be pregnant if you
were not in a church- and state-approved marital union. No financial
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support was in place for single parenthood until 1973 and many women
had little or no choice but to consider adoption. With little foresight
and forbearance, and no social policies in place to cater for single
parenthood, adoption was regarded as the ‘solution’ for all parties. The
child would be placed in a marital family — quite often with a childless
couple — thus removing the stigma of ‘illegitimacy’. The mother could
‘move on’ with her life, leave her past perceived ‘mistakes’ behind her
and be accepted back by her family and community. When adoption
was legalised in 1952, it was a closed model of adoption: women
were encouraged to ‘get on’ with their lives and forget about their
‘moral lapse’. This dehumanising and coercive system of punishment
for pregnancy outside of marriage through adoption has left indelible
scars on all those involved and is a stain on the nation. We now know
that for some women, their full, free and informed consent was not
sought for the adoption of their children (Adoption Rights Alliance
et al, 2014; Lee, 2014).

From a high point of 1,400 adoptions per year in the late 1960s/early
1970s, adoption in Ireland has been in steady decline. The adoption
statistics presented in the next section are not a true reflection of the
volume of ‘adoptions’ of children in Ireland as there is evidence to
suggest that private and informal adoptions also took place. These took
the form of children being ‘boarded-out’ from institutions to foster
parents and were often referred to as de facto adoptions (Milotte, 2012).
It is also known that a number of illegal adoptions of Irish children took
place, where children were illegally registered as the natural children of
‘adoptive’ parents. Some of these informal adoptions took place within
the wider family and some under the aegis of the Catholic Church
or other voluntary sector adoption agencies (see McConnell, 2019).

Statistics on adoption and children in state care,
1958-2018

At the last census in 2016, Ireland had a total population of 4.76 million
people, of which 1,190,502 were children aged 0-17. Figure 4.1 charts
the numbers of adoptions (including step-parent adoptions) in Ireland
over the last 60 years using data presented in five-yearly intervals. There
were over 1,000 adoptions in Ireland every year between 1964 and 1984
(except in 1979) (AAI, 2014-19). The highest number of adoptions
were made in 1967 (n = 1,493). When calculated as a percentage of all
‘non-marital births’, this figure for 1967 represented an astonishing 97
per cent of ‘non-marital births’, a figure that had dropped to 0.8 per
cent by 2008 (The Adoption Board, 2009). Between 1978 (n = 1,223

52



Adoption of children from state care in Ireland

Figure 4.1: Adoption orders, 1958-2018
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adoptions) and 2018 (n = 72 adoption orders), there was a 17-fold
decrease in adoptions.

Social and political reforms and developments in the Irish welfare
state during the 1980s and, in particular, 1990s led to a rapid reduction
in the numbers of children being adopted. This decline is largely due
to changing demographics, as well as legal and social reforms that
diluted the traditional reasons for parents to ‘choose’ adoption. The
introduction of contraception and developments in reproductive rights,
declining birth rates, social liberalisation, the growing separation of
church and state, the Roman Catholic Church’s significantly diminished
role in social policy formation and the setting of moral ‘standards’, and
the weakening of the social stigma that was once attached to ‘non-
marital’ parenthood have all contributed to a dramatic diminution in
the use of adoption. With more couples wanting to adopt than children
available domestically for adoption, the 1990s saw a sharp increase in
the number of children adopted from overseas. From January 1991 to
October 2010, there were 4,382 inter-country adoptions in Ireland.
The numbers of inter-country adoptions reduced with the enactment
of the Adoption Act 2010, which introduced more stringent regulations
for inter-country adoptions. From November 2010 to September 2019,
there were 707 inter-country adoptions (AAI, 2020). Therefore, the
pattern of Irish couples adopting infants within Ireland was, to a large
extent, replaced by international adoption.

Table 4.1 presents data on the total numbers of adoption orders
made by the AAI and the total numbers of children in foster care
adopted. The total numbers of adoptions declined by 38 per cent
between 2013 and 2018. However, the total numbers of children
adopted from state care, while small, has remained steady despite the
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Table 4.1: Adoption orders and children in state care, 2013-18

Year Adoption Adoption orders  Children adopted Children in state

orders (all) (stepfamily from care (and % of care at year end
adoptions) total adoptions)
2018 72 35 25 (35%) 5,974
2017 72 37 21 (29%) 6,189
2016 95 65 19 (20%) 6,267
2015 94 66 13 (14%) 6,384
2014 112 74 23 (20.5%) 6,454
2013 116 86 17 (15%) 6,469

Source: AAl (2014-19) and the Child and Family Agency (2014-19)

drop in total adoptions. For comparison purposes, in 1973, there were
1,402 adoption orders made, of which ten were adoptions of children
from care (0.7 per cent). In 1987, there were 1,223 adoptions and 52
of these were children in state care (4 per cent — this figure is likely
to contain infant adoptions also). In 2001, there were 293 adoptions
orders made, with 18 orders (6 per cent) being made for the adoption
of children in long-term foster placements (The Adoption Board, 2003;
AAI 2014-19). Ireland has a long-term pattern of few adoptions of
children from long-term foster care for reasons that will be considered
in a later section.

Recent legal changes to facilitate the adoption of children in care
are not yet reflected in the data presented in Table 4.1. In 2018, there
were 212 applications for assessment of eligibility and suitability as
adopters to the Child and Family Agency. Of these applications, 27 (13
per cent) were for domestic adoptions, 68 (32 per cent) for step-parent
adoptions, and 76 (36 per cent) for inter-country adoption. Of the 151
adoption assessments presented to local adoption committees in the
same year, 32 (21 per cent) were for fostering to adoption. However,
of the 177 children referred for adoption in 2018, 45 (23 per cent)
were for fostering to adoption, down 31 per cent from 2017 (Child
and Family Agency, 2020a). If the predicted increase in adoptions of
children from state care materialises, it will be another few years before
this will become evident in the data due to the length of time it can
take from making an application to the granting of an adoption order.

The numbers of children adopted from state care continues to be
very low, with 25 children being adopted in 2018, representing 0.42
per cent of all children in care at year end. The 5,974 children in care
at year end in 2018 represents 502 children per 100,000 of all children
aged 0—-17 in Ireland (Child and Family Agency, 2020a), which is one
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of the lowest rates in Europe. The 72 adoptions in 2018 represents
6.05 children per 100,000, and the 25 adoptions of children from state
care represents 2.1 children per 100,000. There were 61,016 births in
Ireland in 2018 (Central Statistics Office, 2019). We do not provide
a births relative to adoption orders calculation as, in recent years, the
largest portion of adoptions in Ireland are of teenage children rather
than infants and young children. In 2018, there were 30 adoption
orders in total granted for children aged 17, 23 for children aged
12-16, seven for children aged 7—11, nine for children aged 2—6 and
three for children aged one (AAI, 2014-19).

Finally, as outlined in Figure 4.2, it is open to the Child and Family
Agency (Tusla) or an adoption applicant to apply to the High Court
to set aside the consent of a parent who does not agree to an adoption.
In 2018, the High Court ‘resolved’ 22 applications ‘made under the
Adoption Act 2010 for the making of adoption orders and challenges
thereto’ (Courts Service, 2019: 65). However, no further breakdown
1s provided in the annual report of the Courts Service and it is not
possible to say how many of these cases related to parents opposing the
adoption of their children from long-term foster care.

Adoption process for children in state care

Ireland has a single agency for and specialist approach to adoption
decision-making. The AAI was established on 1 November 2010. It is
an independent body that was formed under the Adoption Act 2010.
Formerly known as the Adoption Board (An Bord Uchtala), the AAI
is a quasi-judicial specialist body with full-time staff. The members
of the board of the AAI — who are not full-time staff members of the
AAI — have backgrounds in law, social work, psychiatry and psychology.
Board members are appointed through the independent Public
Appointments Service for a set term of office. While the preparatory
assessment and documentary work is undertaken by the Child and
Family Agency or accredited adoption agencies, the adoption hearings
and the final adoption order decision are only made by the AAI
Each Child and Family Agency area has an adoption committee that
provides governance on adoption services and independently reviews
the assessing social worker’s recommendation on the eligibility and
suitability of the applicant(s) and their recommendation to progress
a case on to the AAIL. While cases are recommended to the AAI, the
AAI is an independent decision-making body and it is not obliged
to follow the recommendation to the local Child and Family Agency
adoption committee (see Figure 4.2).
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Figure 4.2: Adoption application, assessment and decision-making process
(Ireland)
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There are five adoption categories in Ireland: inter-country adoption,
long-term foster care to adoption, relative foster care, step-parent
adoption and infant domestic adoptions. This section exclusively
examines the process of adoption from long-term foster care.
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A total of 93 per cent of children in state care in Ireland in 2018
were in foster care (n = 5,551), most of whom were supported by the
state’s Child and Family Agency in general foster care (n = 3,957 [66.2
per cent|) or relative foster care (n = 1,594 [26.7 per cent]). There is a
relatively small, though slowly increasing, portion of children in private
toster care arrangements (1 = 388) (Child and Family Agency, 2020a).
Foster parents in Ireland are exclusively assessed as foster parents and
not as dual foster carers and adopters. However, front-line practitioners
advised that, recently, ‘traditional’ foster carers are applying to adopt
children in their care under the new adoption legalisation. In these
circumstances, foster carers who are already assessed as foster carers are
being further assessed as adopters. There are very few children placed
in state foster care at birth with the explicit goal of being adopted.
This has been an infrequently used care option due to the heretofore
absence of a concurrent care planning policy and a significant emphasis
on reunification in the Irish child protection system, which reflects the
strong family-centric influence of the Irish constitution and a strong
social policy and practice orientation to favour reunifications, or, at
least, not to sever parental rights through adoption. The Child Care
(Amendment) Act 2007 brought into law Section 43A of the Child
Care Act 1991, which grants long-term foster carers enhanced rights.
This allows foster carers more autonomy in relation to many day-to-
day issues, such as providing consent for medical treatment and issuing
passports. Foster carers can apply for enhanced rights if the child has
been living with them for a period of five years, and the Child and
Family Agency must consent in advance to the order being granted.
The process map in Figure 4.2 describes the adoption application and
assessment process in Ireland. There are two pathways for children in
state care to be adopted.

In the first pathway, a parent can request and consent to their infant
being placed in pre-adoptive foster care with the express purpose of
being adopted. The pre-adoptive foster carers’ role is to care for the
child, who will either return home to their birth parent(s) or move into
an adoptive placement. Up until now, children placed in pre-adoptive
foster care could not be placed for adoption with their foster carers.
Children would spend time in pre-adoptive foster care until such time
as the birth parent(s) consented to adoption. Under Irish law, consent
cannot be sought from the birth parent(s) until at least six weeks after
the baby’s birth. The birth parent(s) would be involved in choosing
the couple with whom the child would be placed. The child would
then move to their adoptive placement — known as the trial adoption
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period — until such time as the final consent is signed and an adoption
order is made by the AAL

The second pathway for children in state care to be adopted is via
non-consensual adoption. This process begins either with a request by
the foster parent, child or child protection social work department to
pursue adoption once it is clear that family reunification is not feasible.
Prior to the constitutional amendment on children in 2012, and the
publication and enactment of related enabling legislation, it was legally
difficult to pursue an adoption of a child from state care, especially if
the child’s parents were married. It was not the norm to consider the
severing of parental rights through adoption; reunification was always
considered as part of the child’s childcare review (care planning) process
and long-term care was preferred to adoption.

Some of the reasons for child protection and welfare social work
departments in Ireland not pursing the adoption of children from
long-term foster care included: family reunification being the default
goal for social work departments and government policy; it being
legally and procedurally difficult to pursue the adoption of children
in long-term care, especially for the children of married parents;
professional and community discomfort with severing parental rights
in a closed adoption model; the severing of support and payments for
foster parents once an adoption had been made (the child protection
department would close the case); the normative culture set by a
family-focused constitution; and the lack of a policy framework and
guidance to systematically pursue adoption, or at least to routinely
consider adoption as a feasible care option at children’s childcare
reviews. Decision-making on what was in a child’s best interests was
framed according to the aforementioned considerations.

Why are so few children adopted from state care
in Ireland?

As described earlier, Ireland has not traditionally used the care system
as a pathway to adoption. Prior to the enactment of the Adoption
(Amendment) Act 2017, ‘the threshold for abandonment in Ireland was
set up to the age of 18 years and adoption was only legally available to
children born outside marriage’ (Palmer and O’Brien, 2019: 399). It
has been argued that the criteria were both too high and impractical
to prove, which, in turn, led to many children remaining in state care
(McCaughren and McGregor, 2018). Therefore, much of Ireland’s
adoptions were ‘voluntary’, meaning that parents consented and
there were few non-consensual adoptions. While the Adoption Act
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1988 made adoption by foster carers possible, the criteria were almost
impossible to satisty.

In practice, children in long-term state care (and their foster carers),
before reaching the age of 18 years, apply for an adoption order to be
made. An adoption order can only be made in Ireland if the child is
under 18 years of age at the date of the adoption order. The statistics
therefore reflect the older age of children who tend to be adopted
from Irish state care. However, recent constitutional and legislative
changes have now opened the way for potentially more children in
state care to be adopted. Article 42A states that ‘Provision shall be
made by law that in the resolution of all proceedings ... concerning
the adoption ... of any child, the best interests of the child shall be
given paramount consideration. The legislation also includes provision
for children of married parents who have been in long-term foster
care to be eligible for adoption after a certain period of time. The
Adoption (Amendment) Act 2017 provides for the adoption of a child
who has been in the care of the state for a continuous ‘specific period
of time’ of 36 months and where there are no reasonable prospects
that the birth parents will be able to care for the child. The Adoption
(Amendment) Act 2017 states that an adoption order will only be
granted if the child has resided with the applicants for a continuous
period of not less than 18 months. The Act also states that in respect
of any child who is capable of forming their own views, the AAI or
the court ‘shall ascertain those views and such views shall be given
due weight having regard to the age and maturity of the child’, and in
making adoption order decisions, ‘the best interests of the child shall
be the paramount consideration’.

Moving towards a new model of assessment

Ireland’s earlier adoption legislation was drafted as a response to the
high number of Irish children being adopted overseas, and at a time
when adoption involved the placement of young babies with adoptive
couples. Ireland has changed quite considerably, not only in terms of
the changed demographics of children placed for adoption, but also
in terms of the much wider range of people who can now become
guardians for children, which, for some, obviates the need to pursue
adoption (for information on eligibility, see the Children and Family
Relationships Act 2015). The new Act opens up the possibility of
children becoming legal members of their foster families through
adoption along a clearer and less onerous pathway. To date, Ireland has
not operated a system of dually assessing carers: couples or individuals
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were either assessed as foster carers or adoptive parents. The assessment
criteria were different depending on whether it was a foster care
assessment or adoption assessment. The child was either going to be
fostered (and perhaps reunified with their birth family) or adopted,
and there was limited possibility for the child to be considered for
adoption by their foster carers.

From closed to more open adoptions

While the Adoption Act 2010 made a number of significant changes,
from a legal perspective, adoption is still based on the closed model
of adoption, even though front-line adoption social work practice
has embraced a far more open approach. Indeed, older adoption
legislation was written at a time when it was unthinkable that adopted
children would continue to have contact with their birth parents. Open
adoption within the broader remit of post-adoption support is now
being given real consideration in Ireland (Department of Children and
Youth Affairs, 2019).

A recent review of open or semi-open adoption in Ireland
(Department of Children and Youth Affairs, 2019) found that while
voluntary open adoption arrangements were common practice in
Ireland, there are no formal support systems in place. It also found
that there was a lack of consistency in relation to the types of open
adoption arrangements being practised. The report made a number
of recommendations about how open adoption can be practised
in Ireland in the future. Among its recommendations is that there
should be ‘a statutory basis for service to support voluntary forms
of post-adoption contact, including the exchange of information’
(Department of Children and Youth Affairs, 2019: 3). It further
recommends that guidelines should be drafted in relation to the
provision of services to support post-adoption contact where such
support is requested. It also suggests that the perspectives of children
who have direct experience of open adoption should be sought
and that an online resource for birth parents and relatives, adoptive
parents, and adopted children should be developed. Up until now, it
has been common practice for the placing agency to provide post-
adoption support to adoptive families and this included support for
those children in open adoptions. However, as the report notes,
while the Child and Family Agency (Tusla) ‘operates an “open door
policy”, practice needs to evolve in such a way that it is responsive
to the needs of families living with open adoptions’ (Department of
Children and Youth Affairs, 2019: 52).
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Unlike traditional infant adoptions, children in long-term foster
care are likely to have established links to their birth families through
contact/access arrangements (see Section 37 of the Child Care Act
1991). If a child’s relationship with their natural family is legally severed,
the state ensures that their rights under the United Nations Convention
on the Rights of the Child can be protected. The National Standards
for Foster Care (Department of Health and Children, 2003: 12) also
stipulate that children in foster care must be ‘encouraged and facilitated
to maintain and develop family relationships and friendships’, and that
children’s wishes in relation to contact must be facilitated. Children
entering the care system often have complex additional needs for which
foster parents who adopt, especially if they adopt children in their foster
care much younger than is currently the case, will need ongoing and
sometimes intensive support post-adoption. The state ought to have an
ongoing responsibility to these children, which adoption from foster
care should not extinguish.

Conclusion

A substantial cultural shift and amount of work will be required to
understand, support and navigate a new and reconstituted form of
adoption, which could facilitate a greater number of children to be
adopted from state care. However, such a transition will need to be
implemented against a backdrop to the processing of a history of
a formerly punitive, oftentimes hurtful and disorganised system of
adoption in Ireland in the 20th century. For those seeking to promote
a greater number of children being adopted from state care, trusting
an adoption system that has not yet been able to address fundamental
issues, such as the rights of adopted persons to identifying birth
information, may prove to be challenging. Adoption was historically
a response to unmarried parenthood, and creating an association
between adoption and children in care may not always be positive
in the minds of parents, children, foster carers and professionals. It
is unclear if there is a consensus about whether adoption will be, or
ought to be, prioritised over other forms of care, such as long-term
tostering. The Child and Family Agency (2020Db) is imminently due
to publish their new Pathways to Permanency Handbook. This policy is
expected to provide practitioners with guidelines on a new model
of permanency and concurrent planning, including guidance on the
adoption of children in long-term care.

The issue of resources has long been cited as a reason for long-term
drift and a fear on the part of foster carers that they and their foster
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children would not be supported financially by the state if an adoption
order was made. Cregan (forthcoming) has argued that finances may
be a barrier for some foster carers to pursue adoption for children
in their care; however, it is very likely that foster carers who adopt a
child in state care will soon be eligible to receive a support payment.
Traditional perceptions of adoption representing a ‘clean break’ may no
longer be relevant when children in state care are likely to have ongoing
relationships with members of their birth family, something that, in
practice, will continue into their adoptive placement. Indeed, the
profile of foster carers might also change. Foster care has traditionally
been seen as either a short-term or long-term loco parentis-type
arrangement, and mostly not as a starting point to adoption.

Ireland’s new adoption model repositions children’s rights and their
best interests as central to any permanency planning and decision-
making. It changes the way in which children have historically been
viewed; children now have a voice and are independent rights holders.
All decisions regarding the long-term care of children and young
people must be based on their best interests and should be assessed on
a case-by-case basis, rather than decisions being made in the interests
of adults or institutional systems.

We argue that attention must be given to the lifelong impact of
adoption and how the adoption system can best support the ongoing
needs of all parties. However, it is hoped that Ireland is moving towards
a more inclusive and coherent system focused on decision-making,
adoption assessment practices and care models based on the best
interests of the child. It is now necessary for the Child and Family
Agency to develop a dedicated post-adoption support unit that delivers
a coordinated and streamlined service.
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Adoption from care: policy and
practice in the United States

Jill Duerr Berrick

Introduction

Adoption was practised in the US before the founding of the country
and it has been legally codified since the mid-1800s. Layers of state
and federal laws have since expanded the practice and, today, the US
stands out among nations for both the number of children adopted
overall and the number of children adopted from care. This chapter
provides a brief history of adoption practice and policy in the US,
followed by an examination of current philosophical and practical
aspects of adoption from care, and concludes with an assessment of
future issues in the field.

A brief review of US adoption history

During the colonial period, adoption was used by the new European-
American immigrants to secure legal heredity so that property or wealth
could be passed from one individual to another (Carp, 2005). These
were ‘private adoptions’, whereby the care and custody of a child was
transferred from one (or two) parent(s) to another adult. Older children
(typically boys) were the usual candidates for adoption (Freundlich,
2001); some boys were also adopted to secure their labour since the
family was the primary economic engine of the developing country
(Mintz, 2004). In 1851, the state legislature passed the Massachusetts
Adoption Act, the first law to codify appropriate legal procedures
surrounding private adoption. That law attended to the rights of birth
parents and adoptive parents. It also targeted the needs of children as
unique constituents of the legal transaction (Carp, 2005).
Fast-forward to the 20th century and the phenomenon of private
adoption flourished. During and after the Second World War, out-of-
wedlock pregnancy rates rose significantly and the stigma associated
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with these births was high. At the same time, the infant mortality
rate — which had been alarmingly high for centuries — began to fall.
With the discovery of infant formula, infants could survive in settings
separated from the birth mother (Carp and Leon-Guerero, 2005).
These factors provided the main impetus for the supply side of the
adoption equation. At the same time, private individuals, eager to start
or expand their families, provided ample demand for healthy, white
infants who needed a home. Adoption as part of child welfare became
a practice specialism within social work to serve the interests of both
couples seeking adoption and babies needing new homes. Child welfare
staft were trained to serve as mediators in these private adoptions to
facilitate the legal exchange of young children between families. Their
job was to assess the appropriateness of prospective adoptive parents,
and they focused many of their efforts on ‘matching’, that is, they
assessed children as ‘normal’ or ‘defective’, and they carefully matched
parents to children using categories of race, ethnicity, physical features
and religion (Gil, 2005).

These ‘matching’ practices ensured that, for example, white children
would live with white families, black children would live with black
families and Protestant children would live with Protestant families.
The only group that experienced intentional race mismatching was
Native American/Alaska Native children. Adoption of tribal children
into white homes was considered one strategy to deal with the ‘Indian
problem’in the US. That is, if Native American children could ‘pass as’
white, the hope was they would assimilate into the dominant culture
and long-standing issues of cultural difference and tribal sovereignty
would decline. The federal government launched the Indian Adoption
Project to promote adoption of Native American children into white
homes, and from 1958 to 1967, hundreds of tribal children were
adopted out of their communities. In the 1960s and 1970s, some
estimates suggest that well over four fifths of all tribal children in
foster or adoptive homes were living with non-indigenous families
(Unger, 1977).

With the advent and greater use of effective birth control methods,
along with reductions in the stigma associated with single parenthood,
the supply of healthy babies available in the private adoption market
declined. At about the same time, child welfare caseloads and public
awareness about out-of-home care grew. By the 1970s, several factors
drew public attention to the child welfare system and to adoption from
care. Numbers in care were rising and emerging research showed the
disquieting effects of lengthy stays in the out-of-home care system.
Research showed that children who lingered in care often experienced
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instability, moving from one home to another; some child welfare
agencies lost track of children’s whereabouts altogether (Fanshel and
Shinn, 1978).

African American children were especially likely to be placed in out-
of-home care, yet the odds of adoption for African American children
were low (Barth, 1997). Transracial placement — matching African
American children with white families — grew modestly throughout the
1960s; yet, by the early 1970s, the practice grew increasingly contested.
In 1972, the National Association of Black Social Workers demanded a
halt to transracial placements for African American children (NABSW,
1972). In their statement, transracial placement was equated with
cultural genocide and white adoptive parents were cautioned that they
would not be able to adequately prepare black children to live with
the racism prevalent in the US.

These tensions — associated with race, foster care and adoption —
gained political urgency and were finally expressed in 1978, with
federal legislation governing the adoption of Native American children.
The Indian Child Welfare Act ICWA) set requirements for foster
care placements, privileging placement with extended family, with
the child’s tribe or with a different tribe (in order of preference); the
law only allowed foster care placement with a non-relative non-tribal
member if the privileged options were exhausted. During a child’s
stay in foster care, social workers were required to make active efforts
to reunify the family. The ICWA also set the standard for adoption
very high, requiring courts to prove parents unfit ‘beyond a reasonable
doubt’, which is a very high legal bar.

Two vyears later, Congress passed and the President signed the
Adoption Assistance and Child Welfare Act 1980 (AACWA), a parallel
law designed for all children in the US, except tribal children, with
some of the same intentions but somewhat different features from
the ICWA. The AACWA required states to make ‘reasonable efforts’
(rather than ‘active efforts’) to prevent foster care placement. Like its
predecessor law, it also required states to pursue reunification with
parents if out-of-home placement was required. Placement preferences
were more diffusely defined as the ‘least restrictive (most family like)
and most appropriate setting available and in close proximity to the
parent’s home, consistent with the best interests and special needs of
the child’ (US Social Security Act, s 475 [42 U.S.C. 675] 5[A)).

With the advent of the AACWA, there were over 200,000 children
in out-of-home care in the US. Many of these children had been
in care for several years, with little done to secure their long-term
living arrangements. ‘Permanence’ became a central focus of the
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new law, imposing on public child weltare agencies an obligation to
establish case plans for all children in care, and to prioritise efforts
towards reunification with the birth family wherever possible. The
law established limits on the amount of time parents were offered
services to help secure their children’s return; thereafter, adoption was
considered the second-best permanency option, though the legal bar
of proof to terminate parental rights and pursue adoption was set as a
‘preponderance of the evidence’, a much lower standard than the bar
set for tribal children.

Estimates from the early years following the AACWA suggest that
about 17,000 children were in ‘adoptive placements’in 1982 (though
there are no reliable data on the number of these children whose
adoptions were ultimately finalised). A decade later, about 20,000
children were adopted per year, and by the mid-1990s, almost 30,000
children were annually adopted from care (Maza, 1984; Flango and
Flango, 1994; Testa, 2004).

Some congressional leaders were impatient with the gradual increase
in public adoptions. They also expressed frustration that public child
welfare officials too often favoured family preservation efforts over
expedited permanency for children (see D’Andrade and Berrick,
20006). Legislators’ efforts to tilt the balance in favour of children’s
rights to permanency, over parents’ rights to their children, resulted in
the Adoption and Safe Families Act 1997 (ASFA). That law: further
limited the amount of time parents would be offered services to
promote reunification; created a list of ‘exceptional circumstances’
that, if present, would allow child welfare agencies to bypass offering
services to parents and expedite adoption; and provided annual
adoption ‘incentive payments’ to states that increased the number of
finalised adoptions above an established base rate (D’Andrade and
Berrick, 2006).

The number of adoptions from out-of-home care rose. In 2000,
approximately 50,000 children were adopted in the US from the public
child welfare system. A decade later, public adoptions rose another
16 per cent to almost 60,000 children per year (Shuman and Flango,
2013) (for details, see Table 5.1). Today, the US is referred to as an
‘adoption nation’; according to some estimates, the US has a higher rate
of adoption than any other country (Pertman, 2011). Recent estimates
suggest that the annual number of adoptions has stabilised at close to
60,000 per year (US DHHS, 2019), accounting for about 40 per cent
of all adoptions nationwide (the other 60 per cent are accounted for
by international and private adoptions) (Vandivere et al, 2009).
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Table 5.1: Trends in adoption in the US®

Year Children in out-of-home care® Number of public Rate of adoptions from Number of inter- Rate of inter-country
(rate per 100,000 children) adoptions from out-of- public care per 100,000 country adoptions adoptions per 100,000
home care® children? children

2003 510,000 (697) 50,355 68.8 19,237¢ 26.0

2005 513,000 (697) 51,323 69.8 20,679 28.1

2010 408,525 (551) 52,340 70.6 12,149 16.4

2015 427,910 (581) 53,549 72.7 8,650¢ 11.75

2018 437,283 (595) 63,123 85.9 4,059 5.5

Notes and sources: ? Data on the number of children adopted privately in the US are not available. ® Data are derived from Adoption and Foster Care Analysis and
Reporting System (AFCARS) reports #10—#26 (US Department of Health and Human Services). The denominator is derived from the US census and includes all
children aged 0-17.The numerator is derived from AFCARS and, since 2009, includes all children aged 020 (0-17 prior to 2009). Youth aged 18 and older typically
represent less than 10 per cent of the total out-of-home care population. < Data are derived from AFCARS reports #10-#26 (US Department of Health and Human
Services). ¢ Data are derived from: www.census.gov/programs-surveys/popest/data/tables.2010.html. ¢ Data noted here are from 2001. Data shown from 2001

to 2010 are derived from Selman (2009). f Data noted here are from 2006. ¢ Data noted here are from 2012 and are derived from the Child Welfare Information
Gateway, ‘Trends in U.S. adoptions’. Available at: www.childwelfare.gov/pubPDFs/adopted0812.pdf (accessed 21 December 2019). " Data are derived from the
National Council for Adoptions, see: www.adoptioncouncil.org/blog/2019/03/fy2018-intercountry-adoption-report-released (accessed 21 December 2019).
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Adoption today

Adoption is considered an essential permanency option for children
who cannot return home, in part, because the alternative of long-term
foster care with non-relatives is generally considered detrimental to
children’s well-being. Too many children experience impermanence
in foster care, where they endure sequential relationships that are
neither enduring nor legally enforceable (Testa, 2005). Adoption, by
contrast, confers considerable benefits to children, including rights to
inheritance and, in some instances, greater financial security during
childhood. Some evidence also indicates that adoption offers children
a sense of stability and belonging that is different from the experience
of foster care (Brodzinsky et al, 1998). Adoption is also a relatively
stable phenomenon; the disruption rate is very low. Some estimates
indicate that about 8 per cent of adoptions disrupt (Rolock, 2015),
though others suggest that the figure is closer to 5 per cent (Rolock
et al, 2019). Foster care, in contrast, is a relatively impermanent
setting for children, which can be especially consequential when
young children are placed in care. The large majority of entries to
care in the US are for children under the age of five (US DHHS,
2019). Given the tender age of so many children in foster care, the
prospect of long-term foster care is considered highly problematic.
As a result of the age distribution of children in care, and a generally
accepted view that children should not be raised in care long-term,
the majority of children adopted are quite young. One study of a
nationally representative sample of adoptive families found that only
20 per cent of children were older than age six at placement into the
adoptive home; almost half (45 per cent) were under one year of age
(Malm et al, 2011). According to the most recent data available: the
mean age of adopted children in 2018 was 6.1 years; 49 per cent were
male; and approximately half of children adopted in 2018 (49 per cent)
were white, 21 per cent were Hispanic and 17 per cent were black
or African American (US DHHS, 2019). Although over 100,000
children are typically available for adoption from foster care every
year (US DHHS, 2019), some children have a lower likelihood of
being adopted. African American children are about 38 per cent less
likely to be adopted compared to white children, and children with
mental health problems are less likely to be adopted; children with
other disabling conditions, however, are more likely to be adopted
(Akin, 2011).

Adoption is not the only permanency option for children in foster
care. For children placed with relatives, adoption may not be an
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appropriate outcome, in part, because relatives may be reluctant to see
the termination of parental rights for another family member. Instead,
legal guardianship is increasingly used as an appropriate permanency
option. Under guardianship, a judge transfers the care and custody of
the child but the birth parent retains their legal rights of parenthood.
Under these arrangements, a parent can petition the court for the
child’s return, should safety conditions at home substantially improve.
As adoption is considered more legally binding than guardianship, it
is preferred as a permanency opportunity, particularly for children
living with non-relatives, though an older child’s wishes would likely
be considered if guardianship were strongly preferred. Although there
is growing interest in legal guardianship for children placed with kin,
adoption is still pursued for many. In one study of adoptive families,
17 per cent of adoptive parents were relatives previously known to
the child and an additional 6 per cent were relatives unknown to the
child (Malm et al, 2011).

Despite the positive regard and philosophical orientation towards
adoption, a number of legal barriers exist to guard against its excesses.
Adoption policies vary considerably in each of the 50 states but some
general parameters shape the process. Typically, parents are offered
services from child welfare agencies, along with time to use these
services to improve the safety of their home and parenting following
a child’s removal and placement in care. Once the time frame and
services end, a social worker recommends to the judge a permanent
plan for the child. This preferred plan is reunification, but it a return
home is not possible, adoption may be recommended. Prior to an
adoption decision, a number of court hearings may occur, including
the determination to terminate parental rights for each of the parents.
The legal threshold for this decision was changed in 1997 under
the Adoption and Safe Families Act and is now based on ‘clear and
convincing evidence’. (As described earlier, the standard for tribal
children is higher. A decision that ‘continued custody of the child by
the parent or Indian custodian is likely to result in serious emotional or
physical damage to the child’ must be established ‘beyond a reasonable
doubt’ [National Indian Law Library, 2019].) Throughout the entire
process, parents are provided free legal counsel if they have a low
income, or they can secure legal counsel on their own. In several states,
children are also assigned a lawyer, and the public agency also argues
its case through legal counsel.

Parents have rights to appeal each decision, including the
determination to terminate parental rights. Depending on the age

of the child and the state in which the child lives, the child may be
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invited to share their view about adoption as well. Appeals by one or
more parties can be frequent, usually resulting in delays to the adoption
process. The right to appeal, however, is designed to ensure equal
protection for parents and children against capricious actions by the
state. Once the time period for all legal appeals has elapsed, a child is
considered legally free for adoption.

Across states, some other general principles apply, though there is
great variability in policy and practice. The ‘best interests of the child’is
the standard used to determine if adoption is appropriate. As adoption
is not possible until after termination of parental rights has occurred,
the focus of judicial proceedings is not on the birth parent(s), but solely
on the child. One way to make a relevant best interest determination
is to ask the child about their wishes. Depending on the state, children
aged ten or older are typically asked to express their views and are asked
for their consent. Finally, adoption decisions are usually confidential.
Unless there is agreement among the parties, the birth parent may not
know the identities of the adoptive parents, the child’s name and birth
certificate are usually changed, and related documentation is reissued
by the state (Hollinger, 2012).

Following adoption finalisation, adoptive parents typically receive
an initial tax credit; thereafter, they usually receive a monthly subsidy,
similar to the foster care subsidy, until the child turns 18. These federal
subsidies are available to children who are categorised as ‘special needs’
or ‘hard to place’ (NACAC, 2019). Given that the large majority
of children in foster care come from disadvantaged backgrounds or
have one or more health, developmental or mental health conditions
(Burns et al, 2004), most children are considered eligible (federal
data indicate that 93 per cent of adoptive parents receive an adoption
subsidy [US DHHS, 2019]). In fact, one study showed that about half
of children adopted from care had a special healthcare need (Malm
etal, 2011), and approximately half of boys adopted from care utilised
mental health services, as did almost two fifths of girls (Tan and Marn,
2013). Adopted children are entitled to publicly funded medical and
mental healthcare (Medicaid) until age 21, some are covered up to age
26 through the Affordable Care Act, and others may be covered by
their adoptive parents’ employer-sponsored health insurance (CWIG,
2015). Some evidence suggests that the economic supports offered to
families are an important incentive promoting adoption for children
who would otherwise remain in foster care (Argys and Duncan, 2007).
Other evidence shows that public expenditures for adoption are less
than foster care due to reduced court costs, social worker costs and
other service needs (Zill, 2011).
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Future issues in adoption

Some aspects of adoption practice are changing rapidly and dramatically
in the US, in part, as a response to the changing composition of
adoptive families and in response to changes in the social environment.
Adoption from care evolved in parallel with private, independent
adoptions based on many assumptions of privacy, confidentiality and
secrecy (Carp, 2004). Today, however, the majority of children adopted
from care are adopted by their foster parents (52 per cent) or by a
relative (36 per cent) (US DHHS, 2019). As such, children, foster/
adoptive parents and birth parents are typically known to one another
before adoption proceedings begin.

When all members of the adoption triad (birth parent, adoptive parent
and child) are known to one another, open adoption is often pursued.
Open adoption may involve a variety of strategies to maintain contact
between children and birth parents, including annual cards or letters,
phone contact, or regular meetings. Grotevant and McRoy (1998)
have referred to open adoption as a ‘continuum of openness’ given the
variety of family preferences. Many states have allowed open adoption
agreements to be instated at the point of adoption. These are typically
non-binding agreements that set the parameters for parties’ hopes and
expectations more than requirements. Sometimes, arrangements for
openness are mediated by the state; other families make arrangements
informally. Evidence from one study indicates that about two fifths of
adopted children have had contact with their birth family following
adoption (Malm et al, 2011). Research on open adoption suggests that
the agreement guidelines are usually followed during the early years
after the adoption but that the frequency of contact between birth
parents and children usually declines over time (Berry et al, 1998).
In general, the research on outcomes for children experiencing open
adoption are neither positive nor negative (Grotevant et al, 1999);
one national study of children adopted from care found no differences
between children whose adoption was open compared to children
whose adoption was closed (Vandiviere and McKlindon, 2010).

Adoption contact agreements may be between birth parents
and children, as well as between siblings who are separated. Some
evidence suggests that sibling relationships are especially meaningful
and important to children in care (Herrick and Piccus, 2005), so their
separations through foster care or adoption require especially thoughtful
consideration, and open adoption agreements can help in that regard.
Increasingly, however, siblings are often placed together in the same
adoptive home, either simultaneously or sequentially. In one national
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study, over four fifths of adopted children from foster care also had a
sibling placed in foster care; about two fifths saw their sibling adopted
into their adoptive home with them (Malm et al, 2011).

Just as attitudes about privacy and secrecy in adoption are changing,
so are cultural mores about who is an appropriate adoptive parent.
Over two thirds of adoptive parents (68 per cent) are married or
unmarried (3 per cent) couples, though the number of single adoptive
parents is rapidly rising and well over one quarter of adoptive parents
are single (25 per cent female; 3 per cent male) (US DHHS, 2019).
In some states, efforts to recruit adoptive parents from the lesbian,
gay, bisexual, trans and queer (LGBTQ) community are also robust.
Training and support for social workers has expanded significantly in
the US to address prejudices and stigma (Mallon, 2008). Nevertheless,
in some states, adults who are LGBTQ are discouraged from pursuing
adoption, and another handful allow private, non-profit agencies to
deny opportunities for public adoption to members of the LGBTQ
community (Agosto, 2012)."!

Discussions about sexual orientation and its appropriateness for
care mirror historical debates about the role of race and transracial
placement in the field of adoption (for a discussion, see Bartholet,
1991) and, before that, the role of religion in trans-religious placements
(for a discussion, see Pfeffer, 2002). However, Congress effectively
ended the debate when they passed the Multi-Ethnic Placement Act
1996, prohibiting states from denying or delaying foster or adoptive
placements based on the race or ethnicity of the child or of the
prospective foster or adoptive parent. In the most recent national study,
about one quarter (28 per cent) of children adopted from care were
living in transracial, transethnic or transcultural households (Malm
et al, 2011), and the research evidence on outcomes for children
in transracial adoptive homes is generally positive (Vandiviere and
McKlindon, 2010). The Multi-Ethnic Placement Act was passed, in
part, based on the argument that denial of transracial placements was
racially discriminatory and therefore illegal under the equal protection
clause of the US constitution.

Ten states currently allow state-licensed child welfare agencies to
refuse to work with LGBTQ individuals or couples if such work
conflicts with their religious views (Movement Advancement
Project, 2019). Whether Congress will pass similar legislation to
ban discrimination against the sexual orientation of adoptive parents
is unlikely in the near future. Advocates of the ban on LGBTQ
families argue that forcing private agencies to serve LGBTQ families
is antithetical to their religious convictions; efforts to force agencies
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to work with LGBTQ parents thus violate the first amendment right
to freedom of religion. Critics of the ban, however, refer to the equal
protection clause of the constitution and argue that their right to
publicly funded adoption services cannot be abridged.

Other topics likely to garner significant attention relate to the
needs of children following the adoption decision. A good deal of
research suggests that raising children who hail from foster care can be
challenging for many families (Hill and Moore, 2015; Good, 2016).
The large majority of children in foster care have health, mental health
or developmental challenges that require a highly effective caregiving
environment (Berrick and Skivenes, 2012). As such, demand for
post-adoption services is high. Unfortunately, many adoptive parents
who need services indicate that services are unavailable, or services do
not meet their needs (Barth and Miller, 2004). As such, demand for
post-adoption services is likely to continue to be an important issue
in adoption policy discussions; determining whether federal, state or
local jurisdictions are responsible for financing these services, and for
how long, will be contested.

The most difficult adoption issue likely to shape policy and practice
in future years relates to the ICWA, the 1978 law described earlier
that set strict conditions under which tribal children could be adopted.
The ICWA was designed to:

protect the best interests of Indian children and promote
the stability and security of Indian tribes and families by the
establishment of minimum Federal standards for the removal
of Indian children from their families and the placement
of such children in foster or adoptive homes which [will]
reflect the unique values of Indian culture. (s 1902 ICWA)

It placed significant restrictions on state and local governments to limit
the separation of children from their parents; it created placement
preferences so that if children were separated into foster care, they
would remain with their extended family, in their own tribe or in
another tribe; and it set a very high bar for terminating parental rights.
The goals of the ICWA were to cede to the tribes authority to care for
their own children, as well as to limit the likelihood that children would
be separated from their family, their tribe and their cultural heritage.

Advocates for the law point to the importance of tribal bonds and
suggest that the best interests of the child can only be considered
when children have the opportunity to grow and develop within their
tribal identity (Cross, 2014). In short, cultural continuity, it is argued,
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is always in the best interests of the child (Weaver and White, 1999).
Critics, however, suggest that the ICWA places the tribe’s interests over
the interests of individual parents, particularly if or when individual
parents’ tribal afhiliation has no personal meaning. As such, the [CWA
has the potential to pit parents’ rights against tribal community rights,
with the law favouring tribal community rights.

The law has been tested before the US Supreme Court in a 2013
decision (see Adoptive couple v Baby girl — 570 U.S. 637, 133 S. Ct.
2552 [2013]). In that case, a toddler was ultimately allowed to remain
with her non-tribal parents but the judges demurred on the merits of
the ICWA’s preferential restrictions. A new case, much debated in child
welfare circles, is likely to make its way to the US Supreme Court as well.
In that case (Brackeen v Bernhardt 942 E 3d 287 — Court of Appeals, 5th
Circuit 2019), critics argue that the ICWA hinges on racial preferences
that should be viewed as unconstitutional under the equal protection
clause of the 14th amendment. Advocates for the ICWA argue that the
placement preferences in the ICWA are based on the rights of tribal
sovereign nations and that race is not a factor. If the ICWA is overturned,
the decision would have far-reaching implications for adoption and many
unrelated issues relating to tribal sovereignty in the US.

Conclusion

Adoption has long been used in the US as a strategy to secure
legally binding and lasting relationships for children who have been
separated from or who have lost their parents. Today, large numbers
of children are adopted from care, though over 115,000 remain in
care with an ultimate ‘goal’ of adoption (US DHHS, 2019). Some
of these children will eventually be adopted; others may transition to
guardianship and some may be reunified. The notion of ‘permanency’
for children has been taken quite seriously in the US. Some states
have aggressively pursued permanency opportunities, dramatically
reducing the proportion of children who remain in care long-term
(see Magruder, 2010).

A number of federal policies have been developed to incentivise and
support adoption in the US. Today, adoptive parents receive financial
support through tax credits and direct payments, and states can receive
financial benefits from the federal government when the numbers
of annual adoptions rise. There is no sign in the US that enthusiasm
for adoption is in decline; quite the contrary. Both the demand for
children among adults hoping to start or grow their family, or to make
a difference for others, and the supply of children with little prospect
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of returning to their original family suggest that adoption is likely to
continue to be viewed as a viable strategy for securing children’s futures.

Recent debates about the ICWA have exposed some of the challenges
associated with privileging community/tribal rights over the rights of
individual parents or individual children; however, that debate has not
been considered relevant to non-tribal children, who represent the vast
majority of all adopted children in the US. In the larger US community,
children’s rights to permanency prevail in most adoption discussions,
ensuring that the practice will likely continue for some time to come.
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Note

' Public child welfare agencies may not discriminate based on race, national origin,
religion or sexual orientation. Private agencies (usually religiously affiliated) are
not held to the same standards relating to discrimination, though many provide
adoption services to children in foster care. On 1 November 2019, the Trump
administration announced a new federal rule that would allow discrimination

against LGBTQ prospective adoptive parents.
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Adoption from care in Austria

Jenny Krutzinna and Katrin KriZ

Introduction

The child has already been living in the household of the
now adoptive parents for several years, thus adapting the
legal status to the social status. The adoption therefore
had to be approved. (Case AAUTO05-17 from 2017
court judgment)

Austria is a federal republic, consisting of nine states, with a child
population of 1,535,958 as of 1 January 2019 (Statistik Austria, 2019a,
2019b). Austrian federalism is limited, in that only few legislative powers
remain with the regional states (‘Ldinder’). The domain of child welfare
and protection is one of them and thus falls under the responsibility of
the states. The federal 1989 child welfare law constitutes the basis of
child welfare services (CWS) but the nine states have their own laws.
Austria’s decentralised and regionalised system, with no nationwide
quality criteria, a lack of many standardised and comparable statistics,
and large variation in local practices, met with harsh criticism in the past
(Reinprecht, 2015). The 2013 Federal Child Welfare Services Law (B-
KJHG) introduced uniform criteria for service providers and standardised
statistics across the regions; however, it did not change the systemic
division of competencies between the federal state and the regions as
the implementation of child protection legislation and responsibilities
remained at the district and regional levels (R einprecht, 2015). The local
and regional variation in services may be further exacerbated following
the devolution of child welfare from the federal level to the nine states
after the repeal of the first part of the 2013 Child Welfare Services Law.

Legislation and organisations

Adoption is regulated by Articles 191-203 of the Austrian Civil
Code, which set out the conditions for adoption: ‘The adoption of a
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minor child shall be granted if it serves the child’s well-being, and if
a relationship [between the child and their adoptive parents| has been
established or should be established” (Art 194 Austrian Civil Code).'
‘While the law seems to promote adoption in cases where children have
developed a parent—child relationship with their prospective adoptive
parents, it is rare that children in foster care are adopted by their foster
carers. Based on our own inquiries with the states’ public CWS for the
years 2016 and 2017, there are only a few of these adoptions in each
of the nine regional states per year. No national statistics on children
who are adopted from care are available. We have relied on interviews
with several key informants and experts in the field of child welfare
to fill the knowledge gaps. The adoptions of children in care by their
foster families include: children whose birth parents wish them to
be adopted, for example, if they have started a new family and the
child is doing well in the foster family; children whose foster parents
approach the CWS when the children have not had contact with their
parents for a long time to ask the CWS to approach the court regarding
adoption of the child; and foster children seeking to be adopted by
their current foster parents.

Most children adopted domestically are adopted shortly after birth,
either because their parents (mostly mothers) decided that they want the
child to be adopted, or because their mothers gave birth ‘anonymously’
at the hospital, that is, without revealing their identifying personal
details to the hospital staff. In both cases, the CWS will have custody
of the baby and will choose prospective adopters from a long list of
adoption applicants. There are currently approximately ten adoption
applicants per child, some of whom will have been waiting for up to
five years to adopt a child (Braunisch et al, 2018). These children will
be placed with adoptive rather than foster families and adoptive parents
can already visit the baby in hospital. The baby will stay with their
future adoptive parents for six months before an adoption can occur.
During this period, the birth mother can withdraw her consent to the
adoption without the need for specific reasons.

Unlike many other countries, Austria allows foster parents to apply
for full custody of a child they are caring for, provided that this is in
the child’s interests, that a parent—child relationship has developed with
the foster parents and that reunification with the biological family has
been ruled out (Art 184 Austrian Civil Code). This allows foster carers
to make decisions concerning the child’s life without intervention by
biological parents or the CWS, and without having to first adopt the
child. Previously, foster carers retained their right to receive foster
child allowance payments following the transferral of full custodial
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rights to them; however, this is now only possible where exceptional
personal and financial circumstances of the foster carers necessitate such
payments (Art 44 Child Welfare Services Law of Vienna). In practice,
this loss of financial support provides a disincentive to applications for
full custody by foster families. The level of foster allowance is set by
the states and depends on the age and needs of the child (for example,
Vienna grants a basic monthly allowance for a child under six years
of age of €510 (Stadt Wien, 2020b)). From the child’s perspective,
adoption could be seen as preferable because it gives the child more
rights in terms of financial support as adoptive parents are financially
responsible for the child by law whereas foster parents are not (and,
most commonly, biological parents lack the funds to support their
children who are placed in care).

Trends and statistics

The Austrian statistics available to the public do not capture the
exact ages when children are adopted, nor do they allow a distinction
between different types of adoptions.” Therefore, we do not have any
data on the children adopted from care, as defined in this volume.
The adoption statistics by the Austrian Office of Statistics are based
on the court decisions about adoptions (Statistik Austria, 2019a).
The Federal Child Welfare Services Law requires nationwide data to
be collected at the federal level, while previously the states produced
their own reports. Since 2015, national numbers have been published
in an annual report, which includes numbers on domestic adoptions.

We know that the number of domestic adoptions has declined
somewhat from approximately 11 per 100,000 children in 2002 to
around six per 100,000 in recent years (Federal Ministry of Labour,
Family and Youth, 2019a; Statistik Austria, 2019a). Table 6.1 provides
an overview of the number of children who have contact with the
Austrian child welfare system; Table 6.2 shows the number of children
in out-of-home care; and Table 6.3 shows the number of domestic and
inter-country adoptions. A comparison of the tables illustrates how
rare child protection adoptions are in comparison to out-of-home care.

While fostering can, in theory, be an entry point to adoption, it is
the exception, with children more likely to return to their biological
parents or stay with foster parents until the age of legal maturity
(18 years in Austria) (Die Presse, 2016a). In Graz, for instance, only
one child is adopted by their foster parents every three to four years.
This highlights the child welfare system’s clear focus on family
reunification or, where this proves impossible, on long-term foster
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Table 6.1: Statistics about the child welfare system’s responses, 2018

Child welfare in Austria Statistics  Per 100,000
children

Child welfare statistics

Number of children receiving child welfare services, including 49,580 3,228
care support services and out-of-home care provision

Number of children receiving care support measures 36,255 2,360
Number of children receiving out-of-home care provision 13,325 867
— in residential care? 8,110 528
—in foster homes® 5,325 347
Number of court-ordered measures 5,413 352
— as out-of-home care 4,784 311
— as other support services 629 41

Note: ® These numbers are only partially adjusted for those cases where a child received
support under both categories.

Source: Bundeskanzleramt (2019)

Table 6.2: Children receiving out-of-home care

Year Number of children Per 100,000 children
2018 13,325 868
2015 13,126 868
2010 11,088 719
2005 10,043 622

Source: Federal Ministry of Labour, Family and Youth (2019b)

Table 6.3: Adoptions in Austria (excluding stepchild adoptions)

Year  Number of adoptions Per 100,000 children Child population®
(domestic adoptions only)

Domestic Inter-country

2018 99 11 6.4 1,535,958
2017 82 20 53 1,533,569
2016 93 28 6.1 1,525,337
2015* 104 30 6.9 1,512,787
2010 110 - 7.2 1,541,669
2005 156 - 9.7 1,614,076

Note: @ Inter-country adoptions were not reported prior to 2015. Adoption numbers prior
to 2002 not available. ® As of 1 January of the relevant year, that is, 2018 data are from 1
January 2019.

Source: Bundeskanzleramt (2019) and Statistik Austria (2019b)
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placements until the child reaches maturity, with contact with the
birth parent(s). Our own inquiries with the CWS in the nine Austrian
states indicate that there are between zero and two adoptions of
children living with foster parents per state per year (approximately
ten per year in the entire country). In addition, the official statistics
indicate that there were 36 anonymous births in Austria in 2018 and
five babies placed in baby boxes (Bundeskanzleramt, 2019). These
would be infants who, if not ‘claimed’ by their parents within six
months, might have been adopted.

Principles and systemic factors underpinning child protection
adoptions in Austria

The principles of family preservation and subsidiarity are strongly
embedded in child welfare legislation and policy in Austria. According
to the subsidiarity principle, the state, including the CWS, will provide
social assistance only when the family cannot provide it (Reinprecht,
2015). Where adoption is considered the best option for children, it
is governed by the principle of permanency for the child — the law
supports adoptions of children by caregivers with whom they have
established a strong bond. Furthermore, it is governed by the biological
principle (parental consent to adoption, retaining legal ties between the
child and the birth parents post-adoption, and the child maintaining
contact with birth parents), as well as the participation of older children
in the adoption process.

The typical approach to permanency for children in care is foster
care, not adoption. This is illustrated by the low number of adoptions
in comparison to the overall number of children in care. As the quote
at the beginning of this chapter indicates, a justification for adoptions
of foster children by their foster families typically used by the courts
is that the children have already developed an attachment to their
foster carers and view them as their social parents. Foster care may be
the preferred permanency option over adoption because the CWS
work under the assumption that children can eventually be reunified
with their family given the provision of enough support to the birth
parents by the CWS, as one of our social worker interviewees revealed.
In practice, very few children are reunified with their families, with
approximately 90 per cent of all children staying in long-term care;
also, the CWS will usually not support children’s move back to their
biological parents if they have already spent significant time with
their foster carers (Braunisch et al, 2018). Unfortunately, the Austrian
statistics do not provide any longitudinal information about children
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in care, so we do not know at what age children typically enter care
and how long they remain in care.

The strength of the principle of family preservation is related to the
strength of the biological principle, which is reflected in Austrian law.
A peculiarity of the Austrian system is that: adopted children retain
limited legal ties to their biological parents; they have the right to
inherit from their biological parents after adoption (Art 199 Austrian
Civil Code); and birth parents remain the child’s parents within the
construct of the subsidiarity principle. This means that birth parents’
liability to pay child support persists but ranks behind the adoptive
parents’ obligation. Thus, birth parents must only financially support the
adopted child if the adoptive parents become unable to do so (Art 198
Austrian Civil Code). A peculiarity of the Austrian adoption system
is that it allows only for TVertragsadoption (contractual adoption), rather
than Tolladoption (full adoption), which prevents the adoptive child’s
legal integration into the wider adoptive family (Bundeskanzleramt,
2020a). The biological principle also means that strong emphasis is
put on the biological parents’ consent to the adoption. Adoptions
without parental consent are extremely rare in Austria due to a high
legal threshold for dispensing with parental consent (Burns et al, 2019)
and a social work culture of hesitance towards cutting all ties between

the child and birth family.

Pre- and post-adoption practices and decision-making
regarding adoption

Practices with children, birth parents and future adoptive parents

Prospective adoptive parents are required to attend a preparatory course
for adoption applicants. These are typically outsourced by the states to
charities or non-governmental organisations (NGOs). In Vienna, the
association Eltern fiir Kinder Osterreich (Parents for Children Austria)
has been commissioned to prepare applicants for adoption (Eltern flir
Kinder Osterreich, 2020a). Special modules are offered depending
on the type of adoption, and some elective modules are also offered.
The preparatory course consists of lectures, group work, exercises and
reflection, and its completion is a prerequisite for the official suitability
assessment. In Vienna, the suitability of the adoptive parents is assessed
by two professionals of the child welfare services agency (Art 52[1]
Child Welfare Services Law of Vienna; see also MAG ELE 2015).
The CWS emphasise children’s right to know their biological
heritage. Thus, the prospective adopters’ understanding of children’s
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ancestry as important to children’s development is underscored, and
adoptive parents are expected to be honest and open with children
(Stadt Wien, 2020a). The child welfare agencies are under a legal
obligation to keep documentation about the child’s biological parents
tor 50 years after the date of approval of the adoption. The child’s
custodians may request information for particularly important medical
or social reasons, as long as the adopted child has not yet reached the
age of 14, after which point the child has this right (Art 49 Child
Welfare Services Law of Vienna).

After the CWS agency has found adoptive parents for the child, the
birth parents need to grant permission. Birth parents’ declarations of
consent must be delivered to the court in person; however, if this causes
disproportionate difficulties or costs, or the proceedings have not yet
started, parental declaration can be given via a notarised document
(Art 86[4] Non-Contentious Proceedings Act 2003). The birth parents
can decide to revoke their consent in person or writing until the court
decision (Art 87 Non-Contentious Proceedings Act 2003).

Section 6 of the Austrian Civil Code (Arts 1911f) sets out the formal
criteria for adoption. Adoptive parents must have legal capacity and
be over 25 years of age. Married couples can only adopt jointly unless
one parent is the biological parent of the child to be adopted. If the
adoption applicants are currently acting as trustees for the child, they
must first be released of their responsibilities and prove the discharge
of their duties before they can adopt the child. In addition, the consent
requirements outlined earlier must be fulfilled.

Decision-making regarding adoption

Decision-making body and consent

Adoptions in Austria typically only occur with parental agreement.
They are based on a written contract between the biological parent
and the child protection agency (closed adoptions), or the biological
and adoptive parents (open adoptions). Adoptive children themselves
sign this contract if they have sufficient decision-making capacity.
Consent to the adoption must be given by the biological parents, the
married adoptive parents or the spouse of the adopting adult, and
the legal guardian of the adoptive child. Until mid-2018, a child of
14 years or older also had to consent to the adoption; however, under
the current law, only the child’s guardian must give consent. The law
imposes a positive presumption of decision-making capacity (Art 192[2]
Austrian Civil Code); in practice, some states have set this at age 14
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(Kinder- und Jugendhilfe Oberosterreich, 2019). Where a child is
found to lack decision-making capacity, the child’s legal representative
will sign the adoption contract on the child’s behalf and in line with
the child’s best interests (Art 192 Austrian Civil Code).

Adoptions only become valid it approved by a court (Bundeskanzleramt,
2020b). Adoption proceedings are held at district courts and are
presided over by a judge with expertise in family law. These hearings
are typically not open to the public. The courts will always ask the CWS
for a Stellungnahme (statement of opinion) when making a decision
and will typically assess whether there are significant arguments against
the adoption, as reported by one of our interviewees. The approval of
the adoption by the court renders the adoption official. The adoption
contract can be drafted by an attorney, a notary public and the CWS
(Land Salzburg, 2019). Strict consent requirements apply: the court
can only grant permission for an adoption if the child’s parents, the
spouse or domestic partner of the adoptive parent, and the child
who has reached maturity but who lacks legal capacity or the legal
representative of the minor child consent to the adoption (Art 195
Austrian Civil Code). Although adoption requires parental consent,
an exception applies where the location of the parents is unknown
for at least six months, or where the parents are incapacitated for
longer than a temporary period (Art 195[2] Austrian Civil Code).
The court must deny permission to the adoption if a biological child’s
care or subsistence is endangered by the adoption (Art 194[2] Austrian
Civil Code).

Children have a right to be heard, which may be waived where
children are unable to be heard for longer than merely temporarily
(for example, due to young age), or where it may endanger the child’s
well-being (Art 196 Austrian Civil Code). Typically, children are heard
directly by the judge; however, they may also be heard by the youth
welfare agency, the family court services, the juvenile court services
or by other appropriate means, such as by experts, if they have not
reached the age of ten years, if required by their development or
state of health, or if it is otherwise unlikely that children will express
their sincere and uninfluenced opinion (Art 105 Non-Contentious
Proceedings Act 2003).

Other parties with a right to be heard are children’s current foster
parents or the manager of the residential home where the child resides,
as well as the CWS. This right does not apply to a person who has
previously acted as legal guardian for the child in signing the adoption
contract on the child’s behalf, or where a hearing could only be
arranged with disproportionate difficulties.
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The role of different parties

The preparation for the adoption is done by the child welfare agencies,
which: advise and guide the birth parents during the adoption; advise,
prepare, assess and train the adoptive parents; and choose suitable
adoptive parents based on the child’s needs (see, for example, Article
50 Child Welfare Services Law of Vienna). Until 2020, the legal
provisions setting out pre- and post-adoption practices and procedures
were found in the Federal Child Welfare Services Law (B-KJHG) but
they are now regulated by state laws.

The CWS with district offices (in the eight states) and the CWS Unit
of the Social Work Department of the City of Vienna are responsible
for drawing up the adoption contract, filing an application with the
court and providing an assessment to the court (Bundeskanzleramt,
2020b). There is no legal minimum period that a child has to spend in
pre-adoptive care in Austria (Sapinski, 2016a), but children usually live
with their prospective adoptive parents for at least six months before an
application to court for adoption is made by the CWS. (Unlike foster
parents, the prospective adoptive parents do not get paid.)

The CWS meet with the parents to explain the legal consequences
of the adoption. The adoptive parents and the biological parents will
sign a contract (Bundeskanzleramt, 2020b). The CWS then complete
an Adoptionsantrag (application for adoption), which they send to the
court. In the case of an adoption from foster care, this application
includes a Pflegeaufsichtsbericht (report about the foster carers), which
contains: the history of the foster carers; their partnership history
and professional status; the child’s history and how well the child has
done with the foster parents; the parents’ background; and the fact
that everyone agrees to the adoption, that there exists a child—parent
relationship between the child and the foster carers, and that this is why
the CWS are applying for an adoption. The judge can call a meeting
with the parents and/or the adoptive parents and hear older children;
typically, the court will rely on the CWS report rather than arrange
a hearing with the parents, as reported by one of our key informants.
Once an adoption has been approved, there are no further checks by
the CWS of the adoptive family. However, post-adoption services,
typically in the form of seminars or support group meetings, are
sometimes available through NGOs that provide support to adoptive
families. In international adoptions, depending on the child’s country
of origin (for example, South Africa), the CWS may be obliged to
provide post-placement reports to the authorities over a period of
several years (see Eltern fiir Kinder Osterreich, 2020b).
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The decision, which is written by the judge, is sent to the involved
parties in a document that is typically three to four pages long. It
contains the name of the court and judge, the date of the decision
and the type of decision made by the judge (adoption granted or
not), followed by information about the adoptive parents, the child
and the birth parents, the date when the decision goes into effect,
and the reasoning behind the decision (as specified in Article 89
Non-Contentious Proceedings Act 2003). The section on the judge’s
reasoning provides some brief background information about the child’s
care trajectory leading to the adoption and explains the reasoning in
reference to the law. The decision can be appealed within 14 days but
only for very significant legal reasons, for example, when the court
that decided the appeal deviated from the case law of the Supreme
Court, or the case law is missing or inconsistent (Bundeskanzleramt,
2020b). The appeal is then decided by the next higher-instance court,
up to the Supreme Court. District court decisions about adoptions are
not publicly available; discretionary approval may be granted by the
Ministry of Justice for access for research purposes. The Supreme Court
publishes decisions about appeals on the Rechtsinformationssystem des
Bundes (RIS) (the legal information system of the federal government)
(Bundeskanzleramt, 2020c).

Arrangements for post-adoption birth parent and sibling contact

Austrian law does not grant any rights for contact to birth parents
or other family members after an adoption has been approved by the
court. Contact rights with regard to children taken into care were
extended through the 2013 Law Amending Child Custody and
Right to a Name (KindNamR AG), with the effect that third parties,
including siblings, now have a right to contact where there is a close
personal or familial relationship between the child and the third party
(Art 188[2] Austrian Civil Code). Where contact is deemed to be in
the child’s best interests, the court can make the necessary order. Such
a third-party contact application may also be filed by the CWS, and
contact orders must be made if the child’s well-being would otherwise
be endangered. In practice, upon successful application to the court,
children may thus continue to have contact with their birth family
under the previous contact arrangements post-adoption. We do not
know how common such contact applications are or how often
the court will grant a right to contact post-adoption. Typically, any
arrangements for post-adoption contact with birth parents may be
agreed upon in the adoption contract between the parties, though this
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does not give rise to a legal claim and the agreement is non-binding
on the parties.

Contact arrangements will also depend on the type of adoption.
In Austria, there are three types: incognito, open and semi-open
adoptions (Bundeskanzleramt, 2020d). In the case of incognito
adoptions, the CWS will try to accommodate the preferences of
the birth parents with regard to some characteristics of the adoptive
parents (for instance, regarding cultural and religious background),
and the birth parents will only receive limited information about
the adoptive family, such as age, profession, duration of the marriage
and number of children. The names and address will be kept secret,
and birth parents will not be able to contact the adoptive family. In
semi-open adoptions, the birth parents do not know where their child
lives but may contact the child and their adoptive family through
their local child welfare agency or the magistrate’s office. They may
send letters and photographs, and they can also arrange meetings
in neutral locations. Open adoption means that birth parents know
where the child and the adoptive family live and can make contact
directly without the involvement of the CWS (Bundeskanzleramt,
2020d). From the age of 14, adopted children may request access to
their adoption files (Art 49 Child Welfare Services Law of Vienna) and
may then choose to contact their birth family. We do not know the
prevalence of these different types of adoptions in Austria; however,
in Vienna, approximately one third of adoptions are now open
(Winroither and Weiser, 2014).

Conclusion

As in many other countries, the Austrian adoption system is currently
under-studied and under-reported. The lack of specific data on
the various types of adoptions, their numbers and the outcomes of
different interventions is met by a research gap on adoptions from care
in the scholarly literature. Almost no commentary on the challenges
of the adoption system exists, at least not from recent years. Media
reporting is mostly limited to the child removal stage of the CWS;
adoptions rarely feature independently. As we have argued elsewhere,
systematic research would be of critical importance in assessing
existing CWS policies and programmes, especially now that the
devolution of the CWS has become a reality cemented in law (Kriz
et al, forthcoming). To our knowledge, there are no empirical studies
systematically assessing which child welfare policies appear to be most
effective across the country.
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In Austria, adoption from care continues to be a ‘niche’ measure
when it comes to long-term out-of-home care for children, with foster
and residential placements being much more prominent measures.
A growing popularity of fostering in comparison to adoption may have
several reasons. First, the extremely small number of children available
for adoption means that waiting times are long, at around two to three
years (Bundeskanzleramt, 2020b) and even longer for babies (Graz, for
example, has waiting times for adopting a baby of about five years [ Die
Presse, 2016a]). The ratio of prospective adopters to children available
for adoption is approximately ten to one (Braunisch et al, 2018). For
instance, in Lower Austria, there were 123 qualified adoption applicants
in 2014, resulting in 16 domestic and 17 international adoptions (Die
Presse, 2016b). Second, the regional child welfare agencies have started
to promote fostering proactively to meet the constant high demand for
foster families (Kraus, 2011); however, some children are very difficult
to place, such as children over the age of three years or children with
developmental challenges (Tragler, 2018).

There is some empirical evidence from other jurisdictions that
adoption may lead to better life outcomes for some children in care
than long-term foster care (see Triseliotis, 2002). We do not have
outcome data like these for Austria, so it would be impossible to
offer evidence-based recommendations here. That said, the failure
to actively pursue adoption for children for whom reunification has
been effectively ruled out may deprive children in care of the type of
legal permanency only adoption can grant, especially those children
who enter care as infants or who establish secure attachments with
long-term foster carers and do not have positive contact with birth
family members. It therefore seems sensible to consider adoption as
a route for permanency for these children. However, the strength
of the principle of family preservation and the biological principle
mean that long-term foster care may remain the welfare measure of
choice in Austria for the time being. Another argument in favour of
long-term foster care concerns the practical difficulties for children
in securing post-adoption contact with birth parents, grandparents
and siblings. The CWS also sometimes have very important practical
reasons for not promoting adoption; for instance, when birth parents
of a child in care decide to give up their child for adoption but the
child’s foster carers do not wish to adopt, the CWS will not pursue
this further because it may not be in the best interests of the child to
experience another change in caregiver, as one of our interviewees
made clear.
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Future adoption policy outlook

‘We do not anticipate any major policy changes in the area of adoptions
in the foreseeable future. First, adoption from care has not been on the
political agenda in recent years, nor does it receive much attention from
the media or in public debate. The most significant recent change in
adoption is related to a 2015 decision by the Austrian Constitutional
Court that granted same-sex couples the same right to adoption as
heterosexual couples. Before 2016, same-sex couples could be step-
and foster parents but could not adopt (Pickert, 2015). Despite much
resistance from political conservatives, the new law came into effect
on 1 January 2016 (Ettinger and Aichinger, 2015; Sapinski, 2016b).
Second, the challenges arising as a result of the recent steps towards
the devolution of child welfare policy from the federal to the regional
states are likely to dominate the child protection domain in the short
term. In the longer term, the question related to adoption from care
arises as to whether calls for greater focus on preventive measures will
be heard. Recently, some organisations, including SOS Children’s
Villages and the Austrian Kinder- und Jugendanwaltschaft (Children’s
and Youth Ombuds-Office), have called for the government to provide
more support for families to prevent children being removed from
their homes in the first place (Austrian Ombudsman Board, 2020).
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Notes
' An exception applies where there is an overriding concern for a biological child
of an adopting parent, in particular, regarding the maintenance or upbringing of
that child (Art 194[2] Austrian Civil Code).

Although excluded for present purposes, it should be noted that adoption of a

¥

person over 18 years is possible in Austria, provided that a close (parent—child-like)
relationship has existed for at least five years (Art 194 Austrian Civil Code).
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Adoption from care in Finland:
currently an uncommon alternative
to foster care

Pia Eriksson and Tarja P6sd

Introduction

In Finland, inter-country and domestic adoptions are guided by the
Adoption Act. A few children are adopted from care but most domestic
adoptions are step-parent adoptions in reconstituted families. It is thus
hardly surprising that the concept of ‘adoptions from care’ does not
exist in Finnish legislation, policy or practice.

The history of adoption legislation is longer in Finland than that of
child welfare legislation. Ever since the first Adoption Act in 1925,
adoption and child welfare legislation and practice have been organised
as two separate and different types of interventions into family life.
Throughout the history of adoptions, their profile has changed
considerably. Domestic adoptions were common up until the 1970s
(Kauppi and Rautanen, 1997). In the post-war period, many children
were placed with new families through adoption or adopted abroad
(Kauppi and Rautanen, 1997; P6s6, 2009). In fact, immediately after
the Second World War, more children were adopted than placed in
foster families by care order decisions. During the war, approximately
70,000 children were transferred to Sweden and Denmark as ‘war
children’ for their safety (Korppi-Tommola, 2008). The volume of
adoptions and ‘war children’ had an impact on later generations as
many experienced the separation of children from their parents as
part of the country’s history and, perhaps, their own family history.
In the 1970s, the profile of adoption slowly changed towards inter-
country adoptions with Finland as a receiving country. The numbers
of inter-country adoptions started to grow when legislation regulating
inter-country adoptions was passed in 1985. The peak in inter-country
adoptions was reached at the same time as in other Western countries
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in the early 2000s, with a decline in numbers since (Selman, 2010;
Official Statistics Finland, 2019).

The first Child Welfare Act, introduced in 1936, specified for the
first time the criteria for removing a child from parental care into
public care. According to the second Child Welfare Act in 1983,
in-home services should always be prioritised and child removals
implemented only as a last resort. Child welfare authorities were —
and still are — obliged to support the child and family in their own
community by providing in-home services in those situations
where universal services and benefits for families are not enough to
secure the child’s health and development. This emphasis in Finnish
child welfare legislation and policy is obviously of a family service
orientation, with a focus on children’s rights, as described in the
comparative child welfare literature (Gilbert et al, 2011). Despite this
emphasis on universal, preventive and in-home services in legislation
and policy, more than 1 per cent of children under the age of 18 are
in out-of-home care each year as a result of the Child Welfare Act.
There are three main forms of out-of-home care placement: care
orders, emergency placements and supportive voluntary placements.
All placements — even care orders, which have the highest thresholds
and most severe implications for family life — should always be only
temporary as the Child Welfare Act 2007 does not guarantee any
permanent placements. Nevertheless, reunifications are rare in child
welfare (Poso et al, 2019).

This brief overview on the history of adoptions and child welfare
removals highlights that when exploring adoptions from care in 2020,
we can see traces of the complex history regarding the separation of
children from their parents and the state’s attempts to support families
and avoid permanent out-of-home placements as a part of child
welfare. The present practice of adoptions from care is understandably
influenced by the history and culture regarding separations. In the first
half of this chapter, we will describe the legislation, guidelines and
statistics regarding adoptions from care in more detail, and then move
on to explore the nature of present practice and knowledge about
adoptions from care in Finland.

Legislation and guidelines about adoption from care

The Adoption Act 2012 covers all situations of adoption in which a
legal relation of a parent and a child is to be ratified between the adoptee
and adoptive parent(s). The Act addresses the adoption of minors and
adults, and regulates both domestic and inter-country adoptions.
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Five principles of the present Adoption Act are of special importance
to the topic of adoptions from care. First, the principle of the child’s
best interests should guide all adoption decisions:

In all decisions and other measures concerning the adoption
of a minor child, the best interests of the child shall be the
paramount consideration. Particular attention shall be paid
in assessments of the best interests of the child to how a
child who cannot grow up in his or her family of origin
can best be ensured a permanent family as well as balanced
development and wellbeing. (s 2 Adoption Act 2012)

Second, adoption requires consent given by the birth parents and the
child if he or she is 12 years or older. Only in exceptional cases may
adoption be granted without consent, and then only when the child’s
best interests strongly support adoption (s 11 Adoption Act 2012). If
the parties actively object or withdraw from expressing their view, the
nature and intensity of the contact between the child and the parents
should be considered when assessing the child’s best interests. If the
parents have challenges in expressing their view due to their health or
disabilities, or if their whereabouts are not known, adoption may be
granted only in exceptional situations. Third, adoption counselling
for adoptees as well as for the birth and prospective adoptive parents
is an essential precondition for any adoption decision (this is explained
in more detail in the following section). Fourth, the (district) court
makes all decisions regarding adoption. Its decisions may be appealed.
All adoptions are handled by authorities as private adoptions are not
allowed in Finland. Fifth, the (district) court may grant the right to
maintain contact between the adopted child and their birth parents
if it has been agreed upon between the parties and is not contrary to
the best interests of the child (‘open adoption’).

Although the Adoption Act does not recognise adoption from care
as a distinct category, the guidelines given to practitioners by the
Ministry of Social Affairs and Health in 2013 separate adoptions of
‘a child not previously known’ and adoptions of ‘a previously known
child’ to the prospective adoptive parents. The latter means intra-
familial adoptions (for example, reconstituted families) and adoptions
from foster care (Sosiaali- ja terveysministeri, 2013b: 20). Although
prospective adoptive parents usually have to apply for a permit from
the National Adoption Board at the Supervisory Authority for Welfare
and Health in order to adopt, the permit is not needed if the foster
parents intend to adopt a child whom they have fostered for at least a
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year. The child welfare authorities have to assess the adoption option
from the point of view of the child’s best interests and the relationship
between the child and the foster parents. The guidelines also specify
adoption counselling, which we will present in the following section.

Adoption is not mentioned in the Child Welfare Act 2007 as a form
of removal or placement. Removals by the Child Weltare Act have
different criteria, procedures and decision-making bodies from those
of adoption (Pds6 and Huhtanen, 2017). However, when looking at
the government proposals for the Adoption Act and Child Welfare
Act, one notes that adoption has been occasionally contrasted with
child welfare removals, and its nature as an alternative to such removals
has been debated to some extent in the legislative process over the
years. The intention to keep adoptions and child welfare removals
separate has, however, been consistent throughout the history of
adoption and child welfare legislation. For example, when the Child
Welfare Act 2007 was prepared, the government proposal included
the following statement:

The child’s best interest could be best met in some child
welfare situations by adoption decisions even when the
parents object. It is not, however, proposed that there
would be any regulation about adoption in the Child
Welfare Act. Instead the regulations of the Adoption
Act should be used in those cases. (Hallituksen esitys
eduskunnalle lastensuojelulaiksi ja eriiksi sithen liittyviksi
laeiksi, 2006: 91)

In this statement, the legal regulation of adoption was once again
separated from the regulation of child welfare removals.

From the perspective of keeping child welfare removals separate
from adoption, it is interesting that the web-based ‘Handbook of
child welfare’ by the Finnish Institute for Health and Welfare clearly
takes the stance that the possibility of open adoption makes adoption
more similar to placements in foster care than previously (Terveyden
ja hyvinvoinnin laitos, 2020). The handbook, which is aimed at
professionals, describes adoption as one form of family-based foster
care, with the difference of being permanent as compared with
‘ordinary’ (that is, temporary) foster care. The handbook encourages
social workers to consider it as an option in situations where the
child needs long-term care outside their home. However, neither the
handbook nor the national guidelines specify in any detail the criteria
tor considering adoption as an alternative to foster care placement. It
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is up to each individual social worker to consider whether adoption
is in the best interests of the child.

Decision-making and the preparatory processes

The district courts (numbering 20 in Finland) make all adoption
decisions. The adoption process can be initiated by either the birth
parent(s) or the prospective adoptive parents by requesting adoption
counselling from social services. If foster parents want to adopt a child
in their care, they can initiate the decision-making process.

According to Sections 10-11 of the Adoption Act, adoption can be
granted only with consent from both the birth parent(s) and the child,
it he or she is 12 years or older. Neither can adoption be granted against
the will of a child younger than 12 years if the child is so mature that
their view can be taken into consideration. Adoption can be granted
without this consent only in exceptional circumstances. Consent is
acquired in the process of adoption counselling, in which the birth
parents, child and prospective adoptive parents are given information
about the legal elements of adoptions, as well as advice, assistance and
an opportunity to reflect on the impact of the decision. At the end
of the counselling process, the parties sign a document in which they
express their consent (or objection). As the courts do not necessarily
organise oral hearings in all civil court cases (Nylund, 2017), this
document may be the main source of information about the parties’
views for the court. For several reasons, adoption counselling is an
essential part of the decision-making process; hence; it is described in
more detail here.

Under the Social Welfare Act 2014 and Adoption Act 2012,
municipalities must provide adoption counselling by a registered
social worker with a master’s degree-level university education.
The organisation of provision differs between municipalities. At the
moment, approximately 70 per cent of adoption counselling has been
outsourced to Save the Children Finland as the only non-municipal
agency granted permission to provide adoption counselling (Laine et al,
2018)." In the municipalities providing the service themselves, adoption
counselling is often placed organisationally within the municipal child
welfare agency or family law units (Eriksson et al, 2015).

Pre-adoption counselling is provided to every party in the process,
and it 1s a prerequisite for the decision-making process. According to
guidelines by the Ministry of Social Affairs and Health (Sosiaali- ja
terveysministerié 2013b), adoption counselling with the birth parent(s)
should include information about the legal aspects of adoption and
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other options to provide good care for the child, as well as information
about the psychosocial aspects of adoption. Counselling should make
it possible for the birth parent(s) to also process the matter on an
emotional level. The expression of consent (or objection) should
always follow a period of reflection. If the child being adopted has
reached the age and degree of maturity that enables them to express
their view on the adoption, the social worker should work with the
child in a holistic manner, informing about and explaining the aims
and consequences of adoption. When relevant, efforts should be made
to determine the child’s attitude towards maintaining contact with
their birth parent(s) after the adoption. Then, a child aged 12 years or
older is asked to give their view about the adoption. For prospective
adoptive parents, adoption counselling should include a thorough
process of assessment and preparation for adoptive parenthood (for a
description, see Eriksson, 2016).

Adoption counselling results not only in the parties’ better
understanding of adoption, but also in formal assessments and
statements provided by adoption counsellors to the district court. The
documents include a report about the suitability and motives of the
prospective adopter(s), as well as the assessment of the adoption from
the point of view of the child’s best interests.

For children adopted from care, the decision-making process is
the same as for any type of adoption. However, if foster parents are
to become adoptive parents, they do not need a separate permit
for adoption, though they should still be provided with adoption
counselling. In addition, the child welfare authorities in charge of
the child in care provide their own assessment, which is not needed
for other types of domestic adoptions. Although there is no research
available to highlight the courts’ decision-making processes about
adoptions, we assume that those processes are more to confirm the
outcome of the preparatory process than to question or reinvestigate
the motives, circumstances or views as adoption applications typically
include the consent of all parties.

Adoptions and children in care: numbers and profiles

In 2018, there were 404 adoptions in total in Finland (Official Statistics
Finland, 2019). This number includes 273 adoptions of children (see
Table 7.1) and 131 adoptions of adults.” Of these adoptions, 65 per
cent were intra-familial adoptions. Intra-familial adoptions refer to the
process in which a married spouse or the other partner in a registered
partnership adopts their spouse’s child(ren).
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Table 7.1: Children adopted and in care by care order during 2000-18

Year  Total number Domestic Adoptions from Children in care Children in care by care Children in care by care order
of adoptions of  adoptions of  care® by a care order order decision per 100,000 decision leaving care during
children® children? decision (31 children (31 December)c  the year for reasons other than

December)¢ ageing out of care®

2000 338 118 N/A 6,643 585 42%

2005 444 108 N/A 8,135 737 4.2%

2010 408 224 N/A 8,925 823 4.1%

2015 317 199 10 9,052 844 4.1%

2018 273 190 N/A 9,295 878 43%

Notes and sources: * Data from Official Statistics Finland (2019). ® Data from Laine et al (2018). < Data from Finnish Institute for Health and Welfare, provided by
request on 9 March 2020 (including children aged 0-17 years, excluding those turning 18 during the year).
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As legislation does not recognise adoption from care as a separate
category, there are no statistics on these adoptions. The only systematic
study highlighting the number of adoptions from care (Laine et al, 2018)
is one that analysed all district court judgments of domestic adoptions
(N = 623) in 2015 and 2016. Judgments that included information
linking the child to the child protection system were selected and studied
in more detail. As a result, the researchers estimate that 13 children had
been adopted from care: ten children in 2015 and three children in
2016. The court case files were not informative in their details about
the child welfare background in every case, so it is important to treat
the numbers of adoptions from care as only approximate (Laine et al,
2018). The case files documented the care order decision in only ten
cases, though it is very likely that all of them had been taken into care
by a care order decision. Nevertheless, the numbers do confirm the
message from child protection practice: children are adopted from
care but very rarely.

The children adopted from care in 2015 and 2016 were between
2.5 and 14 years old at the moment of adoption, with the average age
being 7.6 years. All decisions were based on consent. The birth parents,
together or on their own, had initiated the adoption processin 11 cases,
whereas the child initiated in one case and the foster family in another
case. In all cases, the adoptive family was the foster family in which
the child had stayed from 0.5 years to 13.5 years (Laine et al, 2018).

In the same study by Laine et al, there were newborns who had been
adopted at birth: 20 in 2015 and 30 in 2016. The parent-to-be had
contacted the adoption counselling service during the pregnancy on
their own initiative, and child welfare authorities were only involved
in organising the placement of the baby during the mother’s period of
reflection. Thereafter, the children were placed in adoptive families.
All decisions were based on the consent of the relevant parties. These
numbers may be contrasted with the numbers of infants (aged under
one year) taken into care, which were 27 in 2015 and 38 in 2016,
suggesting that newborn adoptions are almost as common as infants’
care order placements (Flykt et al, 2020).

Regarding children of all ages, there were 9,295 children in care
(by a care order decision) on the last day of 2018 (878 children per
100,000 children under the age of 18) (see Table 7.1). In that year, 1,777
children were taken into care by a new care order decision (Terveyden
ja hyvinvoinnin laitos, 2019: 8), which is significantly higher than
the number of domestic adoptions of children (190). The number
of children in care increased over the 2000-18 period. If emergency
removals, supportive voluntary placements and aftercare placements are

110



Adoption from care in Finland

included in the numbers as well, the number of children and young
people in out-of-home care is much higher: in 2018, 18,544 children
were in out-of-home care. In 2018, 55 per cent of children in care were
in foster care (of which 13 per cent were in kinship care), 28 per cent in
residential care and 12 per cent in professional family homes (Terveyden
ja hyvinvoinnin laitos, 2019: 6). (This does not add up to 100 per cent
since 5 per cent lived in supported accommodation or with parents.)

The placements of children in care tend to be long-term. Of the
children in care in 2018, 50 per cent had been in some form of out-
of-home care for almost half of their lifetime or more (Terveyden ja
hyvinvoinnin laitos, 2018). In addition, reunifications of children and
families are rare before the child reaches the age of 18. In 2018, 4.3
per cent of children in care exited care for reasons other than ageing
out of care (see Table 7.1).

Too many or too few?

Although we only have information about the numbers of adoptions
from care for 2015 and 2016, it is reasonable to assume that the overall
numbers of adoptions from care are very small. Considering the
number of children in care and the fact that most children stay in care
for long periods during their childhood, it is relevant to ask whether
the number of adoptions from care is foo small.

As the current Child Welfare Act does not acknowledge permanent
placements, reunification with the birth parents must be constantly
evaluated. Although permanency is only occasionally and in passing
on the agenda in child welfare policy (Sosiaali- ja terveysministerio,
2013a), the child’s right to and need for permanency has been the
main argument advocated by some Finnish child welfare experts
(for example, Sinkkonen and Tervonen-Arnkil, 2015) in favour of
increasing adoptions as an alternative to care order placements. In that
view, adoption is seen as being a better basis for permanent relations and
overall permanency in childhood, and consequently in the best interests
of the child. In a recent survey (Heinonen, 2018), practitioners working
with children and families in health and social care (N = 771) took a
positive view of adoption as an alternative to care order placements
since, in their view, adoption could better meet children’s needs for
permanent relations. However, social workers working in child welfare
were more hesitant in their views than their colleagues in other fields
of health and social care. These more hesitant opinions emphasised
the rights of parents to have a family and the parents’ attempts and
opportunities to overcome their problems (Heinonen, 2018).

111



Adoption from Care

These two perspectives on adoptions from care — the child’s need
for permanency and the parents’ right to be reunified with their
child — provide different views on the question of whether the number
of adoptions is too low or too high. From the first perspective, the
number is obviously very low. It might not, however, look so low if
we include the adoptions of newborns in the analysis.

The number of newborn adoptions is higher than the number of
children under the age of one year taken into care, as described by the
study covering 2015 and 2016 (Laine et al, 2018). As noted earlier,
preparations for newborn adoptions start during the pregnancy, and
they rest on the parents’ initiative. There is no solid research on the
motives or situations of parents deciding to voluntarily relinquish their
infant for adoption in Finland. However, messages from adoption
counselling professionals suggest that the reasons are often related to
challenges that the (adult) parent(s)-to-be would experience in their
future role as parent(s) as the pregnancy may have been unwanted
or poorly timed. When Finnish children were adopted to other
countries in the 1950s—1970s, the motives were related to the social
stigma attached to being a single mother and the social deprivation of
the post-war country (for example, Poso, 2009). Society has changed
since those years, and Finland is now known to have one of the most
progressive family policies (Eydal and Kroger, 2010). Single mothers
are supported in many ways, and it is possible to terminate pregnancy.
Nevertheless, some parents-to-be feel that they cannot or do not want
to look after their child with the services and benefits provided, and
that their rights and obligations as parents should be given to other
adults. The very existence of newborn adoptions is a reminder that
parents themselves also organise permanent care for their children
without the involvement of the child welfare authorities. The legal,
organisational and practical separation of adoptions from child welfare
removals makes it possible.

Critical points in present policy and practice regarding
adoption from care

The fragmentary nature of psychosocial counselling

As described earlier, adoption counselling is a fundamental precondition
for any adoption initiative to proceed. Expertise in delivering adoption
counselling requires both legal knowledge and a high level of know-
how in terms of the psychosocial and emotional aspects of adoption.
Knowledge used in adoption counselling is also important for the

112



Adoption from care in Finland

adoption process itself as social workers giving adoption counselling
function as gatekeepers. If they decide not to give counselling to a
certain party or refuse to complete it, the petition will not make it
to court.

The requirement for social workers to have adoption expertise in
handling pre- and post-adoption services was included in the Adoption
Act 2012. However, as adoptions are small in number, the opportunities
to acquire such specialised knowledge are limited (Eriksson, 2016). In
addition, as adoptions from care are rare and the national guidelines
for adoption counselling predominantly focus on other types of
adoption, we can assume that there is very little expertise in adoptions
from care among social workers. A recent study by Eriksson et al
(2015) demonstrates that only half of prospective adoptive parents
in inter-country adoptions considered the social worker offering
adoption counselling to have enough adoption expertise. This was
more common in specialised units offering the service compared to
those organisational arrangements in which adoption counselling
was integrated within other social work tasks. The same diversity of
expertise is likely to exist regarding adoptions from care.

Unfortunately, there is no research that would give us some
understanding of the birth parents’ position in adoption counselling
when the child is already in care. Even anecdotal knowledge is limited.
We can only speculate that if adoption counselling is not provided
propetly and if the child welfare authorities express even a suggestion
of pressure towards adoption, the true expression of consent required
during the adoption counselling process would be threatened. In the
worst-case scenario, the possibility of open adoption could falsely be
used to make adoption’s legal implications on parental rights obscure
and groundlessly similar to those of foster care placement.

The complex issue of consent

Consent is a complex issue in any form of separation of children from
their parents. Sections 14—17 of the Adoption Act define the conditions
for informed consent. First, the person must have enough time to
thoroughly deliberate the adoption decision. This is further specified
for newborn adoptions: consent should not be given before eight
weeks have passed since the birth of the baby. If the person has not
received adoption counselling, there must be other ways to guarantee
that they are fully informed of the nature of adoption. Consent should
be given in written form, and the person has the right to withdraw
their consent before the court has made its decision.
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This trust in consent and consensual decisions is typical of Finnish
child welfare. Most child welfare removals are also based on consent,
including those care order removals that restrict parental rights (P6s6
et al, 2018). However, the role of consent in parent—child separations
is currently not much questioned in Finnish society. Rather, it is taken
tor granted that parents (and children of a certain age) can give their
consent to adoption (or a care order), there are legitimate procedures
to receive consent and the decision-making systems can rely on the
expression of consent. For outsiders to Finland, the custom of relying
strongly on consent given as part of adoption counselling may be seen
in a more critical light. Moreover, the likely differences in the quality
of adoption counselling may suggest that consent is not necessarily
always based on thorough information.

Low levels of post-adoption support

Both pre- and post-adoption counselling and services should be
provided according to the Adoption Act. The present form of post-
adoption services is, however, limited to assistance in establishing
contact between the adoptee and their birth parents. After an adoption
has been granted, the child and the adoptive family rely on the same
services as other families, even if the adopted children’s needs and
experiences are often similar to those in care. Foster carers who become
adoptive parents miss out on the psychosocial support they received
from child welfare workers to deal with the special needs of the child.
This highlights the nature of adoption as being a means of creating a
family resembling a biological one and not primarily as a way to answer
the needs of a child who cannot be looked after by their birth parents.

The lack of post-adoption support might be a big obstacle for
some foster parents to become adoptive parents as they would lose all
financial and psychosocial support given by child welfare services as
foster carers (Laine et al, 2018). From a service perspective, the status
of the adoptee differs from that of a child in care. Children in care
are entitled to aftercare services, among other services, which support
their independent lives after care, both financially and in other ways.
If they are adopted, they no longer have access to aftercare services
and they become dependent on the adoptive parents’ private support.

Lack of research

Given the infrequency of adoptions from care, it is hardly surprising
that the knowledge base and research on the topic is very limited in
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Finland (Laine et al, 2018). There have been development projects
with related publications carried out by some non-governmental
organisations (NGOs) with the ambition of increasing social workers’
awareness of adoption —in particular, ‘open adoption’ —as an alternative
to child welfare removals (for example, Partanen et al, 2013; Timonen,
2013; Sinkkonen and Tervonen-Arnkil, 2015). There is some
Finnish research on the inter-country adoption process from different
perspectives (for example, Sukula, 2009; Eriksson, 2016; Hogbacka,
2017) and on the adjustment and belonging of inter-country adoptees
(for example, Raaska, 2015; Ruohio, 2016); however, there is scarce
current knowledge on the domestic adoption process. Due to the lack
of research, little can be said about the present processes and outcomes
of adoption from care, as well as its possible strengths and weaknesses.
It would be important to learn more about those children who were
adopted from care, the reasoning and motives of the adults involved
(foster parents, birth parents and social workers), and the position of
the siblings in those cases. Self-evidently, the decision-making system
and adoption counselling in these cases need to be studied as well.

Conclusion

Currently, adoption in Finland is seen as a means of creating families
through legal bonds rather than a method of permanent placement for
children in care. Adoption policy and practice has mainly concerned
inter-country adoptions and services for prospective adoptive parents.
At the same time, domestic newborn adoptions are granted every year
without much attention, and issues related to adoptions from care and
the rights and needs of children in long-term care have been on the
margins of child welfare policy.

However, some researchers anticipate that the focus of adoption
policy may shift from the prospective adoptive parents more to the
rights of the child in the future (Eriksson, 2016). This shift may bridge
adoptions and child welfare removals in a new way, and eventually
increase adoptions from care. Three tendencies support this scenario.
First, there is an obvious need to rethink how the rights and needs of
children in long-term care are best met as children are rarely reunified
with their parents. Positive views on adoption by some practitioners
as an alternative to foster care might slowly start to influence practice
(Heinonen, 2018). Second, the present system of child welfare removals
has been criticised as being costly and insufficient in its outcomes,
requiring new approaches to providing care for children who are
not looked after by their parents. Third, as inter-country adoptions
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are decreasing due to a lack of children available for adoption, thus
suggesting a change in the ‘adoption market’ (Hogbacka, 2008),
domestic adoptions could become more of an option for ‘creating a
family’ for those who want to adopt a child. Nevertheless, we find it
unlikely that there would be a fundamental change in favour of non-
consensual adoptions in the future.

Self-evidently, the challenge will be how to effectively integrate these
tendencies to safeguard the best interests of the child while making
decisions that treat all parties fairly. The alternatives of permanent foster
care and adoption should be wisely balanced.
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Notes
" Save the Children Finland plays an important role in adoption practice, with
adoptions being an important part of the organisation’s work since the 1920s
(Garrett and Sinkkonen, 2003; Kauppi and Rautanen, 1997).

Adoptions of adults may include adoptions in which foster parents adopt a foster

child when the child becomes an adult.
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Adoption from care in Germany:
inconclusive policy and poorly
coordinated practice

Thomas Meysen and Ina Bovenschen

Introduction

As in most other countries, the principle of the child’s best interests
1s the legal foundation for all adoption decisions. In Germany, apart
from step-parent adoptions, which account for around 60 per cent
of all adoptions (Federal Statistical Office, 2019), adoption mainly
represents a legal option for children whose birth mothers have
decided — mostly before giving birth — that they cannot care for their
children. Hence, in the majority of cases, birth parents relinquish
their children for adoption immediately after birth, often because
of their highly burdened life circumstances. Most of the children
placed with parental agreement move to an adoptive home within
the first days, weeks or months of life. In contrast, only a small
number of children are adopted from out-of-home care (foster or
residential care). Adoptions (from care) without parental consent are
even rarer due to legal restrictions on non-consensual termination of
parental rights. Although adoptions from care are rare in Germany,
and adoption is not primarily viewed as a permanency option that
must be considered for children in care who cannot return home,
this chapter aims to shed light on the current status of adoption from
care in Germany.

Legal framework of adoption and organisations involved
in adoption

The legal framework

Although adoption services are embedded in the child and youth
welfare system, they have a separate place in family law and in child
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protection as well as child and youth welfare law, resulting in the legal
framework for adoptions in Germany presenting an inconclusive
picture. First, the roots of adoption as a legal option to found a family
in Roman law are still present. Regulations within family law are to
be found within an entirely separate chapter of the Civil Code (CC) as
well as of the Act on Proceedings in Family Matters. R esponsibility for
the civil law provisions on adoption lies with a division of the Federal
Ministry of Justice and Consumer Protection, alongside the law on
guardianship for minors and legal custodianship for adults (Federal
Ministry of Justice and Consumer Protection, 2019). This makes for
a distinction from other family law matters, such as child protection,
parental custody, access and family relations.

Second, in terms of service provision and assessment, adoption
services have their core legal base in a ‘special part’ of the Social Code —
the Adoption Placement Act — which, on the one hand, embeds them
in the child and youth welfare system and, on the other, provides for
a special status. Responsibilities for policy and legislation referring to
the Adoption Placement Act lie within the Federal Ministry for Family
Affairs, Senior Citizens, Women and Youth (2020).

Although adoption is regulated by federal law, its legal bases are
scattered and complex. The provisions for domestic adoptions are
as follows:

* legal requirements and legal effects of adoption are in the German
CC (ss 1741-1772);

* court proceedings are in the Act on Proceedings in Family Matters
(ss 186—199);

e adoption services are in the Adoption Placement Act, as well as the
Act on the Prevention and Coping of Pregnancy Conflicts; and

* adoption as a permanency option for children in out-of-home-care
(as well as the required counselling and ‘cautioning’ before finalising
adoption without parental consent) are part of the Social Code
Book VIII on child and youth welfare (ss 36[1] or 51).

Concerning placements in out-of-home care (both foster care and
residential care), German law mainly differentiates according to
the systems it addresses. A withdrawal of parental rights to enable
a placement is within the sole responsibility of the family courts
and therefore regulated in the CC (ss 1666, 1666a). The placement
itself is regulated in the Social Code regulating the child and youth
welfare system.
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Organisations involved in adoption services

Federalism plays out strongly in the field of adoption services as the
federal constitution guarantees communities a right to self~government
within the legal framework. In contrast to the low number of adoptions
in Germany (for details, see later), there are many adoption agencies,
the large majority being part of the youth welfare offices (Jugendamt) in
the cities and counties. However, due to a constitutionally guaranteed
tradition of the principle of subsidiarity (Daly, 2000), in some regions,
(Christian) non-governmental organisations (NGOs) provide adoption
services instead of the youth welfare offices." All NGOs are supervised
and monitored by regional youth welfare offices at the state level
(Landesjugenddmter). Regional youth welfare offices are required to
cooperate with adoption agencies in their region and to be involved
in cases of hard-to-place children (that is, children with special needs).
As with in-care placements, placements for adoption fall within the
responsibility of the child and youth welfare services; therefore, the
organisational structures vary between states (Ldnder) and even between
municipalities within a state. Usually, three different units are involved
in domestic adoptions:

e Adoption agencies, which are responsible for: assessment and training
of (prospective) adoptive parents; preparing and supporting birth
parents who are considering placing their children for adoption;
matching between a child and prospective adoptive parents; and
providing post-adoption support.

e General social services, which work with the families of origin prior
to and during out-of-home care and are responsible for assessing the
children’s needs, deciding on the provision of support services and
child protection. With respect to adoption, they are only involved
in adoptions from care.

» Foster care services, which are responsible for assessment and
preparation of potential foster parents, as well as supervision and
support of the foster family. They too are only involved in adoptions
that are from care.

Although the assignment of tasks and the extent of integration between
the units vary, adoption agencies and foster care services are sometimes
combined in one unit. This can be traced back to the critique of
institutional care during the 1968 movement that led to a systematic
placement of younger children in foster care (Ristau-Grzebelko, 2011;
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Berth, 2019). Further, the fundamental reform in 1976 introduced a
probationary period, called ‘adoption care’ (Adoptionspflege), and also
created a lingual closeness to ‘foster care’ (1ollzeitpflege). Until today,
child protection matters remain in the separate units of adoption and
foster care services (Helming, 2011). Cooperation between the different
services or units varies extremely and coordination struggles because
after placing a child in out-of-home care, the general social services
continue working with the family of origin whereas the foster care
services work with the foster family. Adoption services are often not
involved at all when children are placed in foster care or residential care.

Section 3 of the Adoption Placement Act explicitly addresses securing
quality and professionalism in adoption services. An adoption agency
has to be staffed by at least two full-time equivalents; part-time workers
are not allowed to predominantly have other tasks. However, this
regulation is frequently circumvented as only 57 per cent of adoption
agencies are staffed accordingly (Bovenschen et al, 2017b). There are
requirements with respect to case workers including at least one year’s
experience in the field of adoption or foster care (Reinhardt et al,
2019). In practice, 91 per cent are social workers, the others are mainly
pedagogues; they have an average of 12.5 years of professional experience
(Bovenschen et al, 2017b). In sum, the legal/organisational positioning
of adoptions can be characterised as having an insular existence, with
a mixture of federal policy influence and different systemic cultures
of practice.

Main principles and ethos of adoption

Adoption legislation and practice

Section 1741 of the German CC requires that ‘the adoption of a
minor child shall be granted if it serves the child’s best interests, and
if a parent—child-relationship is to be expected’. Both the child and
the legal parents have to consent; from the age of 14, the child has to
give consent themselves (ss 1746, 1747 CC). Adoption terminates all
parental rights and legal family relationships to the family of origin
(s 1755 CC) (exceptions are made for adoptions by relatives). At the
same time, adoptive parents gain the legal position of parents in every
respect (s 1754 CC). The legal concept starts from the premise that
not only all legal ties, but also all actual ties, to the family of origin
are ended. Called ‘incognito adoption’, German adoption law forbids the
disclosure of an adoptive family’s name or address (ss 1747 [2]2, 1758
CC; see also Helms and Botthof, 2017).
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Legislators’ reasoning in the 1970s was that ‘it is essential for the
child’s unimpaired development that the old family which has not
been able to take on the up-bringing of the child does not disturb
the adoptive family’ (Deutscher Bundestag, 1975: 9, 46). This initial
conceptualisation is deeply rooted in a practice of confidentiality as
professional ethos, usually leading to working with the birth family
and adoptive family separately (Bovenschen et al, 2017b).

In contrast to the legislation, adoption practice has changed during
recent decades, and an increasing number of adoptions are now
‘semi-open/mediated’ or ‘open/fully disclosed’. The form of contact
in open adoptions is manifold and may include phone calls, visiting
with each other and sharing photos and letters (Bovenschen et al,
2017a). However, as confidential adoption remains the legal norm,
neither birth parents nor other members of the family of origin have
a right to contact or a right to receive information about the child
after consenting to adoption (s 1751 CC). Despite this, some adoptive
families® do decide upon contact with birth family and/or exchange of
information at their own discretion. However, contact after adoption
remains fairly unusual in Germany. A recent study found that in 36
per cent of the cases, the child had personal contact with members of
the family of origin at least once. In another 38 per cent, there was
information shared at least once, mostly letters via adoption agencies.
Regular contact or information exchange took place at a lower rate
with around 25 per cent. The majority of this subgroup are children
adopted from care (Bovenschen et al, 2017b).

Confidential birth

In 2014, ‘confidential birth’ was legally established by the Act for the
Expansion of Support for Pregnancy and to Regulate the Confidential
Birth. The legal framework offers an opportunity for a pregnant woman
to get the medical help she needs and give birth in a hospital or with
a midwife without having to reveal her identity. The baby is usually
placed into state care and freed for adoption. In consideration of the
child’s right to know their own birth identity, the pregnancy counselling
centres are obliged to provide the adoption agencies with messages and
items the mother leaves in trust for the child (s 26). When the child
turns 16, they are given access to the birth mother’s personal details
and can contact her unless the birth mother has objected to disclosing
her personal data.

The Act aimed to reduce the numbers of children placed in
baby hatches and other forms of anonymous births, and to secure
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information for the children in accordance to their constitutional
right to know their own heritage (Art 2[1] Basic Law). However, as
a study evaluating the law reported, numbers for the different forms
of anonymous births are still high (Sommer et al, 2017), and the Act
has been critically discussed.

Parental consent/substitution of parental consent

An adoption requires parental consent, and there is no option to
terminate parental rights after a fixed time in care. The family court can
decide on a ‘substitution’ of parental consent but courts are reluctant to
grant an application for adoption without parents’ consent. In reaction,
youth welfare offices rarely advocate substitutions of parental consent.
In 2018, there were 225 cases (including step-parent and kinship
adoptions) with a substitution of parental consent in Germany (Federal
Statistical Office, 2019). The requirements for substitution of parental
consent to adoption (s 1748 CC) set a high threshold:

 a particularly serious and persistent violation of parental duties or
parental indifference, and a disproportionate disadvantage for the
child if the adoption does not take place;

* a serious but not persistent violation of parental duties with the
consequence that the child probably cannot return to the parent;

e a permanent incapability of caring for and bringing up the child
as the result of a serious mental illness or disability of the parent(s),
along with serious harm to the child because they could not grow
up in a family without an adoption; and

 the mother and father not being married with the mother having sole
custody, a father who does not give consent and a disproportionate
disadvantage for the child if the father’s consent is not substituted.

Legislation interprets ‘serious violation of parental duties’ as meaning
that parents do not meet the basic physical or psychological needs
of the child. In addition to the violation, a balancing is required.
If “disproportionate disadvantage for the child’ can be assumed,
adoption is preferable ‘because adoption provides for a better basis for
the integration of the child in a new family’ (Federal Constitutional
Court, 2002).

Substance or alcohol addiction is not a violation in itself, only if
it influences the child’s health negatively (Wapler and Frey, 2017).
Likewise, the threshold is not met if a parent agrees to placement in a
foster family and does not keep (regular) contact (Federal Constitutional
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Court, 1987). ‘Parental indifference’ cannot be assumed in case of
ambiguous behaviour since no contact can be an act of deference to
the child; therefore, it mostly relies on the statements and expressed
interests in the court proceedings (Federal Constitutional Court, 2002).
A ‘permanent incapability to care’ does not allow for an adoption
against the parents’ will if the child can grow up in a family (including
a foster family) without adoption (Federal Supreme Court, 1996).

An expert review published by the German Research Centre
on Adoption (EFZA) recommended integration of the section on
substitution of parental consent to an adoption as the most intrusive
child protection measure within the provisions on withdrawal of
parental rights in child protection cases (Wapler and Frey, 2017).
This would clearly place adoptions from care in the child protection
context, in which it is, to date, scarcely visible. To date, no legislative
changes are anticipated.

Adoption from care: the role in child welfare policies

The German CC does not recognise adoption from care as a distinctive
category, and German legislation does not pursue a permanent family
life situation (in an adoptive home) against parents’ wishes. However,
the Social Code Book VIII includes an obligation for permanency
planning if a sustainable enhancement of parenting in the family
of origin cannot be achieved in a time frame that takes the child’s
development into account (s 37 [2]). General social services in the
youth welfare offices are required to assess whether adoption is an
option before and during a long-term placement (s 36 [1]2 Social
Code Book VIII). However, results show that adoption agencies and
general social services mainly work independently from each other,
and that adoption agencies are rarely involved in the support and care
planning process (Hoffmann, 2011; Bovenschen et al, 2017b).

Statistics on child protection and adoption

Table 8.1 shows that the number of children and youth in out-of-home
care (both foster care and residential care) increased steadily during
recent years. Specifically, due to the refugee influx in Europe beginning
in 2015, the number of children and youth in care (especially children
and youth in residential care) increased sharply from 2015 to 2016. In
December 2016, 69,401 children and youth below the age of 18 lived
in foster care and 77,857 in residential care or other forms of assisted
living (a total of 147,258 children and youth aged 0—17 and a rate of
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Table 8.1: Children (< 18 years of age) in foster care/residential care and placed
for adoption from care

Year Children in care Total in care Total placed for adoption
at year end (rate per 100,000 care from care (rate per
children) 100,000 children)

Foster care  Residential
care

2016 69,401 77,857 147,258 (1,082) 269 (2.0)
2015 67,122 68,109  135231(1,003) 250 (1.9)
2010 56,726 53744 110,470 (812) 326 (2.4)
2005 47,517 51,855 99,372 (356) 373 (2.6)

Source: Federal Statistical Office (2011a, 2011b, 2017a, 2017b, 2018a, 2018b). All data
referring to 2005 were generated based on statistics provided by the Federal Statistical
Office on request.

1,082 per 100,000 children under 18). In international comparison,
the number of children and youth in care in Germany has historically
been rather high (Thoburn, 2008). In terms of the legal basis of out-
of-home care, data show that the majority of children and youth are
in voluntary care (56.1 per cent of those in foster care and 73.1 per
cent of those in residential care in 2016), and parental rights remain
(partially) with the biological parents.

Foster families mainly provide long-term placements, resulting in an
average residence time that is, in international comparison, one of the
highest (Thoburn, 2008; Kiifner et al, 2011). In 2016, children and
youth under the age of 18 had lived an average of 29 months in a foster
home at the time of leaving care or changing in-care placement. Further
results show that 65 per cent of foster care placements were declared as
permanent during the first year. After a duration of between one and
two years, the rate was at 85 per cent, between two and three years, it
was at 88 per cent, and after that, it was at 98 per cent (Kindler, 2011a).
Data on residential care reveal that, in 2016, children and youth stayed
an average of 17 months before leaving care or changing placement.
Referring to residential care, adoptions are highly exceptional, and
existing cases may be largely explained by the fact that, in some regions,
due to the lack of foster families, children who are intended to be in
foster care have to be placed in residential care instead. The majority
of children moving from foster care to adoption care (a probationary
period during which the child is living with prospective adopters before
the adoption may be finalised) are younger than six years of age (ranging
between 66 per cent and 78 per cent of all children moving from foster
care to adoptive homes in 2005 and 2016).
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Table 8.2: Adopted children and youth (< 18 years of age)

Year Non-kinship adoptions (domestic Adoptions from Adoptions from
and inter-country)? foster care® residential care®

2018 1,330 421 124

2015 1,362 437 218

2010 1,669 461 385

2005 1,861 537 431

Note: ? Excluding step-parent and kinship adoptions. ® Including both domestic and inter-
country adoptions. Data include adoptions from foster care and adoptions from residential
care but exclude adoptions of children who lived with relatives prior to adoption. Thus, the
data presented here differ from those provided in Burns et al (2019).

Source: Data were generated from annual statistics published by the Federal Statistical
Office (Federal Statistical Office 2006, 2011c, 2016, 2019).

Federal adoption statistics show that the total number of adoptions in
Germany, both domestic and inter-country adoptions, is low compared
to the rather high number of children in out-of-home care (see
Table 8.2). The number of adoptions (including domestic and inter-
country adoptions but excluding step-parent and kinship adoptions)
has declined from 1,861 adoptions in 2005 to 1,330 adoptions in 2018
(Federal Statistical Office, 2019) (see Table 8.2).° The Federal Statistical
Office also publishes information on the number of children moving
to adoptive homes from foster care or residential care (see Table 8.2).

Reasons for low numbers of adoption from care

To date, there are no empirical studies investigating the reasons for
low numbers of adoptions from care in Germany. However, experts
in the field discuss the following reasons:

» Parental consent: most birth parents would not consent as they see
themselves as parents and want to maintain a role as caring parents.
The threshold for an adoption order without parental consent is high.

e Financial support: the costs of care and services are assumed to be
major obstacles to foster parents who would otherwise adopt their
toster child. There are an increasing number of foster children with
special needs. If foster parents take care of'a child with special needs,
they not only receive the so-called foster care allowance (Pflegegeld),
but may also apply for additional funding to cover costs for specific
care and services. In contrast, there is no subsidised adoption in
Germany. Adoptive parents in Germany are not entitled to financial
support to help meet the specific needs of their children.
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* Counselling: there is no proactive counselling towards adoption by
general social services or foster care services. Since working towards
parental consent when placing a child in out-of-home care is of
high value in practice (Witte et al, 2019), bringing up the issue of
adoption may contradict the efforts. A line is drawn between care
placements and adoption, and, as reported earlier, adoption agencies
are rarely involved in the care planning according to Section 36 of
the Social Code.

Decision-making in adoption proceedings

Prior to the court proceedings, adoption agencies are obliged to
counsel all parties (Bovenschen et al, 2017a). The counselling reliably
takes place and is usually conducted with all parties (birth parents,
potential adoptive parents and child) separately. It gives space for the
development of informed consent or for clarification of objections.
If the substitution of parental consent is at stake, a formal process is
initiated in which the youth welfare office advises the parent(s) about
their rights and the legal consequences of an adoption (s 51 Social
Code Book VIII).

The process of counselling and assessment can be described as follows
(Bovenschen et al, 2017a):

* Birth parents: depending on circumstances, either parents contact
the adoption agency or, specifically in case of adoptions from
care, the general social services or foster care services bring up
the issue. Information is given, and the parents are counselled in a
strictly confidential setting. If the parents decide for an adoption
of their child, they have to sign their formally witnessed consent
to the adoption; such a consent cannot be given before the child
is eight weeks old (s 1747 [2]1 CC). After authentication, parental
responsibility is suspended, including the obligation to pay child
support; personal contact may not be continued (s 1751 CC).
However, they sustain a right to receive support by the adoption
agency, even after finalisation of the adoption (s 9 Adoption
Placement Act).

* Adoptive child: whether an adoption is in the child’s best interests
has to be thoroughly evaluated (s 1741 [1] CC). An assessment of
the individual needs and wishes of the child, as well as their health
and developmental status, is seen as an indispensable professional
standard (Bovenschen et al, 2017a). The views and interests of the
child have to be taken into account according to the child’s age.
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From the age of 14, the child has to give their own consent. In the
adoption mediation process, the child has a right to receive support
according to their individual needs (s 9 Adoption Placement Act).
Adoption agencies usually offer counselling sessions and home
visits, and they play a key role in making referrals, for example, to
child guidance clinics, therapists and clinics, and in enabling the
adopted child to access the adoption file when they turn 16 (s 9¢
[2] Adoption Placement Act). Supervision of the child’s access to
the adoption file is obligatory.

e Adoptive parents: for the adoptive parents, the process begins
with the application for adoption (s 1752 CC). The home study
represents an assessment of whether they are suited for adopting
both a child in general and the particular child (s 7a [1]2 Adoption
Placement Act). A recommendation with detailed criteria by the
federal association of the regional youth welfare offices at the
state level (Landesjugenddmter) acts as a non-binding and widely
followed guideline (Bundesarbeitsgemeinschaft Landesjugendamter,
2019). The process of preparing for the adoption is intensive and
unanimously considered as the most important part of a successful
adoption (Bovenschen et al, 2017b). By the time the applicants are
approved as adopters, they may be matched to a child. After all have
consented to initiating the adoption process or the parental consent
is substituted, a period of adoptive care begins, which usually takes
one year with newborns and infants, and even longer with older
children (Bovenschen etal, 2017b: 56). During this time, a guardian
is appointed to the child. The period includes regular counselling
and home visits. If foster parents apply to adopt their foster child,
this process may vary as the parents have already been assessed when
they became foster parents. Thus, the home study is usually shorter
compared to the regular adoption process. If the child has already
lived with the family for a long time, there may be no period of
adoptive care. If the requirements for the adoption of the child are
met, the youth welfare office and/or the adoption agencies file
a report to the family court (s 50 Social Code Book VIII), and
may take part in the hearing (s 194 Act on Proceedings in Family
Matters). The judgment of the family court brings the adoption
into effect. Adoptive parents also have the right to counselling
from the adoption services after the adoption (s 9 [2]2 Adoption
Placement Act).

After all legal requirements are fulfilled, the family court acts as the
decision-making body. Adoption agencies prepare the case and issue a
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professional report (s 189 Act on Proceedings in Family Matters). The
family court judgment is mainly a re-enactment since birth parents,
adoptive parents and the child are heard. If no indication of conflict
arises, no further assessment is usually initiated. Children have to be
heard by the judge from the age of three or four. Exceptions are only
permissible if the personal hearing by the judge poses a risk of harm
to the child (Federal Constitutional Court, 1980; see also s 192 Act
on Proceedings in Family Matters).

Conclusion

In Germany, practice rarely uses adoption as an option if a child stays
in long-term foster care. Reasons seem to be multifaceted. Future
research may help to understand if and how the role of adoption in
permanency planning for children in out-of~home care who cannot
return home may be strengthened in the future.

Regulations on adoption can be considered as conservative. Recent
amendments in adoption law have mostly been enacted when forced by
the Federal Constitutional Court (for example, concerning adoption by
same-sex parents or discrimination of children in refused step-parent
adoption cases). Hence, adoptions from care have not been touched
by federal lawmakers, and neither the Federal Ministry of Justice nor
the Ministry for Family Affairs have shown signs that changes are to
be anticipated.

However, within its legislative scope, the Federal Ministry for Family
Affairs has been pushing for reforms. The Adoption Service Act, in
force since April 2021, includes provisions aiming at enhancing the
quality of the adoption services. Among others, the cooperation of
adoption agencies with other units is to be strengthened. Additionally,
contact after adoption — and thereby the birth parents’ rights to receive
information about their child even after adoption — is encouraged.
Counselling for both the members of the family of origin and the
adoptive parents on the issue of contact after adoption is mandatory
and must be documented. With the consent of both parties, counselling
has to be repeated at appropriate intervals. Birth parents are to receive
a right to information about the child after adoption. However, the
adoptive parents still decide whether and which information is to be
shared with the birth parents (Federal Ministry for Family Affairs,
Senior Citizens, Women and Youth, 2019).

Nevertheless it seems questionable whether in cases of long-term
out-of~home placements, cooperation between adoption services, on
the one hand, and foster care services and general social services, on
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the other, will improve. Along with other professionals, we argue that
adoptions from care, especially in long-term placements of children in
foster families, should receive more attention in care planning processes.
There is the possibility that organisational fragmentation — with general
social services working with the family of origin before and after the
placement, while foster care placement services work with the foster
families (mostly without ever involving the adoption agencies in the
care planning) — will be reduced over time. Current reform efforts
promote a two-familial systemic approach if children are placed in
care. In anticipation of a successful implementation of the proposed
legislation, it is expected that adoptions from care will become a real
option in the process of permanency planning for children.

Notes
' Inaddition, a small number of private agencies are approved for services regarding
inter-country adoptions.

Due to the fact that most children are comparably young when adopted, in many

cases, the adoptive parents make decisions about contact after adoption.

S

Further data reveal that the decline for both domestic and inter-country adoptions
started in the early 1990s. For a discussion of possible reasons for this trend, see
Bovenschen et al (2017a).
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Adoption from care in Norway

Hege Stein Helland and Marit Skivenes

Introduction

In Norway — a social-democratic welfare state in the north of Europe
with 5.4 million citizens, of whom 1,118,608 are children (aged 0—
17) — adoption as a child protection measure is hardly used. Norway
is consistently ranked high on indexes of child well-being (UNICEE,
2019), due process for children (CRIN, 2020) and respecting children’s
rights (Falch-Eriksen and Skivenes, 2019; KidsRights Foundation,
2019; Clark et al, 2020); however, it remains of concern that a majority
of the around 8,800 children that, on any given day, are under a formal
care order of the state will spend much of their childhood in public care
(Helland and Skivenes, 2019). Children that cannot be reunified with
birth parents may be considered for adoption, but adoptions against
parents’ wishes are decisions that are difficult, complex and crucially
important for all parties. Adoption results in a child’s legal bonds with
their parents, which are established at birth, being transferred to new
parents. This type of intervention, as all execution of state force against
individual citizens, requires statuary basis and sound justifications. In
Section 4-20 (‘Deprival of parental responsibility. Adoption’) of the
Norwegian Child Welfare Act 1992 (CWA), the terms for removal
of parental responsibility and adoption as a child protection measure
are regulated. It is the county social welfare boards that are given the
authority to make decisions about adoption from care and all other
intrusive, non-voluntary child protection interventions (see Skivenes
and Sovig, 2017). Although Norway is a country that is considered
to have child-centric systems (Skivenes, 2011; Hestbak et al, 2020),
only around 50-60 children are adopted from care per year, despite
it being widely held and documented that adopted children grow up
having better prospects for their adult life than children in continuous
foster care (see NOU, 2009:21, 2012:5; for research overviews, see
also Skivenes, 2010; Vinnjerlung and Hjern, 2011; Christoffersen,
2012; Skivenes and Tefre, 2012; Palacios et al, 2019). In this chapter,
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we first summarise the legal provisions, policy framework and child
protection system, and present results from the largest study in Norway
on adoption as a child protection measure. We then consider why
adoption is so rarely used in Norway and explore the position and
voice of the child in policy and decision-making processes in the
Norwegian context.

Guiding principles in the Norwegian child welfare system

Norway has a child protection system that is family service-oriented and
child-centric (Gilbert et al, 2011; Skivenes, 2011, 2015; Falch-Eriksen
and Skivenes, 2019). A basic principle is that the child protection
system should be part of a broader child welfare system that provides
services and therapeutic assistance to prevent more serious harm and,
as a result, avoid out-of-home placements.

The Norwegian system is based on three main governing
principles: (1) the best interest of the child; (2) the principle of
least intrusive form of intervention; and (3) the biological principle
(Skivenes, 2011; Skivenes and Thoburn, 2016). In addition to serving
as a general guiding principle for the implementation of the CWA,
the child’s best interest is defined as a condition for consenting to an
adoption by Section 4-20 of the CWA. This requires that the principle
must have a decisive impact on the assessments on whether a decision
to permit adoption is or is not given. The principle of ‘least intrusive
form of intervention’ provides the procedural (and ethical) norm that
any decision to intervene should seek to limit the level of intrusion
in the family. This principle can be seen as a protection of parental
rights against excessive state intervention. Thus, a decision to deprive
birth parents of their parental responsibility, which is a prerequisite
for an adoption to be considered, can only be taken if'it is considered
necessary in the child’s current situation. As the strongest measure
available in the CWA, adoption clearly evokes some controversy
and confronts the fundamentals of the least intrusive principle as
it contradicts the assumption that placement in care is temporary
(NOU, 2016:16; Tefre, 2020). Adoption is, however, not necessarily
in conflict with the idea of the least intrusive intervention because
the child is already in public care and living in a foster family, and
an adoption can only be undertaken if it is considered to be in the
best interest of the child. The biological principle is a strong tenet in
Norwegian child law, to the degree that ‘serious neglect’ has to be
determined before changes can be made to this ‘natural’ constellation
(Stortinget, 1991/92; see also Skivenes, 2002, 2010). The biological
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principle in Norwegian child welfare builds on the normative idea
that it is a fundamental social value in Norwegian society that children
grow up with their parents. The state’s responsibility is considered
secondary to the parents’, and even if children cannot stay with
their parents, their shared biological ties mean that the state should
facilitate continued contact. The possibility of adoption would
typically place the biological principle and the principle of the least
intrusive intervention in direct conflict with the child’s interests to
have stable care. This tension is formulated by the Norwegian Supreme
Court (1997: 534) in a 1997 decision on adoption, which stated that
‘weighting these interests against one another is the greatest challenge
in making judgments about adoption’. Research has also shown that
arguments related to maintaining biological ties through contact, and
of biological parents’ negative reactions to an adoption, are given
weight in the Supreme Court’s assessments, though less space is given
to discussing and reflecting on the arguments assumed to be present
within the ‘biological presumption’ (Skivenes, 2010; NOU, 2012:5;
Helland and Skivenes, 2019).

Legislation, policy and processes

Decisions to present a case about adoptions from care to the county
social welfare boards lie within the responsibility of the municipal child
protection agencies.' There are ten boards in Norway, covering one or
two counties each. A decision from the boards can be appealed without
further reasons or costs before the Norwegian courts of justice.” The
regional state agency responsible for state-funded child welfare and
family counselling services (Bufetat) issues an adoption permit. For an
adoption to be decided by the boards, the child has to be under official
state care by a care order (pursuant to ss 4-12 or 4-8 (2)(3) CWA),
according to Section 4-20 (2)(3) of the CWA and Section 12 (2) of
the Adoption Act.” A care order can be made simultaneously with
the deprival of parental responsibility and adoption, though this rarely
happens in practice (Helland and Skivenes, 2019). Only the child’s
foster parents are allowed to adopt the child following an assessment
of their fitness to continue to care for the child.

In 2010, legislation providing for post-adoption contact was
introduced (s 4-20a, of the CWA). The provision gives the boards,
and subsequently the courts, the opportunity to authorise adoption
and, at the same time, to grant contact rights to the biological parents
(and only biological parents). Prior to this, on several occasions, the
Norwegian Supreme Court (1990, 1997) had encouraged Norwegian

141



Adoption from Care

legislators to make post-adoption contact available in the legislation
(see also Skivenes, 2010).

The basic conditions for such post-adoption contact to be granted
are that the prospective adopters’ consent to contact and, importantly,
that limited contact is considered in the best interest of the child.
Section 4-20a is naturally closely connected to Section 4-20 on
deprivation of parental responsibility and adoption, and should be
included in the best interest assessments when a decision by Section
4-20 1s made, though if, and only if, limited contact is considered
to be in the child’s best interest. A lack of consent to contact of
the prospective adopters cannot be taken into consideration by the
judicial decision-makers as an argument against adoption. In short,
the right to contact is limited in the sense that arranging contact
cannot be forced and the child protection system has no ability to
sanction the parties for not upholding the visitation rights (Barne- og
likestillingsdepartement, 2009/10). While the amendments to the
legislation allowing for post-adoption contact have been interpreted
as a measure to encourage more adoptions from care, both the
Norwegian government and the Supreme Court have emphasised
that consent to post-adoption contact does not cause a lowering of
the threshold for adoption (NOU, 2009:21; Skivenes, 2009; Barne-
og likestillingsdepartement, 2009/10; Tefre, 2020). However, in our
survey of decision-makers’ attitudes and knowledge about adoption,
we found that well over half of the child protection workers (60 per
cent) and board decision-makers (55 per cent) responded that they
felt that having the option of post-adoption contact makes adoption
more accessible as a measure. This implies that experience within
the practice field is nonetheless that the threshold has been lowered
(Helland and Skivenes, 2019). However, there is no demonstrable
causal effect of the implementation of post-adoption contact on
adoption rates.

There has been increased political attention to adoption as a measure
in the child protection system since 2000 (Tefre, 2020). In an analysis
of policy documents and legislation, Tefre (2020: 1) shows that:

First, research and expert discourse gained influence in
the framing of adoption policy over time. Second, the
ethical response to this knowledge base has been to shift
attention from shared family needs to the child’s individual
and developmental needs. There are signs that legislators
view adoption in relation to children as independent legal
subjects with rights.
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In 2012, the Raundalen Committee composed of prominent
child protection experts in Norway, delivered an expert report,
mandated by the government (NOU, 2012:5). Chapter 10 of
the report discusses adoption as a child protection measure and
concludes: ‘Based on developmental psychological perspectives
and the research-based knowledge of vulnerable children, as we
have explained several places in this report, there is a basis to
claim that adoption should be a measure that the child protection
system considers in cases involving long-term placements’ (NOU,
2012:5: 130). A sober estimate is that between one third and one
fifth of the children in care in Norway are in long-term placement,
which amounts to 3,000—4,500 children.

Data on adopted children and children in care in Norway

There is a scarcity of research focusing on all aspects of adoptions in
Norway and this is particularly evident when it comes to the recent
phenomenon of adoptions from care (NOU, 2009:21: 40). In the Act
on Child Welfare 1953, there was no legal basis for adoptions from
care without parental consent (NOU, 2000:21: 203), and nor was it
an option through the Guardianship Act 1986. Both provided legal
provisions to deprive parents of their parental responsibility but this was
not as a step in an adoption process (Bendiksen, 2008). However, in a
study of all appeal cases pertaining to deprival of parental responsibility
decided by the Ministry of Social Affairs between 1954 and 1965,
Benneche (1967) found that in six out of 64 cases, adoption was the
result. In other words, case law had allowed for adoptions, a custom
that was further supported by a circular from the Department of
Social Affairs in 1954. In a decision on the principle from 1982, the
Norwegian Supreme Court confirmed that deprivation of parental
responsibility with the prospect of adoption against the parents’ will
was legal.

Until around 1960, the majority of adoptions in Norway were of
Norwegian nationals. In the years following, international adoptions
grew while the number of national adoptions declined. This was a
result of, on the one hand, a more liberal policy on abortion and a
better and more progressive welfare schema nationally, and, on the
other hand, an increasingly distressed global scene due to war and
crisis (Girtner and Heggland, 2013). From 1975, the number of
international adoptions grew steadily but the years 2000-10 saw a
steep decline (see Table 9.1)." As seen in Table 9.1, most Norwegian
adoptions are now adoptions of stepchildren, with a much smaller
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number being voluntary and non-voluntary adoptions from care.
Only a handful of children are freed for adoption by their biological
parents each year. Statistics on adoptions from care are uncertain up
until 2011, and there are no official statistics on these adoptions from
before 2006 (collated into the category of ‘other adoptions’). After
2006, statistics may include voluntary adoptions from care and persons
above the legal age. Relying on data from the boards, the number of
adoptions in 1993 and 1994 were 25 per year (NOU, 2000:12: 205).
The number of non-voluntary adoptions from care were at the same
level in 2011, with 27 granted adoptions by the boards (see Table 9.1),
while in 2015 and 2018, the number of granted adoptions increased
to 62 and 50, respectively.

Who are the children being adopted in Norway?

In a study from 2019 (Helland and Skivenes, 2019), all decisions made
by the boards in the years 2011 to 2016 on adoption applications
from care were studied, constituting a total of 283 cases concerning
302 children. During this period, 285 children (94 per cent of all
children in the cases) aged three months to 17 years were adopted
from care. Half were aged between two and four years old. The
median age of those adopted was four years, and for the 17 who
were not adopted, the median age was three years. A total of 72 per
cent of the adopted children had been placed with the prospective
adopters (their foster parents) before turning one year old. Most of
the children (82 per cent) were removed from their birth parents
before the age of one and the median age at placement with the
foster parents who adopted them was three years. They had lived
with the adoption-seeking foster parents for a median of three years.
Two thirds had one or more full or half=siblings, and of these, 70 per
cent of their siblings were in care or adopted. Among the 283 cases
that were decided by the boards, only 19 concerned a sibling pair
(all resulting in adoption).

The majority of the children (52 per cent) were born of two
Norwegian-born parents and 16 per cent of the children had
two parents born outside Norway. A total of 14 per cent had one
Norwegian-born parent and one parent born outside of Norway,
while 13 per cent had one Norwegian-born parent and one parent
whose origin was unknown. Country background was not available
in all cases, but from available data, most non-Norwegian parents
were from African or Asian countries (at least 65 per cent). A smaller
proportion of parents had a European background (at least 32 per
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Table 9.1: Child population, number of children in care at year end, number of adoptions per year and type of adoption (children 0-17 years)

(rates per 100,000 children)

2000 2005 2006 2010 2011 2015 2018
Child population 1,060,857 1,092,728 1,096,003 1,114,374 1,118,225 1,127,402 1,122,508
Children in care 5124 (483) 6,002 (549) 6,116 (558) 6,975 (626) 7,270 (650) 9,008 (799) 8,868 (790)
Adoptions from care
Voluntary 23%(2) 16 (1) 6(<1) 6(<1) 5(<1)
Non-voluntary 27 (2) 62 (5) 50 (4)
Other adoptions
International adoptions 657" (62) 704" (64) 438 (40) 343 (31) 297 (27) 132 (12) 77(7)
Stepchild adoptions 105° (10) 1380 (13) 79 (7) 88 (8) 85 (8) 90 (8) 72 (6)
Other national adoptions 30 (3) 48 (4) 8(<1) 3(<1) 4(<1) 8(<1) 0(0)

Note: Statistics on reunifications and average stay in care (years) are not available. * Not differentiated between voluntary and non-voluntary adoptions from care.
® Not differentiated by age, the data could possibly include persons aged over 18 years. © Including adoptions from care, both voluntary and non-voluntary. Not

differentiated by age, the data could include persons aged over 18 years.

Source: Statistics Norway (2020a, 2020b, 2020c, 2020d), Helland and Skivenes (2019) and Bufdir (2019, 2020)

KemioN uj a1ed wouy uoindopy



Adoption from Care

cent), weighted towards parents from Eastern European countries.
A total of 23 per cent of the cases were with consent from one or
both parents (mother = 10 per cent; father = 9 per cent; both of
the parents = 4 per cent). Among these were cases in which parents
gave consent under the condition of visitation rights (Helland and

Skivenes, 2019).

Research in a national and international context

A considerable body of research is available from other countries,
especially the US and England, where there is a longer tradition
of adoptions from care (see Chapters 5 and 2, respectively). In the
Norwegian context, there are very few studies on adoptions from
care (for an overview of relevant Norwegian research, see Helland and
Skivenes, 2019). One of the few studies is that of Skivenes and Tefre
(2012). They reported that when presented with a vignette depicting
a situation of a child in long-term care, a much higher proportion of
the English (97.8 per cent) and American (95.5 per cent) social workers
suggest adoption than Norwegian (61.7 per cent) social workers. The
authors explain these findings as related to the lack of guidelines and
clear instructions for the use of adoption as a child welfare measure
in Norway when compared to the US and England, where the social
workers appeared to have a clearer conception of their role in working
with children in long-term care. The most comprehensive study to date
is the previously mentioned research of Helland and Skivenes (2019)
on adoption decision-making based on surveys of and interviews with
both the front-line workers and the decision-makers in the boards.
However, few clear-cut and specific explanations emerged as to why
decision-makers did or did not prefer adoption compared to continued
foster care. While most decision-makers exhibited positive attitudes
towards adoption and adequate levels of knowledge about adoption as
a measure, the main explanatory factor appeared to be that adoption
was not ‘on the agenda’ and there was a lack of formal guidance
for practice. For the front-line workers, the lack of managerial and
local political focus on adoption was seen to point to reluctance to
change placement policy towards increasing adoption. The researchers
concluded from the cases studied that local agencies appeared to use
a high threshold when deciding whether a case should be forwarded
to the boards, while the surveys also revealed that the social workers
were under the impression that the boards were very strict in cases
concerning adoption.
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However, presented with a vignette case about a possible adoption
or continued foster care, a large majority of child protection workers
(n = 461), experts (n = 158) and county board leaders (n = 32) chose
adoption (see Helland and Skivenes, 2019; Helland, 2020). Among
child protection professionals, 86 per cent opted for adoption rather
than foster care. The main arguments for adoption were: the child’s
needs and attachment to the foster home; parents lack of change or
lack of care capacity; the age of the child; and the duration of the
placement. The 14 per cent who chose foster care explained that: it
would be a ‘closed adoption’; ‘biological bonds would be broken’;
there would be the need for coercion; and they would be taking into
account the views of the biological parents. Among the decision-makers
from the boards, the experts and the judges, 87.5 per cent of the judges
and 93.7% of the experts chose adoption as the appropriate measure,
giving similar arguments to the practitioners. Only a handful of board
decision-makers (n = 14) chose foster care, giving as reasons: that the
adoption was too early because it would break bonds too soon; and
that maintaining contact with the biological parents could be valuable
and important at later stages in the child’s life.

With respect to outcomes from adoption and alternative placement
options for children who cannot return safely to parents, there is as
yet no body of specifically Norwegian research to inform the debates
currently taking place. There is a widely held view (supported by
practitioner opinions and small-scale studies) that children too often
move between foster families, whether because of managerial policies
or placement breakdown.

From a wide range of studies in other countries, it is generally
agreed that adoption is better for children than foster care (see, for
example, Christoffersen, 2012; Christoffersen et al, 2008; Skivenes
and Tefre, 2012; Hjern et al, 2019; Palacios et al, 2019). Breakdown
rates for children placed for adoption from care are low, less than 4 per
cent, as displayed in two recent longitudinal studies of large sample
in the UK by Wijedasa and Selwyn (2017) and Neil et al (2015). Of
specific relevance for Norway is the Vinnerljung and Hjern (2011)
administrative data-based study of the outcomes for three groups of
Swedish children: 900 adopted previous foster children; 3,062 children
in long-term foster care; and 900,000 children from the majority
population. They concluded:

Crude outcomes for both groups were substantially weaker

than for majority population peers. The foster children
tell clearly short of adoptees on all outcomes; school
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performance at 15 years, cognitive competence at 18 years,
educational achievement and self-support capability in
young adult years, also after adjustments for birth parent
related confounders and age at placement in substitute care.
(Vinnjerlung and Hjern, 2011: 1902)

Among the small number of Norwegian studies is that of Berg (2010).
Based on case files and in-depth interviews with Norwegian adoptive
parents of 13 children adopted without parental agreement from the
child protection system, as well as six of the adopted children aged 17
plus, the study reports that children had varied challenges during their
upbringing, in which two had big problems, four had some problems
and seven had no problems. Children and adoptive parents report that
despite the difficulties they experience, the young people are generally
positive about having been adopted.

Research on citizens’ views on adoption from care

Skivenes and Thoburn (2017) used a survey vignette methodology
to report on attitudes towards adoption from care in the general
population in England, Finland, Norway and California, USA. A total
of 68 per cent of Norwegian citizens chose adoption over continued
foster care for a two year old well settled in his foster family. Similar
positive attitudes to adoption as a child protection measure are found
in a recent study, also of a representative sample of the Norwegian
population (Helland et al, 2020). There is also overwhelming support
from all the main actors (organisations, unions and decision-making
bodies) in the field of child protection. In 2009, the Government issued
a white paper arguing a need for increased use of adoption as a child
protection measure: ‘A total of 107 consultation bodies have agreed
to the proposal (white paper). 104 of the consultation bodies support
the main ministry proposal to facilitate increased use of adoption as a
child protection measure’ (NOU, 2012:5:123).

Views on adoption from children and parents

To a large degree, available research has left unanswered questions
about: if and how Norwegian children are involved; whether children
give their consent; whether children have views on foster care versus
adoption as a placement alternative; and whether children have a view on
their contact with the birth family. A study of all judgements on adoptions
from care made in Norway in a six-year period (2011-16) involving
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children aged 417 years old, a total of 169 judgements (McEwan-Strand
and Skivenes, 2020), concluded that, overall, children are absent in the
decision-makers’justifications and conclusions about adoption. However,
those that were heard wished to be adopted. The children interviewed
for the small-scale in-depth study of Berg (2010) (referred to earlier)
were also generally positive about having been adopted.

The statements on adoption as a child protection measure made
by the national Association for Foster Children, the Organisation for
Foster Parents and BarnevernsProffene (young persons with experience
from foster care) are important. They were generally positive towards
adoption as a child protection measure as long as the requirements as
stated in relevant laws are met. The statements, however, emphasise
that the child’s right to express their opinion and to be involved in
the decision must be respected. The associations further noted several
times that the narrow interpretation of ‘family’ is problematic and that
siblings and other family members besides the biological parents can
be important for the child:

Furthermore, one should have in mind the child’s
attachment to other relatives but the biological parents,
such as siblings, grandparents, aunts/uncles and others.
Those relations can be utterly important for the future
development and safety of the child. The Association for
Foster Children thus would like to see a bigger emphasis
on those factors in care order and/or adoption proceedings.
(Association for Foster Children, 2012)

With respect to the views of biological parents, the Organisation for
Parents in the Child Protection System has commented negatively
on adoption without parental consent as a child protection
measure: ‘Forced adoption/adoption should not be subject of the
child protection services’ (see: https://barnevernsforeldrene.no/om-
organisasjonen/utviklingsplan/). It is not explicitly stated, but we
interpret the statement as meaning that they wish for other instances
to prepare adoption cases, that is, adoption should not be a measure
initiated under the CWA. The Organisation for Foster Parents (2012)
have expressed that they are positive about adoption.

A study of foster parents (n = 864) showed that about 20 per
cent have considered adoption, and half of them have seriously
considered it (Havik, 2007). The aforementioned small-scale study
of adoptive parents (Berg, 2010) showed that they are very satistied
with the adoption.
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Conclusion

Adoption is a measure that, like all child protection interventions,
should be undertaken with the highest regard to the specific child’s
best interests, and in accordance with due process and decision-
making processes that fulfil criteria for rational reasoning and critical
reflection. Adoption as a child protection measure should only be
considered for children that cannot be reunified with birth parents or
wider family, and thus will grow up in public care. However, from a
child’s perspective, adoption provides a new chance for permanence
in a family for life. An international, interdisciplinary group of
recognised researchers in the field published an article about adoptions
in child protection in 2019 (Palacios et al, 2019), and they conclude
that adoption must be considered as a measure to secure the child’s
interests because it provides permanence and belonging for the child
on a lifetime basis. They argue that adoption is a legitimate model
for the alternative care of children given that adoption decisions
follow conventions and laws and keep the focus on the children’s
best interests:

The one thing that is agreed is that the child’s safety, needs,
welfare and development are the core issues to consider
not only in the short term, but also for the rest of their
lives. Embedded within this is a fundamental recognition
that family life is the basic structure that enables this, and
if that cannot be with the family of origin, an alternative
permanent family solution must be found. (Palacios et al,
2019: 68)

In 2009, the Norwegian government issued a white paper arguing
for increased use of adoption as a child protection measure, with
overwhelming support from all relevant consultation bodies. The
question that remains unanswered is why, in the light of these
official reports going back for some years, supportive opinions from
professionals and the public, and an increasing children’s rights focus,
there are still so few adoptions from care in Norway. To complement
the research already available on the decision-making process, more
research that has a child perspective in its approach may point to
a way forward that builds on the strengths of Norway’s existing
position as a child-centric society that ensures high performance
on the rule of law.
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Notes

" Decisions made by the boards are pursuant to the CWA, the Act Relating to
Municipal Health and Care Services, and the Act Relating to the Control of
Communicable Diseases. For details on the functioning of the boards, see Skivenes
and Sovig (2017).

> Access to judicial review of cases decided in the boards are regulated in Chapter 36

of the Dispute Act 2005 (see also s 7-24 CWA).

Section 4-20 of the CWA (‘Deprival of parental responsibility. Adoption’) has the

following wording:

If the county social welfare board has made a care order for a child,
the county social welfare board may also decide that the parents shall
be deprived of all parental responsibility. If, as a result of the parents
being deprived of parental responsibility, the child is left without a
guardian, the county social welfare board shall as soon as possible take
steps to have a new guardian appointed for the child.

When an order has been made depriving the parents of parental
responsibility, the county social welfare board may give its consent
for a child to be adopted by persons other than the parents.

Consent may be given if

a) it must be regarded as probable that the parents will be

permanently unable to provide the child with proper care or the
child has become so attached to persons and the environment
where he or she is living that, on the basis of an overall
assessment, removing the child may lead to serious problems
for him or her and

b) adoption would be in the child’s best interests and

¢) the adoption applicants have been the child’s foster parents and

have shown themselves fit to bring up the child as their own and

d) the conditions for granting an adoption pursuant to the

Adoption Act are fulfilled.
When the county social welfare board consents to adoption, the
Ministry shall issue the adoption order. The Social County Board
may decide for a child to be adopted when the parents’ consent, as
far as the conditions in sub-section three are fulfilled.

4

For a broader historical perspective on the development, see NOU (2009: 33-7).
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Adoption from care in Spain
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Esther Abad Guerra

Introduction

In the late 1980s, newly democratic Spain needed to radically transform
mechanisms and institutions inherited from Franco’s dictatorship, which
were imbued with a paternalistic philosophy (Ferrandis Torres, 2018).
A series of bold legal reforms saw the definitive take-oft of children as
a group with their own characteristics and needs, and requiring special
protection. Following on from the Spanish Constitution of 1978 and
the Law 1/1987 (11 November), which modified the Civil Code and
the Law of Civil Procedure in matters of adoption, the Law 1/1996
(15 January) as amended by Law 26/2015 and Organic Law 8/2015
(22 July) legislated for the protection of children and adolescents,
including those who might be adopted (Figure 10.1). In summary,
within the framework established by the Constitution of 1978, the
17 autonomous communities and two autonomous cities (Ceuta and
Melilla) have delegated responsibility for the protection of minors,
including in matters of adoption.

All adoptions in Spain require a judicial decision, which gives full and
irrevocable status to the adopters and adoptees, and ends all existing
ties with the biological family. This chapter examines social policy,
legislation, assessment and decision-making processes for the adoption
of children from state care. It considers system reforms over the last
decade, and notes that legislative reform in 2015 opens the way for a
greater number of children to be eligible for adoption from the care
system. This reform requires that children be heard and introduces
the possibility that adopted children may continue to be in contact
with their family of origin, provided that this is in the child’s best
interest. Due to the high level of delegation of responsibility for care
and adoption services, some detailed references are to the Madrid
autonomous community (with 6,778,000 inhabitants, of which
1,256,000 are minors under 18 years old). Provisions in other parts
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Figure 10.1: A simplified sequence of the most significant processes that have
shaped the child protection system according to Law 1/1996, Law 26/2015 and
Organic Law 8/2015

Abandonment/neglect — > Tutelage

Family of origin \|/

Risk and other

I — Guardianship
situations
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\7 v
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fostering fostering
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Source: Observatory for Childhood (2017) and Ministry of Health, Social Services and
Equality (2017)

of the country are similar, and where available, data are provided for
the whole of Spain.

Adoption from care in legislation and guidelines

The framework for adoption in Spain follows the United Nations
Convention on the Rights of the Child (CRC) (ratified by Spain in
1990), the European Charter of the Rights of the Child (adopted by
the European Parliament in 1990) and the 1993 Hague Convention
on International Adoption. Spain was the first country to ratify this
convention in 1995, followed by the majority of Western countries
in 1995. The Strasbourg European Adoption Agreement of 27
November 2008 completes the international legal framework for
adoptions in Spain.

Article 39 of the 1978 Constitution requires the regional governments
to ensure the social, economic and legal protection of the family, and,
together with the 1987 reform of the Spanish Civil Code, can be
said to have ‘de-judicialised’ the child protection system. It delegated
the protection of minors, including responsibility for providing an
adoption service (previously carried out by notaries or through charity
organisations), to the autonomous communities:

After presumable abuses committed in the previous decades,

the constitutional Spain turned the adoption into a public
monopoly and armored against the hateful traffic of
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children. This reform ended the negotiation of adoption as
a business act between individuals that allowed the delivery
of children by agreement between biological parents and
adopters. (Ferrandis Torres, 2017: 2)

This legislation introduced two fundamental principles on which
adoption is based. On the one hand, adoption results in the adopted
child being fully integrated within the adoptive family. On the other
hand, the role of public bodies with responsibility for child protection
was enhanced and adoption from care was recognised as a child
protection measure that provides a legal family to children who cannot
remain with their family of origin.

Following on from the 1987 reform, a review of child and adolescent
protection services was carried out, resulting in an amendment to Law
1/1996, known as Legal Protection of the Minor, which resulted in
a partial modification of the Civil Code and Civil Procedure Law.
It introduced the requirement for the suitability of adopters to be
approved by the public bodies, and it also regulated international
adoption (Callejo, 2017).

Law 26/2015 made further detailed requirements for the assessment
of the suitability of adopters. It also created the legal status of ‘guardian’
specifically for the purposes of adoption in order to avoid the child
having to be in public care prior to the public bodies applying to the
judge for an adoption to be formalised. During this period, the parents
retain their parental rights and the ‘guardian’ decides with the child
protection system where the child will be placed.

This law also introduced the new concept of ‘open adoptions’.
Although the adoption order extinguishes the legal links between the
adoptee and the family of origin, through open adoption provisions, the
adoptee may maintain a relationship with members of the original family
through visits or other means of communication. An open adoption
may be agreed by the judge when this is proposed by the public bodies
following a professional assessment that this is in the interest of the child,
and with the consent of the adoptive parents and the child who has
sufficient maturity and is at least 12 years old. While ‘under guardianship’,
the professionals employed by the public bodies must provide support to
the parties, monitor relationships within the adoptive family and report
on the stability of the placement, prioritising the well-being of the child
ahead of the interests of the adopters and family of origin.

By issuing Organic Law 8/2015, Spain satistied the CR C request to
ensure that children’s rights to protection were standardised across the
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different autonomous communities. This legislation also reinforced the
‘best interests of the child’ as a guiding principle of child protection
procedures. The legislators in 2015 also emphasised the importance
of evaluation for purposes of public accountability, further opening
up access for researchers (see later).

Each autonomous community has the discretion to enact its own
laws, based on but adapting the national regulations. For example, the
Community of Madrid enacted Law 6/1995 of Guarantee of the Right
of Infants and Adolescents.! In the Community of Madrid, the body
responsible for adoption is the General Directorate of the Family and
the Minor of the Ministry of Social and Family Policies. However,
the possibility of variability between autonomous communities does
not substantially change child protection services in Spain as a whole,
and since 2015, efforts have been directed at the convergence of
autonomous laws and interventions. In this chapter, we will focus in
detail on the Autonomous Community of Madrid as an example of
how adoption works in the rest of the country.

The rights of children and parents in adoption from care

As noted earlier, children’s rights are guaranteed in law but interventions
are also governed by guarantees on the rights of parents, who can
appeal decisions of the removal of parental rights at very little cost
and within an extended time frame. The Supreme Court has regard
to these guarantees for parental rights, as demonstrated in several
judgments stating that the removal of parental rights should be used
restrictively, not as a punishment to the parent who fails to fulfil their
duties, but for the benefit and interest of the child. If deprivation of
parental rights does not result in benefit to the child, it should not be
agreed (on the removal of parental rights, see, for example, Supreme
Court Judgments of 16 February 2012, EDJ 2012/190207).
However, recent decisions of the executive branch have challenged
this legal position. Specifically, the government approved decree-law
9/2018’ to introduce ‘urgent measures’ against gender violence. This
decree-law modifies Article 156 of the Civil Code with a new article:

when there is a conviction or simply when a criminal
proceeding has been initiated against one of the parents for
attempting against the life, physical integrity, liberty, moral
integrity or sexual freedom and indemnity of the minor sons
and daughters, or for attempting against the other parent,
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the latter’s consent will be sufficient for the psychological
care and assistance of minor children.

The convicted or suspected parent is deprived of their decision-
making capacity with respect to children and will only have the
right to be informed; their consent is considered not to be required,
though they have the right to appeal to the judge. According to this,
a social services report is sufficient to confer the condition of ‘victim
of gender violence’.

Decision-making on adoptions

Children who are considered for adoption in the Community of
Madrid will be in one of the following groupings (General Directorate
of the Family and the Minor?):

* young children whose biological mother, because of adverse
circumstances that prevent her from taking care of her child,
freely and voluntarily decides that her child be placed under the
guardianship of the Community of Madrid prior to being adopted;

e children who are abandoned shortly after birth in the hospital,
without the mother having formally requested adoption;

* any other children abandoned without identifying information;

e children removed from their family because of abuse or neglect
whose guardianship is then taken over by the Community of Madrid
and for whom there is no plan for return to their original family; and

e children living in childcare centres, with a legal decision taken that
there is no possibility for them to return to their family.

The decision-making process

The Child Protection Service (CPS) is responsible for the adoption
process and services, and makes the adoption application to court
through the Commission of Tutelage for Minors (CTM) — a seven-
member collegiate body and the highest child protection decision-
making body in the autonomous region of Madrid. Two members of
the CTM are the heads of the Division for Adoption and Fostering
and the General Deputy of the Sub-Directorate for Protection of the
Minor (these two are civil servants and co-authors of this chapter).
Both the Division for Adoption and Fostering and the General Sub-
Directorate are units of the General Directorate of the Family and
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Figure 10.2: General Directorate of the Family and the Minor in the Community
of Madrid
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the Minor (whose chief is a political appointment of the autonomous
community government) (see Figure 10.2).

Prospective adopters have to obtain a prior declaration of suitability
by applying to the relevant CPS. Although adoptions generally require
the consent of the birth parents, the law provides for cases where parents
are unable to consent or whose consent is dispensed with. Before the
adoption process can start, the CPS must remove parental rights through
an abandonment declaration. This may occur for different reasons:
(1) when parents fail to recognise the problem; (2) when they deny
the negative influence of current circumstances on the child; (3) when
they reject support measures; (4) when they fail to meet the child’s
needs; or (5) when there is an endangerment situation for the child.
The CPS workers meet individually with each party before presenting
reports and recommendations for the CTM to decide on the removal
of parental rights for the purpose of adoption. Parents, as well as the
public prosecutor for minors, are notified of the decision. Parents have
the right to appeal against the removal of their parental rights to the
family court for up to two years, after which the child will either be
adopted or will be in the guardianship of the state.

Following the ‘declaration of abandonment’, the process from
child removal to legal adoption can be lengthy, especially in cases of
involuntary placement. During this period, the CPS delegates custody
‘for the purpose of adoption’ to a childcare centre or foster family
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until the judicial decision of adoption is issued. The guardian may
agree to the child being placed as a foster child with the prospective
adopters. Within three months of the CTM decision, the CPS sends
the complete file along with a proposal to the family court to initiate
adoption proceedings, which proceed even though the parents have a
two-year appeal period.

Final adoption decisions are court orders issued by a judge following
separate hearings with the adopting parents and the child over 12 years
old, or younger if sufficiently mature. Children are heard in safe and
private conditions. Although it is not mandatory to hear biological
parents who have lost their parental rights, in practice, the judge usually
gives them a hearing. The judge can commission any additional expert
evidence required before issuing a court order ratifying or dismissing
the CPS proposal for adoption. If the proposal is dismissed, the child
will remain in foster care or in a childcare centre.

Adoption appeals are made to the family court in the first instance
and to the region’s court in the second instance. An appeal may be
made on all grounds, and the case will be heard by four or five judges
at second instance. In general, observers (including researchers and
the media) are not allowed during the proceedings, but an access
permit may be requested from the General Council of Judges stating
the importance of that observer being present. The written decision
is sent to the parents, the adoptive parents, the public prosecutor and
the CPS but is not publicly available.

All case files, including those from the CPS and the final adoption
decision from the court, are stored by both the regional CPS and the
family court. Before 2015, it was difficult to access these decisions
on the grounds of children’s privacy but, as noted earlier, this has
been relaxed to allow for researcher access. From 2015, there is no
requirement for parental agreement to adoption if two years have
passed without a parent taking steps to revoke the CPS declaration of
neglect. Also, with respect to newborn infants, the mother’s consent
may not be given until six weeks have elapsed from delivery. The length
of the adoption process is greatly reduced for consensual newborn
adoptions, where the process may take only six weeks. This could be
seen from various angles as a measure of protection more for women
than for babies, since at the point when parental rights are given up,
the ‘abandonment’ has not been legally certified, something that is
necessary to start the adoption process. On the other hand, it could
also constitute an act of protection of the minor, since being a mother
who does not initially wish to be a mother increases the possibility of
parental failure.
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The roles of different parties and service providers

The adoptive parents

Prospective adoptive parents must follow a complex path before
achieving adoption. This path has the following steps:’

1. Submit the application and attend an information meeting. When more
adopters are needed in the Community of Madrid, a time-limited
public call is made by order of the Council of Social and Family
Policies. However, because of the difficulty of placing children
with special needs due to illness and/or disability, there is no
deadline for submitting applications to adopt. Any offers that
imply prejudice on the part of the applicants based on sex, race,
ethnicity or other circumstances of the children to be adopted are
not accepted (Law 6/1995 of March 28 on Guarantees of the Rights
of Children and Adolescents). The applicants are then invited to
an information meeting in strict order of entry onto the register of
potential adopters.

2. Tiaining course. Applicants are required to attend mandatory training
organised by the public body or by an approved collaborating agency
(Art 176 Civil Code).

3. Psychosocial study. The psychosocial study builds on the information
from at least three interviews with professionals from the specialist
adoption team and a home visit. If necessary, additional information
may be requested. The CPS then submits a report to the Child
Custody Commission, which may accept or reject the application
to adopt. If accepted, the proposed adoption will be entered in the
Family Registry for Adoption as an ‘accepted offer’.

4. Guardian delegation for adoption purposes. Once a child is matched with
an adoptive family, the Child Custody Commission will delegate
guardianship (usually to the prospective family) until the judicial
hearing, when all the parties to the adoption can be heard. Parents
who are deprived of parental rights will be notified of this decision.
The prospective adopters have the same rights and obligations as
foster family members. However, those actions that exceed the scope
of everyday life (such as surgical operation) must be authorised by
the Child Custody Commission.

5. Judicial process. For adoptions from care, the judicial process takes
place while the child is already placed with the prospective adopters.
The adoption proposal is submitted to the judge by the General
Directorate for the Family and the Minor (see Figure 10.2) in the
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shortest time possible and, in any case, within three months from
the day on which the guardian delegation has been agreed.

6. Monitoring. During the period in which the judicial procedure is
carried out and until the adoption order is made, caseworkers of
the General Directorate will carry out follow-up checks in order
to assess the child’s adaptation to the family.

The child

Since 2015, the best interest of the child must always be evaluated
by child welfare professionals and lawyers, as well as by institutions
(whether public or private), courts and legislative bodies. Key
requirements in the protection of minors in Spain are: first, that when
making a decision about a minor, their best interest has been previously
evaluated; second, as a general principle, when different interpretations
of a rule arise, the one that reflects the best interests of the child will
always be chosen; and, third, a procedural rule is that if the procedure
stipulated for each case is not followed, the best interest of the child is
likely to be prejudiced and an appeal to court will occur (see Moreno
Torres, 2015). Consequently, the measures adopted must be in the
child’s best interest, regardless of what is requested by the parties. As
part of each decision, resolution or technical report, professionals
and decision-makers must specify the criteria and values that have
been considered.

However, finding an agreed way of acting upon these principles is one
of the most complex tasks judges face, and although they are included
in legislation, a uniform process for their implementation is missing.
With the enactment of the (national) 2015 laws, the understanding
and application of the principle has been standardised in order to
reconcile the persistent differences in practice in each autonomous
community. However, even today, the criteria and elements established
for this concept are broad and their formulation still leaves a gap
for interpretation.

Prior to 2015, adoption ended all pre-existing links with the
biological family and created new ones with the adoptive family.
However, the 2015 laws raise the new possibility of ‘open adoption’.
According to the legislation, the best interest of the child and respect
for their rights must be prioritised and must take precedence over
the wishes of the prospective adoptive parents in any case of conflict.
The child’s participation is one way to ensure this. Children aged 12
or over (and younger if considered sufficiently mature) must consent
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to adoption, and to obtain that consent, the child must be heard.
However, the processes for ensuring that children are fully informed
have sometimes proved to be weak (Balsell et al, 2017), and while
children must be heard, their opinion is not binding. Although open
adoption is now possible, there are few cases to date where this has
been agreed by the courts. In part, this is because, in most cases, by
the time an adoption order is applied for, there are no longer links of
any significance between the parent(s) and the child.

Children in care in Spain and adoption from
care: numbers and profiles

The Observatory of Infancy, associated with the Ministry of Health,
Social Services and Equality, provides data and has published
21 ‘Bulletins of statistics of child protection’ to date, in which data about
the number of adoptions in Spain from 2010 onwards can be found
(Bulletin no. 13°). Table 10.1 shows that rates in public out-of-home
care (377 per 100,000 in 2015 and 426 per 100,000 in 2017) are going
up but still low compared to most European countries. Also of note is
that a considerably higher proportion is in kinship foster care than in
most ‘high-income’ countries. Figures for 2017 show that around 40 per
cent were in residential care provision and around 30 per cent were in
foster family care. What is strikingly different from most of the countries
described in this volume is the high proportion of foster care placements
that are kinship foster placements (around 70 per cent of foster care
placements and 35 per cent of all placements in care), with only around
20 per cent of all in-care placements with non-related foster carers.
This comes as no surprise since Spain is a ‘familist’ country where the
‘blood tie’is given importance. Relatives tend to stay closely connected
and feel that they are bound to take care of a child that ‘belongs’ to the
family. Therefore, for the CPS, it is a priority to place the child with
relatives. This is relevant to the understanding of adoptions from care
in Spain since, as with most countries in Europe but unlike the US,
adoption by kin (other than by step-parents) is unusual.

Foster care in Spain has not had as high a profile in political and
professional thinking as in some other countries, and awareness and
knowledge about the need for family placement is still not widespread
in the general population. For example, in contrast to the position
in most Western countries, there is no funding to support foster
families, which greatly discourages this alternative to residential care,
and it is not an important part of the culture and training of children’s
services professionals.

166



Adoption from care in Spain

Table 10.1: Numbers and rates per 100,000 children (from O to 17 years old) in
public out-of-home care and placements in care in Spain

2010 2015 2016 2017 2018

Children adopted from care Numbers 793 553 588 680 639

Rate 102 6.8 7.1 8.2 7.7
Children in care at year 30,677 31913 34,744
end (number and rate per (377) (426)
100,000 children)
In residential care/care 13,596 17,527
centre? (number and % of (40%) (44%)
all in care)
In kinship foster care 12,851 12,748
(number and % of all in (38%) (35%)
care)
In non-relative foster care 7,321 6,256
(number and % of all in (22%) (17%)

care)

Note: 2 The totals for placements are slightly higher than for those in care as a small
number under assessment are included.

Source: Boletin de datos estadisticos de medidas de proteccion a la infancia. Bulletin
number 20. Report, Studies and Research 2018. Ministerio de Derechos Sociales y Agenda
2030 (last updated June 2020). Available at: https://observatoriodelainfancia.vpsocial.gob.
es/productos/pdf/Boletin_Proteccion_21_Accesible.pdf (accessed 16 December 2020)

Research teams in Spain are internationally recognised in the field of
adoption. (on the dynamics of the adoptive family, see, for example,
Palacios and Sanchez-Sandova, 2006). Studies on the effects that the
adoption process has had on children from the physical point of view
are those of Olivan (2007), Truchis and Focaud (2010) and Callejon-
Poo et al (2012), while Le6n et al (2018) study adoptive parents’ health.
However, Caston Boyer and Océn Domingo (2002) comments that there
is a shortage of research that explores the ‘phenomenon’ of adoption and
its relationship and location in past and present Spanish society (what
some authors refer to as the sociology of Spanish adoption). With respect
to residential care, del Valle et al (2008) have reported on long-term
outcomes and del Valle and Bravo (2013) report on a comparative study
of child placement alternatives. Until fairly recently, there has been little
outcome research on foster care, but an important exception is the study
of transitions to adulthood from kinship foster care of del Valle et al
(2011). Through the 2015 legislation, the Autonomous Community
of Madrid leads the way in allowing researcher access to adoption files,
and this increased openness 1s an important step in facilitating research
on child welfare decision-making and practice.

167


https://observatoriodelainfancia.vpsocial.gob.es/productos/pdf/Boletin_Proteccion_21_Accesible.pdf
https://observatoriodelainfancia.vpsocial.gob.es/productos/pdf/Boletin_Proteccion_21_Accesible.pdf

Adoption from Care

Table 10.1 shows that numbers adopted from care in Spain went
down between 2010 and 2011 but then remained broadly constant
at a rate of less than 1 per 100,000 children. The data show no
differences with respect to sex and that, usually, 50 per cent of the total
adoptions in a year are of children aged under three years, 35 per cent
are aged between four and ten years, and the others are aged from 11
to 17 years. Finally, we should note that the CPS reports substantial
difficulties in placing for adoption children with disabilities or sibling
groups (Ferrandis Torres, 2018). In the Community of Madrid, with
an approximate population of 6.5 million inhabitants and about 60,000
births per year, during the last decade, the number of babies placed
for adoption was around 40 and went down from 46 in 2013 to 39 in
2017 (Ferrandis Torres, 2017).

The position and perceptions of adoption from care
in Spain

From Law 21/1987 onwards, the legalisation of adoption was entrusted
solely to public bodies, with the overarching proviso that adoption
should be a measure not to be used frequently due to its drastic nature
in definitively extinguishing ties with the family of origin. As far as
possible, the CPS should provide support for families so that they can
assume their responsibilities, and intervention from public services
should end when family members resume full care and protection
responsibilities (Ferrandis Torres, 2017).

In Spain, numbers available for inter-country adoptions have
progressively reduced, as occurred in all Western countries (Selman,
2018). The abandonment of babies solely as a result of poverty or
the social stigma of extramarital childbirth no longer occurs, and the
focus of the protection system has moved towards finding families for
children with special needs who do not meet the traditional expectation
of ‘a healthy baby as young as possible’. These children may have
physical or cognitive disabilities, have psychological or behavioural
problems, be part of a sibling group, be aged over eight years, or be
from a minority ethnic group or immigrant family. Another point to
note is that numbers in care who are available for adoption in Spain
are likely to be lower than in some other countries, in part, because
of fairly low numbers in care and also because of the lower frequency
of non-relative foster carers who might apply to adopt the children
placed with them.

In contrast to foster care, adoption began to have visibility among
the general population because of the increase in international
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adoptions over the last decade of the century, which had risen to
5,423 in 2005 (see Table 10.2). This is relevant to adoptions from
care in Spain since the difficult process of adopting young Spanish
children (Rodriguez Jaume, 2015) influenced the start of international
adoption. International adoption in Spain started late in comparison
to neighbouring European countries, though it had greater intensity
once it started. The number of international adoptions dropped by 85
per cent between 2005 and 2015, and international adoption agencies
predict that such adoptions will tend to disappear (EI Mundo, 2018).
In part, this is because social development in origin countries includes
greater protection for homeless minors. Most of the children now
available from overseas for adoption in Spain are in sibling groups or
have special medical or psychological needs (Adoptantis, 2011).

With respect to the perception of citizens, little by little, adoption
has moved from its status as a private and stigmatised event — to which
little importance was attached from the perspective of society and where
adoptive families considered themselves as an ‘inferior category’ for not
having their own children (Caston Boyer and Océn Domingo, 2002) —
to become a phenomenon with high social acceptance. Adopters have
become respected and perceived as ‘generous’ people, in large part,
because of the rise in international adoption. Data about numbers of
international adoptions are rudimentary but we can find reference to
2005 in Bulletin no. 13 (see Table 10.2).

Conclusion

We anticipate that adoptions from care in Spain will follow a similar
pattern as in the past, where most adoptions are of children under three
years old and numbers will remain fairly low. Furthermore, most of
them were requests for adoption from the mother at the time of her
delivery at the hospital. Among these cases of newborns, there are very
few in which the initial protection measure is adoption, and these are

Table 10.2: Number of international adoptions and rate per 100,000 children
aged 0-17

2005 2010 2015 2018
International Numbers 5,423 2,891 799 444
adoptions Rate per 100,000 7102 3553 96 5.4

Source: Boletin de datos estadisticos de medidas de proteccidn a la infancia. Bulletin
number 20. Ministerio de Derechos Sociales y Agenda 2030 (last updated January 2019).
Available at: https://observatoriodelainfancia.vpsocial.gob.es/productos/pdf/Boletin_20
DEFINITIVO.pdf (accessed 16 December 2020)
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mainly related to parental drug abuse or neglect of the child. For older
children, the usual path is to have another child protection measure,
including foster care or in a childcare centre.

Those children considered to be ‘hard to place’ (as listed earlier)
will continue to have special difficulty in finding a family, either for
adoption or foster care. According to the Division for Adoption and
Fostering, the urgent task is to more fully develop the potential of
foster family care alongside adoption as an alternative to residential care.
To do so, it 1s necessary to explain to the population the nature and
purpose of foster family care and, if not incentivising economically, at
least covering the expenses generated by the foster child as a member
of the family.

Progress in child protection has been very considerable in just
19 years (from 1996 to 2015). In fact, the last two laws of 2015 have
undoubtedly pushed the child protection system in the right direction.
The number of adoptions from care has remained relatively low since
public bodies have not considered that it is an appropriate measure
for ‘most’ of the children because it results in breaking all ties with
the biological parents.

The adoption process is inextricably linked to the child’s best interests,
according to laws, and procedural and training manuals. However, there
is still a way for finding methods to standardise the application of this
principle and how it is applied in practice. Importantly, although the
adoption process begins as soon as possible once the ‘abandonment’ is
declared, and the child will often be placed in their prospective family
at the beginning of the process, it takes at least two years to complete
the adoption in order to allow time for parents to appeal.

The adoption process has evolved over the years, with different
reviews of the 1996 law that strengthen the guarantees for all the
parties. In this evolution, since 2015, an entirely new chapter is opened
up by the possibility of open adoptions. It has been shown that foster
children show higher levels of mental health when compared to those
who are adopted (Ferrandis Torres, 2017). Knowing where you come
from, and what has influenced your eye colour, height, hair colour,
preferences and phobias, definitely contributes to a healthy construction
of identity. Open adoptions are so recent that we still need a few years
to corroborate if this measure contributes to the best interest of the child
or not. Undoubtedly, the way travelled has been long and policymakers
and practitioners continue to aim to improve the understanding and
implementation of the best interest of children in all the cases that
affect them, including, of course, in matters of adoption.
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Notes
' See: http://gestiona.madrid.org/ wleg_pub/secure/normativas/
contenidoNormativa.jsf?opcion=VerHtml&idnorma=484&word=S&wordperfe
ct=N&pdf=S#Hno-back-button

See: https://elderecho.com/privacion-de-la-patria-potestad-procedimiento-y-

)

competencia

This is a norm with the rank of law, emanating from the executive branch
(government or administration), without having prior authorisation from a
Congress or Parliament. It is dictated for reasons of urgency that prevent, for
example, obtaining authorisation by the legislative branch or the enactment of a
law itself.

See: www.comunidad.madrid/servicios/asuntos-sociales/adopcion

See: www.comunidad.madrid/servicios/asuntos-sociales/adopcion

See: www.bienestaryproteccioninfantil.es/imagenes/tablaContenidos03SubSec/
Medidas%20Proteccion%20Infancia%20%20Bolet% C3%ADn%2013.pdf
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International human rights law
governing national adoption
from care

Katre Luhamaa and Conor O’Mahony

Introduction

Although adoption is primarily regulated at the level of national law, it
has become the subject of an increasing volume of international law and
practice with which national laws are required to comply. Articles 20
and 21 of the 1989 Convention on the Rights of the Child (CRC) set
general standards that must be adhered to in national and international
adoptions, and these general standards are developed in more detail
in a number of other international treaties, policy and supervisory
instruments. Of these, Article 8 of the European Convention of Human
Rights (ECHR) has generated a substantial body of adoption-related
case law, while dedicated provision for adoption is made in the 1968
European Convention on the Adoption of Children (ECAC) and the
2008 European Convention on the Adoption of Children (Revised)
(ECAC (Rev)). In addition, specific provision for inter-country
adoptions is made by the 1965 Hague Convention on Protection of
Children and Co-operation in Respect of Intercountry Adoption
(Hague Convention).

The purpose of this chapter is to examine the international law
standards governing adoption that the countries examined in this
book have committed to, and to extract the key principles and themes
from those standards. In line with the theme of the book, the analysis
will focus on the issue of adoptions from care. The international
standards governing this specific issue have received limited attention
in the literature to date. International, inter-country or transnational
adoptions have received some attention (for example, Covell and
Snow, 2006; Chou and Browne, 2008; Vité and Boéchat, 2008; Lowe,
2009; O’Halloran, 2015a, 2018), with some of the discussion focusing
on the position of the child and their rights in this process (Barrozo,
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2010; Bartholet, 2010). The adoption requirements of Article 8 of the
ECHR and its connection to the ECAC (Rev) have also been discussed
(albeit often in passing) in the general international scholarship dealing
with the right to respect for family life (Kilkelly, 2015, 2017; Pascual
and Pérez, 2016) or the child’s right to family life, as protected by the
European Court of Human Rights (ECtHR) (O’Halloran, 2015b;
Skivenes and Sevig, 2016; Breen et al, 2020).

However, to date, a comprehensive analysis of the combined effect
of the various international provisions in the specific context of
adoptions from care has not been provided. This chapter will fill that
gap by asking: what are the international law standards that bind the
countries featuring in this book (see Table 11.1) when making decisions
to place children for adoption without parental consent? To answer
this question, the various international instruments of relevance to
adoption will first be introduced. This will be followed by a thematic
analysis of key issues that feature in the international law provisions.

The analysis utilises the doctrinal legal method (for example,
Kilcommins, 2016) to international human rights law, where the focus
is on systematisation and legal interpretation of existing legal norms,
with the aim of finding out the precise obligations deriving from these
norms. Thus, the research focuses on the primary norms of the relevant
treaties, as well as the interpretive practice of the treaties’ supervisory
bodies (the CRC Committee and ECtHR). Such an approach is in
its nature conservative and backward-looking, and the norms defined
should be seen as minimum core obligations (Young, 2008) that limit
the legislative discretion of the state, as well as guide the implementation
of national legislation. The discussion encompasses both the substantive

Table 11.1: Entry into force year of the conventions for the different states

Country CRC Hague Convention ECHR ECAC

Austria 1992 1999 1958 1980

Estonia 1991 2002 1996 -

Finland 1991 1997 1990 ECAC (Rev), 2012
Germany 1992 2002 1953 ECAC (Rev), 2015
Ireland 1992 2010 1953 1968

Norway 1991 1998 1953 ECAC (Rev), 2011
Spain 1990 1995 1979 ECAC (Rev), 2011
UK 1991 2003 1953 1968

us 1995° 2008 - -

Note: @ Signature only

178



International human rights law

and procedural requirements of adoptions. Exhaustive treatment of
all international human rights norms related to adoption is beyond
the scope of this chapter, and other themes that have featured in the
source material, such as the issue of parental eligibility to adopt, have
been omitted due to space constraints.

Two key themes emerge: the manner in which the law has treated
the best interests principle; and the right of the child to express
their views during the decision-making process. Other issues to be
considered include the requirements relating to the institutional system
for adoption, adoption procedure and protection for the child’s right
to identity.

Key international law provisions

At the outset, it should be clarified that the international law provisions
discussed in this chapter are binding on the countries that subscribe to
them as a matter of international law (Rehman, 2003). The position on
whether those standards have been incorporated into national law and
can be directly enforced in a national court varies from one jurisdiction
to another, and, indeed, different international law conventions may
have a different status even within a single jurisdiction. However,
regardless of the level of domestic incorporation of the international
law standards in a given state, it remains the case that states are legally
committed to comply with international law conventions that they have
signed and ratified, and to make any necessary changes to domestic law,
policy and practice (for example, Article 4 CRC; Article 1 ECHR).

Non-compliance with a state’s international law obligations may
result in various consequences, such as a judgment of the ECtHR
(for example, Strand Lobben v Norway [2019]) or critical concluding
observations by the CRC Committee (for example, CRC Committee,
2010: para 29; 2017: para 51). It should be noted that the international
monitoring bodies aftford significant discretion to national authorities
as to how the rights set down in international instruments are to
be protected in national law and practice; however, nonetheless,
judgments of the ECtHR are binding on the state party to which
they are addressed, and execution of the judgment is monitored by
the Committee of Ministers of the Council of Europe. Similarly, the
CRC Committee expects that its recommendations will be complied
with in substance, even if there is a degree of flexibility regarding the
means by which this is to be achieved.

In the context of the current book, all of the countries considered
have signed and ratified the CRC (apart from the US, which has signed
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but not ratified it). The eight European countries are parties to the
ECHR, while seven of the countries are parties to either the ECAC
or the ECAC (Rev). The ECtHR has held that state obligations under
Article 8 of the ECHR relating to adoption must be interpreted in the
light of these conventions (Pini et al v Romania [2004]). This holds
even for those European countries that are not parties to the ECAC
(Rev) (AK and L v Croatia [2013]). Thus, with the sole exception of
the US, the standards outlined in this chapter are legally binding on
the countries under consideration and domestic law and practice is
required to comply with them.

The Hague Convention is an inter-country adoption standard for
all its states parties. The ECtHR uses the Hague Convention as an
interpretive aid in inter-country adoption cases (for example, Paradiso
and Campanelli v Italy [GC] [2017]; Pini et al v Romania [2004]).
Similarly, the CRC Committee has pointed out the importance of
ratifying the Hague Convention in relation to all of the eight states,
and has stressed that states should refrain from adopting children to
or from countries that have not ratified the Hague Convention (for
example, CRC Committee, 2010: para 45).

Convention on the Rights of the Child

The CRC, together with the supervisory practice and general
interpretations of the CRC Committee (Oette, 2018), is a general
frame of reference for children’s rights both for states parties and
for other international human rights instruments, including the
interpretation of the ECHR (Kilkelly, 2015). The CRC Committee
has identified the following provisions as encapsulating the ‘general
principles’ of the CRC: non-discrimination (Article 2); the best
interests of the child (Article 3(1)); the child’s right to life, survival and
development (Article 6); and the child’s right to express the views in
matters that affect the child (Article 12) (CRC Committee, 2003a).
In addition to these general principles, the CRC has two provisions
that include specific individuals’ rights or state obligations in the area of
adoption. Article 20 provides that the state has an obligation to provide
special protection and assistance for children temporarily or permanently
deprived of their family environment. Article 20(3) provides:

Such care could include, inter alia, foster placement, kafalah
of Islamic law, adoption or if necessary placement in suitable
institutions for the care of children. When considering
solutions, due regard shall be paid to the desirability of
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continuity in a child’s upbringing and to the child’s ethnic,
religious, cultural and linguistic background.

The list of possible alternatives in this provision is not exhaustive, and
it should be seen as at least partially hierarchical, giving preference to
the kinship placement and other types of family-based care before any
placement in an institution (UN General Assembly, 2019; Cantwell
and Holzscheiter, 2007; Hodgkin and Newell, 2007). This view has
also been stressed by the CRC Committee, which has discouraged
the placement of children in institutional care and prefers family-based
care settings (CRC Committee, 2017: para 37).

Article 21 provides both a general standard for all adoptions (para
a) and specific requirements for inter-country adoptions (paras b—e):'

States Parties that recognise and/or permit the system of
adoption shall ensure that the best interests of the child shall
be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only
by competent authorities who determine, in accordance
with applicable law and procedures and on the basis of
all pertinent and reliable information, that the adoption
is permissible in view of the child’s status concerning
parents, relatives and legal guardians and that, if required,
the persons concerned have given their informed consent
to the adoption on the basis of such counselling as may
be necessary.

Thus, Article 21(a) emphasises the centrality of the best interests
principle in adoption cases — describing it as ‘the paramount
consideration’, in contrast with Article 3, which states that the best
interests principle is ‘a primary consideration’ — and further stipulates
both institutional and procedural requirements. These issues will be
examined further in the following.

Hague Convention

The Hague Convention aims ‘to establish safeguards to ensure that
intercountry adoptions take place in the best interests of the child
and with respect for his or her fundamental rights as recognised in
international law’ (Article 1(a)). From the countries included in the
current book, eight receive children adopted from third countries
and Estonia is the only country that allows inter-country adoption of
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children in care from Estonia to a limited number of other countries.
The regulation of inter-country adoptions is not the focus of the
current chapter, but it is shown elsewhere in the book (for example,
in the chapter on Estonia) that international adoptions from care can
give rise to important dilemmas in some countries. The standard used
in the Hague Convention follows the requirements of the CRC,
in particular, the Hague Convention stresses that the best interests
principle is the main guiding principle for inter-country adoptions,
together with the protection of the fundamental rights of the child
(presumably including those protected by the CRC).

European Convention on the Adoption of Children

The 1968 ECAC and the 2008 ECAC (Rev) aim to unify some
common principles and standards as international benchmarks for all
states and state institutions included in the process. The principles
underpinning both conventions are broadly similar to those espoused
in the CRC (Shannon et al, 2013); for example, the ECAC (Rev)
states in Article 4 that ‘[tlhe competent authority shall not grant an
adoption unless it is satisfied that the adoption will be in the best
interests of the child’. However, the ECAC (Rev) goes somewhat
further than other instruments on the question of child participation
(Burns et al, 2019), providing that adoption should not be granted by
the competent authority without ‘the consent of the child considered
by law as having sufficient understanding’, and that a child is considered
as having sufficient understanding on attaining an age that is prescribed
by law and should not be more than 14 years (Article 5). Children
not deemed to have sufficient understanding should, ‘as far as possible,
be consulted’ and their ‘views and wishes’ taken into account having
regard to their degree of maturity (Article 6).

European Convention on Human Rights

Although the ECHR does not contain dedicated provisions on the issue
of adoption, a substantial body of case law on adoption, and especially
adoptions from care, has developed in relation to the right to respect
for family life under Article 8:

1. Everyone has the right to respect for his private and
family life ...

2. There shall be no interference by a public authority with
the exercise of this right except such as is in accordance
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with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic
well-being of the country, for the prevention of disorder
or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.

Analysis of Article 8 practice shows that the focus of the ECtHR to
date has been not on the rights of the child, but on the rights of the
biological parents (Breen et al, 2020; Kilkelly, 2017), and where the
right to respect for family life has been established, the state has an
obligation to protect it, including through positive measures (see, for
example, Kilkelly, 2010). Nevertheless, the parents’ (or other adults’)
right to respect for family life may be overridden by the child’s best
interests, which might require prioritising the child’s existing or
emerging bonds with their non-biological family (see, for example,
Kilkelly, 2017: 159-163; see also ECtHR, 2019: paras 299-308).
The ECtHR has established that the relations between an adoptive
parent and an adopted child are, as a rule, protected by Article 8
(Kurochkin v Ukraine [2010]; Ageyevy v Russia [2013]). Thus, a lawful
and genuine adoption may constitute family life, even in the absence of
cohabitation or any real ties between an adopted child and the adoptive
parents (for example, Topc¢ié-Rosenberg v Croatia [2013], para 38).

Key themes and principles

Systematic analysis of the key human rights norms cited earlier reveals
two central themes: the manner in which the law treats the best interests
principle; and the right of the child to express their views during the
adoption decision-making process. International human rights law also
guides the organisation and procedure of adoption, as well as protection
for the child’s right to identity.

Best interests of the child

All the instruments stress the importance of the best interests principle
in adoption decisions. Under Article 21 of the CRC (ct Article 4(1)
ECAC (Rev)), the best interests of the child must be the ‘paramount
consideration’in adoption cases. The legal requirements deriving from
this provision are specified in General Comment no 14, where the
CRC Committee (2013: para 36) stressed that the word ‘shall’ places
a strong legal obligation on states and means that states do not have
discretion as to whether children’s best interests are to be assessed.
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Thus, the best interests cannot be one among several considerations;
rather, it should guide the whole adoption process and be the primary
driver of the adoption (Strand Lobben v Norway [2019], para 204).

Article 21 of the CRC goes further than Article 3(1), and strengthens
the implementation of the best interests principle in adoption as it is
not simply to be ‘a primary consideration’ (as in Article 3(1)), but ‘the
paramount consideration’. The CRC Committee (2013: para 38) has
gone even further and required that the best interest of the child is
the determining factor when making decisions on adoption (see also
Vité and Boéchat, 2008: paras 42—58). A uniform process is necessary
to determine what is the best interest of the child (CRC Committee,
2010: paras 27-8). This principle is relevant for both national and inter-
country adoptions, though ensuring it in relation to states that have
not ratified the Hague Convention might prove problematic (CRC
Committee, 2012: paras 42-3).

Likewise, the ECtHR has emphasised that the best interests of the
child may override the rights of the parent in the cases of adoption (for
example, Pini et al v Romania [2004]). However, the Grand Chamber
of the ECtHR recently emphasised in Strand Lobben v Norway ([2019],
paras 220, 225) that adoption decisions cannot solely focus on the best
interests of the child; rather, adoption from care should be a ‘last resort’
measure and the child’s interests must be combined with those of the
parent(s), with a genuine balancing exercise being conducted between
the two. Thus, adoption against the wishes of the biological parents
should only occur in exceptional circumstances and should be justified
by an overriding requirement pertaining to the child’s best interests
(see, for example, Ageyevy v Russia [2013], para 144; see also Kilkelly,
2017). Since adoption orders are irreversible, ‘there is an even greater
call than usual for protection against arbitrary interferences’ and they
‘must be subject to the closest scrutiny’ (YC v the United Kingdom
[2012], paras 136—7; see also Burns et al, 2019). The best interests of
the child cannot be the only or central consideration for an adoption
judgment; it is of most use when balancing different rights and interests.

The underlying presumption of the CRC is that children’s best
interests are served by being with their parents wherever possible
(Articles 7 and 9) and that their parents have ‘primary responsibility’
for their upbringing. Adoptions from care are permissible only if
parents are unwilling or are deemed by judicial process to be unable
to discharge this responsibility; any legislation that permits adoptions
under less stringent conditions would probably amount to a breach
of both children’s and parents’ rights under the CRC (cf Council of
Europe and PACE, 2018).
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The best interests of the child principle includes a number of
practical considerations. It requires that the decision-maker takes into
account the child’s relations and attachment, and the lack of relation
or attachment to birth parents can support an adoption order (Breen
et al, 2020). States would violate their obligations in cases where their
conduct is responsible for the breakdown of the relationship between
the child and the parent (for example, EP v Italy [1999]; Pedersen v
Norway [2020]). However, when a considerable amount of time has
passed since the child was taken into care, the interests of the child not
to have their de facto family changed again may override the interests of
the parents to have the family reunified (for example, K and T v Finland
[2001], para 155; R and H v United Kingdom [2011], paras 82-9).

Several judgments have found adoption orders to be justified,
including: where there was a loss of attachment with parents, when
the child was particularly vulnerable, and the parents were unable to
care for the child (for example, Aune v Norway [2010]; Mohamed
Hasan v Norway [2018]); and where the parents were unable to care for
children even after appropriate efforts were made by the authorities to
provide support (for example, SS v Slovenia [2018]). While adoption
terminates all de jure parental ties between the child and the biological
parents, the ECtHR has commented positively on cases where the
contact was retained after adoption (Aune v Norway [2010]; SS v
Slovenia [2018]). In Pedersen v Norway ([2020], para 70), the ECtHR
went further and noted that such contact should create a meaningful
relationship. The ECtHR was unclear whether post-adoption contact
should become a mainstream (cf Burns et al, 2019).

The ECtHR has found violations of Article 8 due to, for example: the
initial care order being found unjustified (RMS v Spain [2013]); a
failure to take account of changes in circumstances (Strand Lobben v
Norway [GC] [2019]); and a failure to commission expert reports or to
take adequate account of reports that were commissioned (SH v Italy,
[2015]; Strand Lobben v Norway [GC] [2019]). However, when the
ECtHR establishes a violation, this does not mean that the biological
relationship has to be re-established as the child’s bests interests also
require stability and attention to the attachment of the child (Johansen
v Norway [II] [2002]).

Child’s views and consent for adoption

According to Article 12 of the CRC, the child’s views, together with
the best interests of the child, should be at the centre of the adoption
proceedings. It is both a procedural obligation of the states and a
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substantive requirement — the child must be heard and must have
their opinions taken into account having due regard to their degree
of maturity as far as possible. The CRC Committee has linked these
two concepts and stressed, for example, in General Comment no 12,
that ‘[i]n decisions on adoption, kafalah or other placement, the “best
interests” of the child cannot be defined without consideration of the
child’s views” (CRC Committee, 2009: para 56).

The same emphasis on child participation in involuntary adoption
cases is not evident in ECHR case law. Breen et al (2020) noted that
the incorporation of the child’s views of what is in their best interests is
lacking in much of the ECtHR adoption-related jurisprudence, as is any
independent representation for the child in such ECtHR proceedings.
This potential oversight reflects broader questions about the application of
children’s rights and their exercise by children themselves. These questions
are important because in many national child protection laws, the opinion
of the child is an essential component for defining the child’s best interests
(Skivenes and Sersdal, 2018), a point that underpins the views of the
CRC Committee (2013) as developed in its General Comment no 14
on the interpretation of the child’s best interests principle.

The approach seen in the majority of the adoption cases can be
contrasted with that taken in Pini et al v Romania (2004), where the
ECtHR considered that the interests of two girls, who had consistently
objected to their adoption by an Italian couple, should prevail over the
interests of the prospective adoptive parents to create a new family with
the children. The ECtHR stated that placement decisions should take
into account the child’s views as emotional ties cannot be created against
the will of the child (para 153 et seq). This approach to incorporating the
views of the child into the decision-making process is in line with the
emerging approach in ECtHR judgments in other areas of child and
family law (see, for example, M and M v Croatia [2015]).

Institutional and procedural requirements

Implementing the CR C requires both institutional and legal measures as
Article 21 of the CRC requires that the adoption of a child is permissible
only when authorised by ‘competent authorities’. Neither the CRC
nor the ECHR requires a specific type of institutional system, but they
do stress that adoptions require inclusion of multidisciplinary services
competent in child protection, which are subject to accreditation
and periodic inspection by competent national authorities (Vité and
Boéchat, 2008: paras 63, 110). Decisions related to adoptions must be
made by bodies that have diverse and complementary professions and
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experiences at their disposal (Vité and Boéchat, 2008: paras 63—4). At
the same time, such an institutional system should guarantee a uniform
interpretation and implementation of the rights of the child in the
adoption proceedings; the CR C Committee has been concerned when
there have been persisting local differences and a lack of a uniform
process to determine what constitutes the best interests of the child in
adoption proceedings (CRC Committee, 2010: para 27).

States are free to set out their own adoption procedure, provided
that it includes a formal institutional framework and guarantees the
rights of all the parties (including the child, the biological parents and
the adoptive parents). Thus, adoptions can only be decided by the
appropriate institutions following applicable law and procedure. Failure
to follow such a procedure can result in unlawfulness of the adoption
for the purposes of the ECHR (Paradiso and Campanelli v Italy [GC]
[2017], paras 165, 215). Where there is insufficient legislation to protect
parental rights, then an adoption decision violates the parent’s right to
family life (Zhou v Italy [2014]).

Article 10 of the ECAC (Rev) sets forth a list of preliminary inquiries
that need to be completed prior to adoption (similarly in the CRC
context, see Vité and Boéchat, 2008: para 75). These procedural
requirements are aimed at ensuring the suitability of the adoptive parents.
A similar point has been made by the CRC Committee, which has
stressed the need to: have an effective system for the screening of adoptive
parents, including national standards and efficient mechanism to prevent
the sale and trafficking of children; review, monitor and follow up the
placement of children; and collect statistics on adoptions, including inter-
country adoptions (CRC Committee, 2003b: paras 36—7).

Vité and Boéchat (2008: paras 73—4), when summarising the practice
of the CRC Committee, point out that state authorities also have to
gather sufficient information about the child to be adopted, including
their past, present and future. Such information should be detailed and
must determine, among other things, ‘the child’s status concerning
parents, relatives and legal guardians’ (Vité and Boéchat, 2008: paras
80—4). The ECtHR has similarly held that adoption decisions should be
based on updated technical reports prepared by appropriate specialists,
detailing the circumstances and needs of the individual child (see, most
recently, Strand Lobben v Norway [GC] [2019], para 222 f}).

Involvement of the biological parents within the adoption procedures
has been stressed by the ECtHR, focusing on their right to be
substantively protected by informing and involving them adequately
during the adoption process (see, for example, SS v Slovenia [2018]).
In W v United Kingdom ([1987], paras 63—4), the ECtHR stated that:
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[t]he relevant considerations to be weighed by a local
authority in reaching decisions on children in its care must
perforce include the views and interests of the natural
parents. The decision-making process must therefore, in
the Court’s view, be such as to secure that their views and
interests are made known to and duly taken into account
... what therefore has to be determined is whether, having
regard to the particular circumstances of the case and
notably the serious nature of the decisions to be taken, the
parents have been involved in the decision-making process,
seen as a whole, to a degree sufficient to provide them
with the requisite protection of their interests. If they have
not, there will have been a failure to respect their family
life and the interference resulting from the decision will
not be capable of being regarded as ‘necessary’ within the
meaning of Article 8.

Inclusion of biological parents in the adoption process in cases where
their rights have been limited or removed is another issue that has
been discussed by both the CRC Committee and the ECtHR. The
CRC Committee has pointed out when national legislation has
disadvantaged the situation of children born of unmarried parents,
and where there was a lack of an appropriate procedure to name the
father in the birth registration of the child. This had adverse impact
on the implementation of other rights in relation to adoption, which
could take place without the consent of the father (CRC Committee,
1998: para 17). This issue has also generated case law in the ECtHR,
which found that permitting adoption of the child without the
father’s knowledge or consent can constitute an Article 8 violation
(Keegan v Ireland [1994]). Finally, the ECtHR has stressed that child
protection decision-making must not involve unnecessary delays that
make family reunification more unlikely, or amount to a de facto
determination of the issue; future relations between parent and child
should be determined solely in the light of all relevant considerations
and not by the mere passage of time (Strand Lobben v Norway [GC]
[2019], para 212).

The child’s right to identity
A child’s right to know their origins has gained particular importance

in the context of adoption. Article 8 of the CRC obliges states to
respect the right of the child to preserve their identity, including
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nationality, name and family relations as recognised by law, without
unlawful interference. The CRC Committee has made it clear that
adopted children have the right to be told they are adopted and, if they
so wish, to know the identity of their biological parents, which implies
keeping accurate and accessible records of the adoption (Hodgkin and
Newell, 2007: 115, 296).

Similarly, Article 22(3) of the ECAC (Rev) gives the adopted child
the right to access information held by the authorities concerning their
origins. However, the level of protection seen here is somewhat weaker
than in the CRC context; Article 22 also allows states to protect the
privacy of parents and give them the right not to disclose their identity
as long as the child can receive some information about their origins.

The position under the ECHR follows the ECAC (Rev) and
the ECtHR has recognised that ‘respect for private life requires
that everyone should be able to establish details of their identity as
individual human beings and that an individual’s entitlement to such
information is of importance because of its formative implications for
his or her personality” (Mikuli¢ v Croatia [2002]). In the context of
adoption, ‘[b]irth, and in particular the circumstances in which a child
is born, forms part of a child’s, and subsequently the adult’s, private life
guaranteed by Article 8’ (Odievre v France [GC] [2003]).

At the same time, the ECtHR accepted in the Odievre case that
the right to identity can be balanced against the right to privacy of
the parent in certain circumstances, and that laws that protect the
privacy of a natural mother who expressly requests that information
about the birth remains confidential may fall within a state’s margin
of appreciation, provided that they seek to strike a balance between
the competing interests. In contrast, a violation of Article 8 was found
in Godelli v Italy (2012) on the basis that Italian law resulted in the
applicant’s request for both identifying and non-identifying information
being totally and definitively refused, without any balancing of the
competing interests.

In cases where a child in care is placed for adoption without the
consent of their parents, the issue of identity tracing is less likely to
be an issue than in other adoption cases since it is unlikely that the
parent would have been afforded a legal guarantee of privacy of the
sort seen in the Odiévre case. The process leading up to the placement
for adoption would have been documented in the child’s social work
records, and in Gaskin v United Kingdom (1989), the ECtHR held
that a refusal by the authorities to provide the applicant with access to
his social work records violated Article 8 as ‘persons in the situation
of the applicant have a vital interest, protected by the Convention, in
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receiving the information necessary to know and to understand their
childhood and early development’.

Conclusion

As shown earlier, international human rights law establishes a number
of important rights and sets down minimum standards to be met by
national legal systems. These standards are binding on states that commit
to them, and require compliance and implementation in national laws,
policies and practices. The requirements of international human rights
law cover a range of institutional and procedural issues, as well as
substantive rights. In the context of adoptions from care, two themes
stand out, namely, the best interests principle and the obligation to
allow children the opportunity to express their views. It was noted
that the best interests principle could potentially be invoked on either
side of these disputes: parents might argue that family reunification is
in the best interests of the child (citing Articles 7 and 9 of the CRC in
support); while state authorities might argue that adoption by a foster
family where the child is settled is in the child’s best interests (citing
Articles 3 and 21 of the CRC in support).

On the obligation to ascertain the views of the child, it was seen that
this is strongly protected in the CRC, and even more so in the ECAC
(Rev), which goes so far as to require the consent of older children to
adoption. In contrast, the ECHR case law places less emphasis on child
participation in adoption decisions. This is most likely a by-product
of the fact that applications challenging such decisions are invariably
brought by the parents; indeed, it is notable that the ECtHR has stressed
the importance of the participation of the parents in the adoption
process. The case law here could become more CRC-compliant by
placing a greater emphasis on the child’s views and independent interests
(cf Breen et al, 2020).

To date, little research has been done on the effect of the international
human rights legislation in the area of adoption on national legal
systems. An interesting topic for future research would be to explore
the extent to which these international requirements are considered
and included in national legal systems.
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Creating ‘family’ in adoption
from care

Jenny Krutzinna

Introduction

Adoption may be defined as ‘the legal process through which the state
establishes a parental relationship, with all its attendant rights and duties,
between a child and a (set of) parent(s) where there exists no previous
procreative relationship’ (De Wispelaere and Weinstock, 2018: 213).
In adoptions from care, state intervention eftectively converts an
established, or nascent, adult—child relationship into ‘family’in the legal
sense. From the state’s perspective, adoption thus entails the transfer
of parental responsibilities for a child in public care to a private family
unit, enabling the state to permanently delegate its duties towards a
child to this new unit. This seemingly straightforward legal act raises
deeper philosophical questions relating to such state ‘family creation’,
particularly when the child’s perspective is taken. Such a child-centric
approach normatively regards children as equal moral beings, who
ought to be included in actions concerning them, regardless of their
capacity to form and express an opinion. Accordingly, adoption from
care can be described as a moral decision, aimed at doing what is in
the child’s best interests. The purpose of this chapter is to explore a
suspicion of a lack of child-centrism in adoption from care practice,
and to illustrate how adopted children’s rights are inferior to those of
their non-adopted peers. This will shed light on a practice currently
lacking transparency and accountability (see Burns et al, 2019) and
will increase our understanding of how we fail to treat children as
equal moral individuals in decision-making that severely impacts
children’s lives.

The law plays a critical role in adoption as its status-conferring power
determines who falls within the state’s protective sphere and who is
excluded from it. ‘Parent’ is one example, in that the legal status of
parenthood confers upon an individual certain rights and obligations

195



Adoption from Care

concerning a child. This status may or may not align with the social
reality of those involved; ‘parent’ or ‘family’ as social constructs may
well differ from social life as experienced by children and parents in the
non-traditional social kinship network formed by adoption, including
birth and adoptive family members.

This chapter attempts to provide some child-centric insights in
order to identify relevant ways to improve adoption from care for
adopted children. Specifically, the basic premise of adoption, namely,
the creation of a stable and permanent family for the child, will be
assessed through a child lens. A critique of the current approach to
adoption as adult-centric is presented, starting with a reflection on the
concept of ‘family’in the context of adoption. The next part introduces
adoption as a moral decision from the child’s perspective. The third part
considers adopted children’s rights, focusing on the consequences of
adoption practice on children’ rights. Finally, the challenges discussed
in this chapter will be summarised and some moderate suggestions for
reform will be proposed.

‘Family’

The question of what family is has received much attention, yet
no universally accepted definition exists, at least not when crossing
contexts or disciplines. Some ask if a definition is even necessary, or
if we can ignore the decision of who is part of the family, as long as
we know what the characteristics of a family are (Ferguson and Brake,
2018: 11-12). One characteristics-based definition describes family
as a multigenerational unit consisting of one or more adults, taking
primary custodial responsibility for any number of dependent children
(Archard, 2010: 9-10), where this unit exists over a substantial period.
Temporary foster care as lacking permanence and being contract-based
may thus be excluded; however, from a child perspective, placement
length does not always predict relationship quality (Andersson, 2009).
Many alternative ‘family’ definitions exist; often focusing on caring
function over family form. This form—function binary, while appealing
for its simplicity, fails to persuade precisely because of this simplicity: it
does not capture the complexities of ‘family’ (Ferguson and Brake,
2018: 13), which would be necessary for any satisfactory — morally
defensible and practically useful — definition of family.

The concept of family is shaped by normative assumptions about
personal relationships, which is evident from the tensions between legal
and moral parenthood, and the different views on what makes one
a parent or a family. The law only recognises ‘family’ as a legal status
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relationship in some contexts (such as migration), while requiring a
more specific familial relationship in others (such as ‘parent’) (Ferguson
and Brake, 2018: 17). This is relevant in the present context as adoption
entails a shift of status attribution, with the consequence that the
adopted child receives new (legal) parents. Family is thus not simply
a private entity, but a social institution supported by laws. Feminists
argue that as a political institution, the family should therefore be
subject to principles of justice as the state cannot avoid interference
in families, especially given the state’s critical interest in children as
future citizens (Satz, 2017). In adoptions from care, the state interferes
in families in one of the most serious ways by, first, breaking legal (and
sometimes social) ties with the family of origin, and then deciding and
confirming the child’s alternative family. Here, the question arises as to
how adopted children themselves construe family and to what extent
the law’s limited possibilities do justice to their experiences.

In adoption, the basic premise concerning ‘family’ may best be
described as a compromise: birth parents unable to provide (adequate)
care for their child are replaced by alternative carers to safeguard the
child’s welfare. Often, this is the most personally, socially and legally
stable option for children (Palacios et al, 2019: 57), and in line with a
children’s rights emphasis on growing up in a family environment (see
the United Nations Convention on the Right of the Child [CRC]).
This aim to give a child a new, permanent family through adoption
is persuasive, yet creating ‘family’ by legal deed can, at best, provide
the breeding ground for emotional and social family-like bonds. In
adoptions from care, this is particularly relevant as the absence of actual
abandonment means the substitution of family is only unilateral and
requires justification. This compares to full orphans or abandoned
children, where the necessity to find alternative carers is obvious.
The severity of neglect or maltreatment, and the resulting threat to
the child’s health (and sometimes life) seen in many child protection
cases, provides a justification not only for removal, but also for finding
a permanent solution outside of the birth home if the possibility of
reunification has legitimately been ruled out.

Ideally, adoption will align the child’s experience of de facto with
de jure family, where de facto reflects actual bonds and not mere
living arrangements. Again, adoption from care is a special case, where
the reasons for excluding the birth family entirely from the de jure
family are far less clear than in cases of abandoned or anonymously
born children. From the child’s perspective, social and emotional
bonds, lived experience, and identity do not necessarily align with
legal relationships, as shown by numerous empirical studies (for an
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overview, see Blake, 2017). Familial association cannot be forced,
whether through the law or otherwise, and in adoption, often fails to
fit neatly within the narrow legal notion of ‘family’. The law itself is
instructive here, in that human rights law recognises the ‘right to respect
for family life” (for example, Art 8 European Convention of Human
Rights [ECHRY]), rather than a ‘right to family” or a ‘right to family
life’, as the latter two are beyond the reach of the law. While the former
is nonsensical in that we all have family, at least in the narrow sense of
biological kin, the latter would be impossible to enforce if understood
as having meaningful and loving relationships with our family members.
Indeed, the human rights approach is more modest in respecting family
lite where it already exists or where it is developing, which poses
challenges in cases of very young children (Breen et al, 2020). Stability,
the law can provide; meaningful family life, not so much.

This is a reminder to view ‘family’ in adoptions from care from
the child’s perspective. Adoption should always be ‘in the child’s best
interests’ (Art 21 CRC), yet the child seems absent in much of the
process. For instance, the beneficence of adoption is typically framed
in terms of outcomes compared to children remaining in foster care
(Vinnerljung and Hjern, 2011), and by reference to low adoption
breakdown rates in countries such as England and Wales (Wijedasa
and Selwyn, 2017) as a sign of success in providing stability." This
emphasis on ‘hard’ empirical data, however, only expresses one aspect
of adoption, albeit an important one. The experience of those aftected
most by adoption from care — children and adult adoptees — is rarely
considered adequately. Featherstone and colleagues (2018: 22) caution
that while ‘adoption may meet the needs of a particular calculative
logic, it must be questioned from a perspective that considers ethical
and human rights considerations for all concerned, including [the child]
herself’. This has also been highlighted by many in the adult adoptee
community, which, through the new possibilities of social media, has
been given a voice that speaks from experience, for instance, via the
hashtag #AdultAdoptee. The popularity of Nancy Verriers (2009)
The Primal Wound among adoptees demonstrates the desperation of
adoptees to be seen, and for adoption to be understood from their
perspective. In what has been described as ‘the adoptee’s bible’, Verrier
(2009: 10) writes:

What the general population considers to be a concept, a
social solution for the care of children who cannot or will
not be taken care of by their biological parents, is really a
two-part, devastating experience for the child. The first
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part of the experience is the abandonment itself. ... The
second part of the experience is that of being handed over
to strangers.

Of course, adoption experience varies from one adoptee to another,
and no voice can speak for all adopted children. The diversity of views
emerging from these discussions is instructive in discovering themes in
adoption experiences from the child’s perspective, and reveals the need
to give a voice to the children themselves, both during the adoption
process and beyond.

The child’s perspective in adoption

The child’s perspective is a way of conceptualising and including the
child in decision-making proceedings. At its heart is the notion of
child-centrism, which puts the child at the core of one’s considerations.
While ideally entailing direct involvement (participation) of the child,
constructing a child perspective goes further by also including the
child’s unvoiced situation in the context of the action to be taken.
A child perspective normatively regards children as moral individuals,
regardless of their capacity to form and express an opinion. In adoptions
from care, this is particularly relevant as children are often too young
to (fully) participate in the process.

The term ‘adoption’ has its roots in the Latin word ‘adoptare’, meaning
‘to choose for oneself” (Hoad, 2003). With a few exceptions, it is not
the child who chooses to be adopted, or by whom?; rather, the decision
is made by adults for their own reasons (see Malm and Welti, 2010),
aided by the state ‘in the child’s best interests’. In child protection,
the state makes the decision. Language is political (Orwell, 2013)
and powerful (Tutu, 1999); therefore, regardless of good intentions
and the empirically reported benefits of adoption, the very label we
attach to a process that begins with a traumatic event for the child
(and often others) implies a positivity not everyone involved may
experience unequivocally. While for the adopters the completion of
the process may also mark the completion of their ‘tamily’, the official
term of choice for this happening appears to objectify rather than to
recognise the child, and denies the fact that someone’s gain is someone
else’s loss — and, crucially, for the child, it is both. This may or may
not involve a deeper trauma or ‘primal wound’, but from the child’s
perspective, adoption is not simply an endpoint in a care history, but
also the beginning of ‘adopted identity’ (Leighton, 2005). That many
adopted children report positive feelings related to their adoption is
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not in conflict with the idea that this ‘adopted identity’ may come
with significant emotional, social and practical challenges, which are
unique to the individual. This highlights the need to involve the child
concerned in the issue of using adoption to create a stable and loving
family environment for that child.

Adoption as a moral decision requires taking the child’s perspective,
even where direct input from the child is limited or impossible (for
instance, due to age). Treating children as moral individuals requires
openness to a broad range of experiences, feelings and interpretations
of facts. An example is separation trauma, which may occur even in
infants. The mother—baby bond may be understood as a profound and
special connection (see Winnicott, 1966), and prenatal bonding has
been shown to affect child development (Glover and Capron, 2017).
However, concluding that all children placed in care experience
separation trauma, or to the same extent, would be mistaken,
warranting instead a child-specific assessment.

Current deficiencies in child-centrism can be exemplified by
adoption marketing. While it is not the purpose of a child to ‘complete
a family’ or to ‘be saved’, this is often how adoption is portrayed by
adults for adults. In extreme cases, private and public adoption agencies
promote children available for adoption in the same way as animal
shelters try to rehome puppies (for example, One Adoption, no date;
AdoptUSKids, no date). Even if online profiles of to-be-adopted
children increase the likelihood of adoption, such ‘effectiveness’ cannot
morally justify promoting children in a way that breaches their privacy
rights and objectifies them to appeal to adults. It is intrinsically wrong to
promote children as if they were goods, irrespective of the outcome for
the child: ‘Even if buyers did not mistreat the children they purchased,
a market in children would express and promote the wrong way of
valuing them. Children are not properly regarded as consumer goods
but as beings worthy of love and care’ (Sandel, 2012). This argument
has force, even where no strong or obvious commercial element exists.
Practices such as ‘adoption parties’ and photo-listings of children
available for adoption exemplify how the process of adoption is largely
adopter-centric, being for adults who are enabled to ‘rescue’a child in
need and to ’complete’ their family — the rhetoric of governments and
official adoption agencies, as a simple web search for official adoption
information reveals (see Table 12.1).’

This overview may give reason for hope: descriptions in Estonia,
Finland, Norway and Spain are child-centric, and Austria is neutral,
while England, Ireland, Germany and the US are adult-centric.
This shows that child-centric adoption language and descriptions
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Table 12.1: Adoption descriptions on states’ official websites (government or
official adoption agencies)

Country?®

Description of adoption Perspective

Austria

England

Estonia

Germany

Finland

Ireland

‘Die Griinde, ein Kind adoptieren zu wollen, Neutral
sind vielfaltig. Eine Adoption bietet allen

Beteiligten eine neue Chance’ ['There are many

reasons for wanting to adopt a child. Adoption

offers everyone involved a new opportunity’]
(Bundeskanzleramt, 2020)

Government website only describes adoption
process

Regional adoption agency (Greater Adult-centric
Manchester): ‘Adoption is life changing. You

become the legal parent of a child who cannot —

for whatever reason — live with their birth

parents. You'll take on the same legal rights and

responsibilities of a birth parent and provide a

permanent home for the child you adopt. Your

child will take on your surname and become

a member of your family for life’ (Adoption

Counts, 2019)

‘Adoption is a legal procedure in which the legal Moderately
obligations and rights of a child are created child-centric
between the adoptive parent and the child

similarly to those between a biological parent

and a child. The objective of adoption is to find a

proper and loving family for children deprived of

parental care. ... Adoption must always serve the

best interest of the child’ (Republic of Estonia

Social Insurance Board, 2020)

‘Eine Adoption ist fiir viele Paare die einzige Adult-centric
Méglichkeit, ihren Kinderwunsch zu erfiillen.

Im Mittelpunkt der Adoptionsvermittlung steht

immer das Wohl des Kindes' ['For many couples,

adoption is the only way to fulfil their desire to

have children. The welfare of the child is always

at the centre of adoption placement’] (BMFS),

2019)

‘The purpose of adoption is to promote the Child-centric
welfare of a child by creating a child-parent

relationship between the adoptee and the

prospective adopter’ (National Supervisory

Authority for Welfare and Health, 2020)

‘The nature and effect of an Irish adoption Adult-centric
order is that the child becomes the child of the

adopters as if born to them in marriage with all

the rights and duties of parents and children in

relation to each other’ (The Adoption Authority

of Ireland, 2019)

(continued)
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Table 12.1: Adoption descriptions on states’ official websites (government or
official adoption agencies) (continued)

Country® Description of adoption Perspective

Norway®  ‘Formalet med adopsjon er a gi et godt og varig  Child-centric
hjem til et barn som ikke kan bli tatt hand om
av sine biologiske foreldre’ ['The purpose of
adoption is to provide a good and lasting home
to a child who cannot be cared for by their
biological parents'] (Bufdir, 2019)

Spain Government website only describes adoption
process

Regional government: ‘La adopcién es una Child-centric
medida de proteccion a la infancia que

proporciona una familia definitiva a nifios y

nifias que, por determinadas circunstancias, no

pueden permanecer en su familia de origen’

[‘Adoption is a child protection measure that

provides a definitive family to children who, due

to certain circumstances, cannot remain in their

family of origin'] (Comunidad de Madrid, 2019)

USA ‘Adoption is the creation of a new, permanent  Adult-centric
relationship between an adoptive parent and
child. Once this happens, there is no legal
difference between a child who is adopted and a
child who is born into a family’ (US Government
Services, 2020)

Note: All translations by the author. ? Selection based on the countries represented in this
volume. ® Refers to international adoptions. No domestic adoption description as these are
rare in Norway, typically around a dozen per year.

are possible. However, the comparison also reveals ‘saviour’ and
‘family completion’ narratives, as well as those of ‘normalisation’ and
‘opportunity’, which may contribute to perpetuating the shame or
stigma historically associated with adoption, or in soliciting undue
gratitude from adoptees. Advocates for those affected by adoption
criticise this ‘positive adoption language’ or ‘respectful adoption
language’ as being respectful only to adopters (OriginsCanada,
2009). The connection between language and the perspective taken
matters: how we discuss adoption reflects our attitude towards children
in general, as well as towards to-be-adopted children. Table 12.1
shows that child-centrism as an approach rooted in understanding
children as equal moral individuals has not been internalised to the
extent that it is reflected in our language. This lack of internalised
child-centrism is also apparent in the adopted children’s rights.
While it might be assumed that the status-conferring power of the
law serves to align the protection of adopted children’s rights with
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those of non-adopted children, this is far from the case, as will be
shown in the next section.

Adopted child’s rights

Children in care have been identified as a vulnerable group of
children (UNCRC, 2013), and some adopted children continue to
be stigmatised in society (Garber and Grotevant, 2015; Baden, 2016).
Intersectionality is also often an issue as many children in care for whom
adoptive families are sought are marginalised for several reasons, such
as a combination of chronic illness, disability, ethnicity or gender. In
addition, adoption from care may involve complex trauma, both from
maltreatment leading to adoption and from separation, as described
earlier. Therefore, even though adoption outcomes are typically
better than available alternatives (van Ijzendoorn et al, 2005), the way
adoption is handled from the child’s perspective can and should be
improved. A crucial point is to introduce a child-centric adoption
narrative, which should consider the voices of past, present and future
adoptees as a starting point. This will serve to identify shortcomings
of adoption as we currently know it.

A few words on vulnerability, consent and participation are in
order. Describing adopted children as vulnerable is not to victimise or
disempower them, but to acknowledge that the separation of a child
from their birth parents (at the time and in retrospect) is traumatic,
even if we cannot quite fathom how very young children experience
such separation. Crucially, the notion of vulnerability is also about
responsibility, connoting special responsibilities to those whose interests
are vulnerable to our actions and choices (Lindemann, 2019: 32),
including an obligation to focus on and involve the child in the
entire adoption process. Unfortunately, child-centrism appears to be
substituted with legalistic mechanisms, such as consent. The child’s
consent to adoption, as required in Europe (Fenton-Glynn, 2013),
constitutes no more than the bare minimum of child participation in
adoption, and is far removed from actual child-centrism. Depending
on age and circumstances, young children are unlikely to fully grasp
the relevance of legal ‘parent’ status, or the wider legal and social
implications of its transferral. Beyond consent, a review of cases of
adoption from care before the European Court of Human Rights
(ECtHR) has shown that consideration of the child’s views and
opinion remains the exception (Breen et al, 2020). While the child’s
right to be heard has been formalised in Article 12 of the CRC, and
thus harmonised across the world through near-universal ratification
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of the CRC, the situation concerning adopted children’s rights can
be best described as messy. Disclosure and access to information rights
are patchy, and available documentation following an adoption from
care is not fit for purpose.

The role of the law here is instrumental. In adoptions from care,
it defines who gets access to which information and under which
circumstances. Crucial dimensions are knowledge about the adoption
itself and information about birth parents and the circumstances leading
to the adoption. While further relevant aspects exist, these are singled
out because they relate to information that others — the state, social
workers and usually adoptive parents — will have, while the adopted
person may not have (full) access to the same information. This cannot
be reconciled with a child-centric view of adopted children as equal
moral beings. A review of relevant national legal provisions reveals that
the rights of adoptees to obtain information about their histories also
vary across countries (see Table 12.2). This is surprising as adopted
children are unlikely to differ in a morally relevant way across borders;
rather, as a group, they may ‘face some unique problems in forging a
sense of self” (Witt, 2005: 138).

Table 12.2 shows that information about birth parents is not
easy to obtain. While non-adopted children can check their birth
certificates,” adoptees will only see their current legal parents’ names.
Even where biological parents’ names are recorded in the population
registry, as in Austria and Germany, these are not accessible to private
individuals. Some countries (England, Ireland and Norway) maintain
separate Adopted Children Registries but, again, these are not publicly
accessible. Names play an important role here. ‘Name’ is explicitly
mentioned as part of the child’s identity protected by law (for example,
Article 8 CRC), yet emphasis is often placed on the fact that the
adopted child will take on the adopter’s last name, and even first names
may be changed (see Table 12.1). ‘Preservation’, then, seems reduced
to keeping a record of the childs original name for administrative
purposes, and possibly for the child to access at some point (see
Table 12.2). None of the countries studied issues a post-adoption
certificate that includes both birth and adoptive parents, listing only
current legal parents. Adoption records are kept but adoptees often
face practical obstacles in gaining access to information: Ireland and
California require an application; birth parent information is restricted
to non-identifying information unless birth parents have consented;
and files may be heavily redacted. Even in countries with a legal right
to access adoption information, age limits apply: in most countries,
adoptees must reach legal majority, while three countries allow adopted
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Table 12.2: Information rights of adopted children in domestic® adoptions

Parents listed in population/  Birth certificate information Duty to tell Right to access Access rights
birth registry the child original birth record/ compared to child’s
about the  adoption file® consent to adoption
adoption requirement
Austria Both birth and adoptive parents Current legal parents No From age 14 No fixed age for
consent to adoption
(typically required
from age 14)
England Birth parents, annotated Original birth certificate No Age 18 Child’s consent
‘adopted’; separate Adopted becomes void not required for
Children Register Adoption certificate issued, adoption, but child’s
names current legal parents. Short wishes must be
version: no information about ascertained
adoption. Long version: excerpt
from registry, includes date of
adoption
Estonia Current legal parents Excerpt from registry No Age 18° Consent age lower
(age 10)
Finland Current legal parents Excerpt from registry No From age 12 Same (age 12)
Germany Both birth and adoptive parents Current legal parents No From age 169 Consent age lower

(age 14)

(continued)
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Table 12.2: Information rights of adopted children in domestic® adoptions (continued)

Parents listed in population/  Birth certificate information Duty to tell Right to access Access rights
birth registry the child original birth record/ compared to child’s
about the adoption file® consent to adoption
adoption requirement
Ireland Birth parents; separate Adopted Birth parents; sealed No No legal right. No legal right to
Children Register upon adoption Adoptee may apply  access adoption file.
Adoption certificate issued, names to the Adoption Child’s consent not
current legal parents Authority of Ireland  required for adoption
for release of original
birth certificate;
usually granted
where birth mother
agrees or where she
is deceased. Records
provided are often
heavily redacted, so
that any information
that would identify
the birth parents is no
longer visible
Norway Current legal parents; separate  Excerpt from registry Yes Age 18; actively Consent age lower

Adopted Children Register

informed

(age 12)
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Table 12.2: Information rights of adopted children in domestic® adoptions (continued)

Parents listed in population/  Birth certificate information Duty to tell Right to access Access rights
birth registry the child original birth record/ compared to child’s
about the  adoption file® consent to adoption
adoption requirement
Spain Birth parents, annotated Current legal parents No Age 18 Consent age lower
‘adopted’. Adoptive parents can (age 12)

request to issue a new birth
record omitting birth parents
(original record is kept and

sealed)
USA (California) Current legal parents; no Birth parents; sealed No Limited. From age 21 Consent age lower
registry, but publicly accessible upon adoption where birth parent (age 12)
database from the California Adoption birth certificate issued, consent given. Access
Department of Public Health. ~ names current legal parents to file by court order
Original birth record sealed only

upon adoption

Note: My gratitude to Salomé Adroher Biosca (Spain), Tore Lied (Norway), Katre Luhamaa (Estonia), Conor O'Mahony (Ireland) and Tarja P6sé (Finland) for their help
in compiling this information. * International adoptees’ rights are often even more limited. ® Data are from European Union Agency for Fundamental Rights (2018).
“Younger children may access this information with their parents’ consent. Restrictions apply if biological parents or siblings did not provide consent to their identity
being disclosed, or if such information is not in the child’s best interests. ¢ Younger children may access this information with their parents’ consent.

Source: Country references, all accessed 31 March 2020: Austria — Personenstandsgesetz 2013 (see: www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&
Gesetzesnummer=20008228) and Personenstandsgesetz-Durchfiihrungsverordnung 2013 (see: www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Ge
setzesnummer=20008627); England — Adoption and Children Act 2002 (see: www.legislation.gov.uk/ukpga/2002/38/contents); Finland — Adoption Act 2012. 2012/22
Oikeusministeri6 (see: www.finlex.fi/en/laki/kaannokset/2012/en20120022?search%5Btype % 5D=pika&search%5Bkieli%5D%5B0% 5D=en&search%5Bpika%5D=ad
option%20act); Germany — Personenstandsgesetz 2007 (see: www.gesetze-im-internet.de/pstg/BJNR012210007.html); Norway — Lov Om Adopsjon (Adopsjonsloven)
2017 (see: https:/lovdata.no/dokument/NL/lov/2017-06-16-48); Spain — Cédigo Civil 1889 (see: www.boe.es/eli/es/rd/1889/07/24/(1)/con) and Reglamento de La
Ley Del Registro Civil 1958 (see: www.boe.es/buscar/doc.php?id=BOE-A-1958-18486); and US (California) — Family Code (see: http:/leginfo.legislature.ca.gov/faces/
codesTOCSelected.xhtml?tocCode=fam).
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children access (Austria at 14, Finland at 12 and Germany at 16). This
is in contrast with child consent to adoption requirements, which —
where applicable — are consistently lower (the same in Finland).

While non-adopted children typically have access to their
family histories:

[flor an adopted child, the process of creating a narrative of
the self may well require knowledge of biological or genetic
origins (as far as these are available) and not because these
are thought to determine any particular characteristic of
the adopted child, but in order to complete the narrative
of the self. (Witt, 2005: 140)

This differential in available knowledge about one’s past cannot be
fully remedied; however, a child-centric approach would ensure that
whatever is available would be made more readily accessible. Adoptees
should not have to justify their wanting to know; they should have
a right to know. Only Norway imposes an obligation on adopters
to inform children about their adoption as soon as advisable and
notifies adoptees of their access rights upon reaching legal majority.
All other countries rely on adopters’ goodwill to inform children of
their adoption.

The findings in Table 12.2 demonstrate the lack of equal moral
standing adoptees have as they continue to struggle to obtain
information that others hold about them. Deliberately depriving any
child of this knowledge seems irreconcilable with a view of children
as moral agents. This should be a strong argument for the granting
of information rights to all adoptees, irrespective of their country of
origin or residence.

Conclusion

The purpose of this chapter has been to investigate child-centrism in
current adoption from care practice, and to compare adopted children’s
rights with their non-adopted peers’. While adoption clearly has its
place within child welfare measures by providing substitute families to
many children who cannot be cared for by their birth families, more
needs to be done to ensure that the child remains firmly at the centre
of adoption throughout the process, and beyond.

The examples of adoption language and birth records may seem
academic issues but they reveal who currently controls the discourse.
Child-centrism urges us to put the adopted child first, and to listen to
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adoptee voices in progressing adoptions from care. An urgent starting
point would be to put adopted children’s rights on an equal footing
with those of non-adopted children. As moral individuals, children
should not be marketed, and they should not have to show cause
when it comes to information about their family history. Current
access practices reveal a disconnect between many adopted children’s
holistic social and emotional family, and the family created through
the legal act of adoption. How much this matters can be seen from
recent events in New York State, where a new law came into force in
January 2020 that enabled adoptees to obtain copies of their original
birth certificates, with thousands of requests being filed within days
(Engel, 2020). Signing the legislation, Governor Cuomo (2020) said:

Every person has the right to know where they come
from, and this new law grants all New Yorkers the same
unrestricted rights to their original birth records. ... After
years of being denied this basic human right, adoptees will
finally be able to obtain critical information about their
origins, family histories and medical backgrounds.

‘While names, certificates and website descriptions may not matter to
all adopted children equally, and possibly not at all to some, the key
issue is that all children must have their rights respected, and adopted
children should have their perspectives taken into consideration. Since
preferences cannot be determined a priori, flexibility is required
to accommodate the individuality of adopted children (Krutzinna,
forthcoming). This might require the state to use its powers to create
records that allow for multiple sets of parents and combinations of birth
and adoptive names, to ease access to information held on file, and to
facilitate contact between separated family members if they so wish.

Adoption as a moral decision requires us to consider how it aftects
the child, and the adult that child eventually becomes. This chapter
has highlighted only some aspects of adoptions from care that could
be improved to become more child-centric; many others exist. Thus,
our collective goal must be to work towards ensuring that adoptions
from care always treat children as the moral agents they are.
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Notes
" System differences and lack of comprehensive data render inter-country

comparisons of adoption breakdown rates challenging (see Palacios et al, 2018).

o

Exceptions include older children wishing to be adopted by adults they have a
close relationship with, including step-parents they are already living with.

> The search was conducted using ‘adoption + COUNTRY as the search term and
identifying the top-listed government website. Where this yielded no description,
capital city was used instead (England, Spain). For England, the second-largest
metropolitan area, Greater Manchester, was chosen for simplicity as London has
multiple adoption authorities.

Except where paternity (and sometimes maternity) is unknown.
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Understanding attachment in
decisions on adoption from care
in Norway

Hege Stein Helland and Sveinung Hellesen Nygard

Introduction

The attachments between a child and their caregivers are of vital
importance for the well-being of a child and for their development
as a person. In Norwegian child welfare legislation and policy, there
are few definitions or substantive descriptions of what is meant
by attachment or of how it is supposed to be assessed in decisions
concerning adoptions from care without parental consent. This is
despite the fact of ‘attachment’ being one of two alternative basic
conditions for consenting to adoption pursuant to Article 4-20 (para
3a) of the Norwegian Child Welfare Act 1992 (CWA), which states
that adoption can be consented to if the child ‘has become so attached
to persons and the environment where he or she is living that, on the
basis of an overall assessment, removing the child may lead to serious
problems for him or her’. Decision-makers are provided with significant
room for discretion to interpret what attachment entails. Even though
adoption is considered to be the strongest measure available in the
CWA, we know little about how decision-makers’ discretion is applied
and of how attachment is understood and used as a parameter in actual
decisions. By studying decisions from the decision-making body for
involuntary measures by the CWA, the County Social Welfare Board
(the Board), the aim of this chapter is to explore how the concept of
attachment is interpreted in decisions on adoption and how decision-
makers apply it to inform their decisions.

In the first part of this chapter, adoption is linked with the concept
of attachment via a short introduction on attachment theory from
the psychological perspective. This is followed by an overview of the
formal decision-making structure for decisions on adoptions from
care in Norway. Next, we connect the challenges of knowledge
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application by professionals in the decision-making process with
questions of legitimate decisions and use of discretion, while utilising
perspectives inspired by institutional theory and system-theoretical
thinking. Further, we present the methods and limitations of the study
before presenting and discussing the findings. Finally, some concluding
remarks are made.

Background

From the early 2000s and onwards, the development of policies in
the field of adoptions from care in Norway has been increasingly
influenced by expert knowledge. In recent years, knowledge from
the field of psychology has dominated this expert discourse (Tefre,
2020). Tefre (2020) finds that developmental psychology has become a
prominent supplier of terms in justifying state interventions on behalf
of children in the Norwegian political discourse and, furthermore, that
the psychological concept of attachment has attained an increasingly
significant position in the political discourse on adoption. Illustrative
of this is the authorities’ discussion some years back of introducing
the principle of ‘developmentally supportive attachment’ into the
child welfare system (NOU, 2012:5). The recommendation entailed
that the quality of attachment between children and their caregivers
should be given decisive weight in the decision-making process and,
if necessary, should be given precedence over the biological principle.
This development is not without challenges, and we do not know
to what degree decision-makers in Norwegian child welfare matters
rely on a psychological understanding of attachment in their practice.
The use of expert knowledge and concepts across professional fields
requires that the meaning and inherent qualities of the knowledge and
concepts are sustained throughout the process, and that it is applied
according to its intended purpose. As decision-makers are provided
with considerable room for discretion in their interpretation and
application of attachment in assessments of adoption, challenges can
arise with regards to the legitimacy of both the institutions responsible
for the decisions and the decisions being made.

To our knowledge, no previous studies have analysed how attachment
is interpreted and applied in public administration or the court system
in Norway. There are, nonetheless, studies that have investigated which
considerations different decision-making groups and bodies emphasise
in their decisions on adoptions from care (Bendiksen, 2008; Skivenes,
2010; Skivenes and Tefre, 2012; Helland, forthcoming). From these
studies, it is apparent that attachment is a significant factor in adoption
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assessments and in the considerations of a child’s best interests. In
research covering other areas of child welfare practice, it is claimed that
the employment of attachment theory in professional recommendations
for placement practice for smaller children is not nuanced enough
(Smeplass, 2009). Internationally, more research exists and the general
message is that while attachment theory and knowledge deserve a place
in the family court’s deliberations, its application remains flawed due
to the lack of consistency and common understanding of the concept
(McIntosh, 2011"'; for a discussion, see also Cashmore and Parkinson,
2014). Based on previous research, there is reason to anticipate that we
will find variation in the interpretation and application of the concept
across, and possibly also within, decisions on adoption.

A concept that can be understood in different ways can mislead
reasoning (Copi et al, 2014) and expand the discretionary space in
which decisions are made. With few guidelines from the legislators to
guide child welfare decision-makers, it becomes pertinent to examine
if and how attachment is applied in decision-making by the Board.
Is attachment utilised in congruence with psychological theory or
more along the lines of common speech? If the latter is the case,
what implications could this have for the quality of the decisions that
are made?

Formal structures for decisions on adoption from care

The four legal conditions (Art 4-20 para 3 CWA) for an adoption
to be consented to are that: (1) the placement is permanent, either
due to the parents’ inability to provide the child with proper care or
the child’s attachment to persons and the environment around them
(condition a); (2) adoption is in the best interest of the child (condition
b); (3) the adoption seekers are the child’s foster parents and have proven
fit to raise the child as their own (condition c); and (4) the conditions
to consent to adoption pursuant to the Adoption Act are fulfilled
(condition d). The decision is made by the Board, which is headed
by a lawyer qualified as a judge and further composed of an expert (in
most cases, a psychologist) and a layman® (for a detailed outline of the
conditions for decision-making on adoption in Norway, see Helland
and Skivenes, this volume).

Few discussions or directives about how to understand attachment
are found in the preparatory work for the CWA, in relevant policy
or circulars, or in the guidelines for internal quality proceedings
in the Board. Yet, some brief descriptions of attachment do exist.
In a Bill from the Ministry of Children and Families (Prop. 106,
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p 82) from 2013, it was suggested that attachment and relational quality,
understood as ‘interaction, relational quality and form of attachment
seen in relation to the child’s age’, should be one of several principles
on which to base a child’s best interest decision.

Adoption and attachment

The concept of attachment appears frequently in discussions regarding
children and their development, and stands as a principal element
when professionals in the field of child welfare comment on a child’s
current and future situation of care and well-being (Azar et al, 1998;
Kuehnle et al, 2000; Hennum, 2016). Attachment has a specific
position in decisions on adoption as it is included as one of two
alternative basic conditions for adoption. According to Ofstad and Skar
(2015), the child’s age, the duration of the placement and the extent
of access between the child and her parents are important elements for
consideration in an assessment of attachment pursuant to Article 4-20
of the CWA. Based on case law (see, for example, Rt. 2007 s. 561),
circulars, international conventions and obligations (CRC, 2013; The
Norwegian Directorate for Children, Youth and Family Affairs, 2017),
and research on assessments of the child’s best interest in decisions on
adoption (Skivenes, 2010; Skivenes and Tefre, 2012; Helland, 2020),
we expect attachment to be a part of the Board’s assessments.

The concept of attachment and attachment theory

Attachment, in the sense of being attached to something, is a term that
frequently occurs in everyday speech. We feel connected to persons,
things and places, and are able to establish emotional bonds to things
and persons that we relate to, as well as with places that feel important
to us. This ‘common sense’ understanding of attachment is reflected in
our daily use of the term and is related to the concept of ‘belonging’
but not directly connected to the psychological understanding of
attachment derived from attachment theory. When we say that we
feel attached to something or someone, it is implicit in the statement
that the subject of our attachment has an emotional value to us. The
essential criteria for such an attachment to arise is exposure over time.
Quantitative measures, such as duration and intensity of the relation,
are important when describing this form of attachment.

Attachment is also understood as a relational concept in psychology.
Yet, in attachment theory, it signifies a relationship that develops
between young children and caregivers in a specific time period of a
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child’s development (Ainsworth, 1982). This is a comprehensive and
complex theory, and there 1s not room to go into detail about the theory
here. The main sentiment of the theory is that it links attachment
patterns (children’s behaviour) with conditions of care. Attachment
theory, developed by John Bowlby in the 1950s and further elaborated
by Mary Ainsworth and others, is a framework that seeks to explain
how children develop in relation to their closest caregivers, how a
child’s relational experiences shape the child’s later expectations and the
consequences this may have for the development of psychopathology
(Wallin, 2007). What constitutes a comprehensive theory of child
development today, for Bowlby, started out with a desire to highlight
the consequences for children of experiencing separation and loss of
a caregiver (primarily maternal) (Rutter, 1981). Assessing children’s
attachment within the framework of psychological attachment theory is
conducted by applying the ‘strange situation’ procedure, a test developed
by Ainsworth and Bell (1970) to identify patterns in children’s responses
when exposed to a stressful situation and, subsequently, their response
when being reunited with the caregiver. Using this procedure, four
‘attachment patterns’ can be identified: ‘secure’, ‘insecure-ambivalent’,
‘insecure-avoidant’ and ‘insecure-disorganised’ (Main and Solomon,
1986). For the purpose of analysis, we understand the psychological use
of the attachment concept as emphasising aspects related to the quality
of the relationship over quantitative parameters, such as the length of the
relationship, and employ the four categories for classifying attachment
within the psychological understanding of attachment.

Based on these two understandings of attachment, we make the
distinction between a psychological and non-psychological understanding
of attachment in our analysis, where the latter refers to the ‘common
sense’ utilisation of attachment found in everyday speech. This entails
descriptions of attachment as, for example, ‘strong’ or ‘weak’, or
where it is described as ‘lacking’ or merely as existing or not. These
are ideal types and are, accordingly, simplified representations of reality.
Nonetheless, they do provide us with a constructive set of concepts
for the purpose of our analysis.

Discretion and legitimate decisions

In interaction with rules, discretion is an indispensable component in
decisions made by the courts (Dworkin, 1963) and court-like bodies
like the Board. That decision-makers have discretion means that they
are provided with a certain freedom that is bound by a set of standards
to decide how to interpret and give meaning and form to the law in
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each specific case (Hawkins, 1986). Under a democratic rule of law, one
is entitled to have an expectation of how the legal text is interpreted
and on what basis. Discretion challenges fundamental principles of
predictability and that equal cases should be treated equally and different
cases differently.

From an institutional perspective, it is problematic if essential
concepts are interpreted and applied differently as cultural-cognitive
consistency is one of several premises for the legitimacy of an institution
(Scott, 2001). In this sense, an institution and its practice can only be
legitimate as long as the actors within that institution define a situation
similarly and within the same frame of reference. The legitimacy of
an institution is also dependent on the quality of the decisions that are
made and that the decisions are made according to the existing laws
and regulations (Scott, 2001). One could also claim that decision-
makers should have a consistent use of expressions in order for an
argumentation to be logical and rational (see Feteris, 2017: 81).

Professional discourses and the use of psychological expert
knowledge in the decision-making process

Our analysis is informed by the system-theoretical tradition of Niklas
Luhmann (King and Piper, 1995; Luhmann, 1995; see also King and
Thornhill, 2003), which sees the law as an autopoietic system. That is
to say, the judicial system is self-referential and substantiates statements
about the world by referring back to the system’s own internal means
and procedures. Even though the Board is not a court, it operates by
judicial procedure and is thus situated within the judicial system. The
challenge in child welfare cases is that the judicial system has to take
into consideration perspectives that follow different logics than the
legal. Through the judicial discourse, legal decision-makers operate
with two sets of rationalities or ideologies when deciding on child
welfare matters: that of justice and that of welfare (King and Piper, 1995;
Ottosen, 2006). Where the binary justice perspective characterises the
logic within the judicial system — that something is legal or illegal,
right or wrong — child welfare matters demand that one also takes the
welfare perspective — of what is good or bad for the child.
Following this line of thought (King and Thornhill, 2003), the
judicial system is considered closed in the sense that information tends
to be considered valid only when it can be reproduced by the system’s
own procedures and criteria. At the same time, the judicial system is
by its own means unable to produce the necessary knowledge relevant
for a child welfare case. The judicial system is therefore dependent on
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externally produced knowledge, and here is where the psychological
perspective enters the equation. From the psychological discourse,
the decisions are informed on matters concerning the child’s social
and psychological well-being — of what is harmful or beneficial for
children. The influence from this discourse can be found both on
an individual level, reflected in decision-making and methods for
retrieving information, and on a more general or abstract level, such
as in laws and policies relating to child welfare matters (Ottosen,
20006), as seen in the earlier discussion about the increasing influence
from the psychological field of expert knowledge on Norwegian child
welfare policy.

Methods and data

The data for the study underpinning this chapter consist of all the
decisions made on adoption by the Board in the year of 2016 — 58
decisions in total, with 56 of them resulting in an adoption order.
The Board is obligated to give written reasons for its decision, and
these documents are structured as follows: a presentation of the facts
of the case; the parties’ argumentation, both the public party (the
municipality) and the private party (the parent[s] and/or the child); and
the Board’s assessment and decision. On average, the Board’s assessment
constitutes six pages. The expert on the Board was a psychologist in
67 per cent of the cases,” a psychiatrist in 14 per cent, a (clinical) social
worker in 9 per cent, a child welfare officer in 7 per cent and a special
education teacher in 3 per cent.

The 58 written documents were analysed in five steps*: (1) we started
by reading all the decision documents to identify how attachment was
described; (2) we thereafter identified all references to attachment and
attachment-related terms’ in the decisions by searching and registering
references; (3) we identified to whom and how (non-psychological or
psychological character) attachment was described; (4) we registered
which terms were used to describe the attachment; and, lastly, (5) we
explored the meaning of attachment as a concept by identifying
how the Board makes use of and operationalises attachment in their
argumentation. We used the analytical tool Nvivo 12 for steps three
to five, and only the Board’s assessment is analysed. All data were
reviewed and registered manually, and, with the exception of step four,
the occurrence of references is counted per case and the number of
occurrences within each case is not considered. The coding in step
five was reviewed in three steps, where the researchers systematically
reviewed their own coding, each other’s coding and conducted a joint
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review. As a reliability measure, strict conditions were set for which
parts of the text were eligible for coding. The text had to either: (1)
contain direct references to the term; or (2) be an identifiable part of
the discussion related to the second alternative of the basic condition
(a) given in Article 4-20 (para 3) of the CWA. Direct references to
the law and when the term ‘attachment’ was not used to describe a
relation were excluded from analysis.

Limitations

Our analysis is based on written material — authored in retrospect and
for a certain purpose —and does not provide a complete representation
of the cases. These documents do not contain all the information
available to the Board during the negotiation. Still, the Board is required
to account for the formal decision, and the content of the decision
will thus reflect the justifications that the Board wishes to account for
in the official decision (see Magnussen and Skivenes, 2015). Another
limitation is that we cannot say anything about the quality of the
investigations made by experts and other professionals in the cases.

Findings

Where and how often?

The results reveal that attachment is a significant element in decisions
on adoption (see Table 13.1). Given the wording of the law, this was
expected. It is furthermore evident that, in most cases, attachment is
addressed as part of the public party’s argumentation for adoption. In
the private parties’ argumentation, there are references to attachment
in about half the cases.

Table 13.1: Cases with references to one or more attachment-related terms in
the decision documents

Part of decision document Number of cases with references to
attachment

I. Public party (the municipality) 55 (95%)

Il. Private party (parent[s]) 30 (52%)

I1l. Private party (the child) 2 (3%)°

IV.The Board'’s assessment 57 (98%)

Note: Distributed by the section in the document where the references were identified.
Number of cases and percentage of total number of cases (n = 58).2 For a child to be party
to the case, they have to be 15 years or older; thus, the child is rarely party to the case.
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Table 13.2: Conditions of Article 4-20 where attachment is assessed/described in
the Board’s assessment

Conditions (letter) for adoption (Art 4-20)

(a) Permanence (b) Best (c) Foster (d) Legality Other/
interest  parents’ unknown
fitness
N (%) 55 (95%) 50 (86%) 4 (7%) 1(2%) 3 (5%)

Note: Number of cases and percentage of total number of cases (n = 58)

Table 13.3: Attachment described with relation to persons or environment,
differentiated by type of attachment understanding (non-psychological
or psychological)

Non-psychological Psychological

Foster Biological Environment Foster parents  Biological

parents parents (extended (family) parents

(family) (family) family) (family)
N (%) 54(93%) 41(71%) 18 (31%) 22 (38%) 9 (16%)

Note: Number of cases and percentage of total number of cases (n = 58)

In relation to the four legal criteria for adoption (see Table 13.2),
we find that attachment is mentioned and described in relation to
the permanency condition (a) in the law in all cases except three.’
Attachment is also a highly relevant factor in best interest assessments: 86
per cent of the cases include a description of the child’s attachment to
persons or environment, related to condition (b). Attachment is rarely
mentioned in assessments of the foster parents’fitness (condition c) or of
the legality (condition d) of the decision in relation to the adoption law.

To whom is attachment assessed by the Board?

When reviewing to whom the child’s attachment is described and if
the described attachment is of a ‘non-psychological’ or ‘psychological’
character (see earlier definitions and Table 13.3), we find that the non-
psychological understanding of attachment is dominant compared to
the psychological. Descriptions of attachment between the child and
their foster parents occur more often than between the child and their
biological parents. Furthermore, our analysis revealed that attachment
is assessed in terms of existing or not existing — it either is or is not.
Where the Board finds that there is an attachment — in positive terms —
between the child and their foster parents, no such attachment is found
between the child and their biological parents. In about one third of the
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Table 13.4: Psychological-oriented terms used to describe attachment

Psychological references  Distribution of the 36  The child’s attachment to

references
Secure 29 references The foster parents (family)
Insecure 6 references Biological parents
Disorganised 1 reference Biological parents

Note: Terms used and between whom attachment is described. Number of references by
term (n = 25 cases)

cases, the child’s attachment to their environment or extended family is
also described, usually depicting an attachment with extended family
(grandparents, aunts, uncles and so on) or the ‘environment around
the family’. Considering that the law only requires an assessment of
foster parents, it is interesting to find that attachment to biological
family is assessed in relation to both condition (a) and (b) — in about
one third of the cases for the former and just above half for the latter.

How is attachment described by the Board?

When studying the adjectives applied to describe attachment (see
Table 13.4), we find that it is less common that notions of attachment
occur in the psychological form as described with terms from
attachment theory, as previously noted. A further exploration, revealed
225 occurrences of ‘attachment’ being accompanied by a descriptive
adjective (distributed among 40 of the 58 cases). Among these, 36
adjectives (distributed among 25 of the 58 cases) had a distinct reference
to a psychological use of the term (secure, insecure and disorganised).
The 29 times that ‘secure attachment’ was mentioned (distributed
among 22 cases), it was always as a description of the relation between
the child and their foster parents. When ‘insecure attachment’ (six
instances) or ‘disorganised attachment’ (one instance) were mentioned,
they concerned the child’s attachment to biological parents.

In contrast, we identified 82 instances (distributed among 34 cases)
of attachment being accompanied by an adjective adhering to the
non-psychological understanding of the term and that expressed a
quantitative evaluation of the attachment, such as ‘strong’, ‘weak’,
‘lacking’, ‘complete’, ‘absence of” or ‘none’. Multiple adjectives are
sometimes used to describe attachment in the same sentence; non-
psychological and psychological descriptions of attachment were
combined 32 times (for example, ‘safe and secure’). Moreover, the
Board frequently describes attachment as ‘fundamental’, ‘basic’,
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Table 13.5: Assessments and descriptions of all forms of attachment

Thematic dimension

Time Identity, integration and Care and contact
belonging
N (%) 52 (90%) 44 (76%) 35 (60%)

Note: Number of cases and percentage of total number of cases (total n = 58). N = 30
cases also containing a variety of other themes

‘rooted’, ‘real’, ‘primary’ or ‘psychological’. When such designations
are used, they refer to the assessed intensity of the attachment, and
allude to a qualitative property of the attachment.

How does the Board understand attachment?

We explored how the Board understands and operationalises attachment
in its argumentation (see Table 13.5), and found that time is the most
common parameter for assessing attachment (in 90 per cent of the
cases). The age of the child when they were first placed out of home
or in the care of the adoption seekers, the length of the placement,
and the age of the child at the time of the decision in the Board are
factors that are mentioned. Thus, the permanency of the placement
appears key. Furthermore, we find that attachment was assessed on
conditions related to ‘care and contact’ in 60 per cent of the cases.
Most often, we find this expressed as the lack of attachment to
biological parents, where the (low) frequency and quality of contact
between parents and the child apply as relevant conditions. Within
this category, we also find that parents’ previous neglect or failure to
provide the child with adequate care is found to inform the assessment
as a disadvantaging factor of the attachment between the child and
their biological parent(s). In contrast, the foster parents’ care is seen to
have provided fertile ground for attachment bonds to grow. The child’s
identity, integration and belonging are referred to in 76 per cent of
the cases. Considerations within this category are tightly intertwined,
and are interpreted as expressions related to identity and the child’s
teeling of self and safety (see, for example, Triseliotis, 1983). Mentions
include descriptions: of whom the child sees and experiences as their
de facto parents (family), and of not knowing any other family; of
being a natural part of the family and that it 1s ‘as if the child was the
foster parents’ biological child’; of being integrated into the family
and the environment around it; of calling the foster parents ‘mom’and
‘dad’; and of wanting to or using the family name of the foster family.
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Such considerations are, with two exceptions, only used to describe
attachment bonds to the foster family.

Discussion

We find that attachment figures as an important concept in the written
statements from the Board when it makes decisions concerning
adoption from care. However, a wide range of meanings is prescribed to
the attachment concept and there is no obvious common denominator
or understanding of what attachment is or how it should be described,
as illustrated by the fact that, among other things, attachment was
accompanied by a multitude of different adjectives. Although we
identified some common practices for where and how attachment is
assessed, and were able to describe the parameters that were widely used
to inform an assessment — time; identity, integration and belonging;
and care and contact — the decisions do not display any apparent
convergence on the conceptual understanding of attachment, neither
between nor within cases. Even though we cannot claim that there
is a single pathway or factor that determines attachment security (see
George et al, 2011), or that the variety we have observed would have
substantial implications for the outcome of the decision and, in turn,
for the parties involved, the unpredictability could pose a considerable
challenge for the quality of the decisions. Considering that similar
assessments to those analysed here are highly relevant for both decisions
on reunification and care orders, the issues identified could potentially
have implications for a wider range of decision-making processes.
What primarily characterises how attachment is described in the
decisions is the marked binary distinction between the presence and
absence of attachment. This could be a consequence of the procedural
process. The law requires that the person(s) seeking to adopt have
fostered the child and that they have been proven fit to care for the
child as their own, and the cases that are tried for adoption are, in all the
essentials, cases where reunification is not considered a viable option.
This probably explains why attachment is more commonly discussed in
relation to the child’s foster parents compared to biological parents. It
also sheds some light on the fact that the child’s identity and belonging
were, in all essentials, discussed related to the foster home, though the
lack of attention to the child’s ‘birth identity’ and to considerations
related to the child’s biological origin could be problematised (see,
for example, recommendations in ‘General comment no. 14’ of the
CRC Committee [2013]). At the same time, our analysis revealed that
in relation to the legal permanence condition (a), the Board assesses
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attachment not only in relation to foster parents, which is what the
law requires, but also in relation to biological parents. This could be
interpreted as an argumentative strategy, where the Board contrasts
the child’s attachment to their foster parents with the lack of such
attachment to their biological parents with the purpose of reinforcing
the argument that the attachment between the foster parents and the
child is of such a nature that removing the child may lead to serious
problems for them. In this perspective, the discretionary reasoning is
exercised by applying contrast as an argumentative tool.

The findings hint at an outline of a binary juridical discourse. It is
the task of the Board to assess where and whether attachment exists
or not in order for the decision to be right or justifiable. In line with
a judicial logic, attachment may become a question of presence or
absence. Although it is easily imaginable that attachment can be present
in one situation and not in another, this binary logic might become
problematic if it forces attachment into being or not being present,
among other things, because research has shown that children may
have several attachment relations (Killén, 2007). It can also pose a
problem for the quality of the decision if complex constructs such as
attachment are simplified and understood in binary terms. According
to Groze and Rosenthal (1993), such dichotomies can appear when
it is difficult to gather around a uniform understanding of a concept.
This usage of the term can be misleading and it is a question whether
attachment, rather than being understood as being or not being, should
be seen as a continuum or as having multiple levels.

We also find traces of a tension between welfare and justice. The
psychological understanding of attachment has a less explicit position in
the assessments. At the same time, it is obvious that the Board combines
non-psychological and psychological understandings of the concept;
the judicial discourse alludes to the psychological discourse on several
occasions. This makes the interpretation of the Board’s utilisation of
the construct challenging. One explanation for this practice is that the
influence from psychological expert knowledge, as seen at the policy
level, has manifested itself at the concrete level in the actual decision-
making. In addition, it may be a result of the Board’s composition given
the high prevalence of psychologists acting as members of the Board.

We found that attachment was dominantly discussed in relation
to the permanency condition (a). As the basic condition of Article
4-20 provides two alternatives for determining the permanency of
a placement, this implies that attachment could be the preferred
alternative to be addressed. In practice, because of how the law is
outlined, it becomes somewhat redundant to address the often more
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complex and difficult question of the likelihood that the parents will
be permanently unable to provide the child with proper care if a
relocation of the child is already considered to cause serious problems
for the child based on an assessment of attachment (Lindboe, 2011).
It could also be the (most) relevant alternative to assess, or it could be
that attachment is assessed irrespective of which alternative is decisive
for the permanence decision. Given that quality of care is understood
as an indicator for an attachment bond, it might also be intercorrelated
with an assessment of the birth parents’ ability to provide care. It is
interesting that we also find that attachment is a frequently mentioned
factor in best interest assessments. Taking into consideration that the
child’s identity, integration and belonging, conditions of care, and de
facto family situation are provided as parameters for an attachment,
it is not surprising that it would also become a part of a best interest
assessment. Yet, the question of whether attachment is seen as an
umbrella concept that covers most concerns relevant for an adoption
assessment, or whether it is merely considered as pivotal in the balancing
of adoption or continued foster care, remains unclear.

Conclusion

Our analysis shows that attachment has a prominent position in
decisions on adoption, both in terms of determining the permanency
of the placement and for assessing if adoption is in the best interest of
the child. The quality of the assessments is thus vital for the overall
quality of the decisions. At the same time, our analysis shows that there
is variation in the conceptualisation of attachment. This was expected
given the comprehensive room for discretion that decision-makers are
given. Furthermore, while it is beyond the scope of this chapter to
consider whether attachment is better understood as a psychological
or a non-psychological construct in these decisions, it is clear that
problems may arise when predictability is at stake and if the same
concept entails different meanings. This begs the question of whether
the legislators should provide stronger and more substantial guidance for
decision-makers as to how to assess and give meaning to attachment in
adoption cases. That could be a useful measure to minimise ambiguity
and ensure greater consistency in the understanding and application
of attachment by the courts and the Board.
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Notes
' Results based on a survey of 298 respondents from the US, Canada, Norway,
Australia, New Zealand, South Africa and Israel.

The Board could be composed of five members, should the case in question

¥

require it.

In seven cases, there were two experts on the Board, and in another in seven cases,
the case was decided by the Board leader alone. In the cases where an expert was
actually assigned to the Board, they were a psychologist in 75 per cent of the cases.
A full description of the analytical approach and code descriptions are available
at: www.discretion.uib.no/projects/supplementary-documentation/

In Norwegian, ‘knyttet til’, ‘tilknytning’, ‘tilknytningen’, ‘tilknyttet’ and
‘tilknytningspsykologisk’.

In one case, such an assessment was not relevant, while in the two other, the
permanence condition (a) is only assessed in relation to the birth parents’ inability
to provide care.
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The adoptive kinship network:
issues around birth family contact
in adoption

June Thoburn

Introduction

The legislation, protocols and practice relevant to relationships between
birth family members, adopters and adoptees (as children and adults) has
changed over time and varies across countries in light of their particular
models of adoption in general and adoption from care specifically. This
is apparent in the past and present language used. In England, the more
rights-based term ‘access’ changed in legal and practice terminology to
‘contact’, and the term preferred by some members of adoptive and
birth families is now ‘family time’. Some authors of the chapters in
this book refer to ‘visitation’ for meetings and use the broader term
‘open adoption’ for a wider range of arrangements. These changes
in terminology recognise movements in legislation and practice that
have occurred in recent years. Acknowledgement has grown that post-
adoption links will vary over the lifetime of the adopted child/adult
and with differing lifetime events of the birth and adoptive family
members. For their research on contact in adoptive families, Neil
et al (2015) use the term ‘communicative openness’ (first used and
summarised by Brodzinsky [2006] and more recently by Grotevant
et al [2013]) when referring to the approach of adopters who have
succeeded in making a range of contact arrangements work well for
children with differing needs.

Although the impact on the day-to-day social and inner worlds
of the adults and children involved in post-adoption contact have
much in common across national boundaries, the way in which it
is experienced by adults and children will also depend on the legal
provisions or professional approaches to adoptions from care. For
countries such as Norway and Ireland, where most adoptions from
care have been by existing foster parents with whom the child has
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lived for years rather than months, arrangements for family links for
children in long-term foster family care are very relevant to post-
adoption arrangements. The Norway chapter reports movement
towards encouraging ‘open adoption’, and in New South Wales, being
willing to facilitate continuing birth family links is a requirement for
prospective adopters in a specialist ‘permanence’ programme (Tregeagle
et al, 2014). For England, where, in recent years, most placements for
adoption from care are of young children with families not previously
known to them, the emphasis moves very quickly to a consideration
of pre- and post-placement links between birth families and adopters,
and the relational transter of the child from the foster family to the
new family. For countries that have a more ‘mixed’ system (including
‘high’ users of adoption from care, as with the US, and ‘low’ users, as
with Finland), the relevant protocols, practice and research have to
take account of contact with foster families as well as with adopters.
For the US, where adoption by kin is fairly frequent, post-adoption
contact will bring in different issues. Where post-adoption secrecy is
still the prevalent model of adoption, continuing contact is unusual
but can happen it persistent social workers, birth relatives, adopters
and older children take steps to facilitate it.

This chapter focuses on birth family contact for children placed
for adoption from care in jurisdictions in which the practice is fairly
extensive and has existed for long enough for the development of
a knowledge base for practice, as well as for some corresponding
adaptations to legislation. As is clear from the other chapters in
this volume, this is mainly the US and the UK nations, though the
main focus for this chapter is England.” It starts with an overview of
the context and growing understanding in the literature on what is
now generally referred to as ‘contact’ for children in care needing
placements with substitute families (sometimes referred to, especially
by professionals and the children and adopters themselves, as ‘families
for life’ or ‘forever families’). The term ‘contact’ is used as shorthand
for a range of practices for setting up and maintaining meaningful links
between members of the birth family and the child as they grow to
maturity in the adoptive family.

The context and developing practice of contact within UK
child placement services

There are overarching principles and understandings from child
development and the social sciences (see, especially, Kirk, 1964;
Brodzinski, 1987; Fahlberg, 1994) that have informed adoption practice
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in general and adoptions from care in particular, and that underpin
practice when deciding on and facilitating appropriate continuing
links. Thoburn (1994) has summarised the broadly agreed conclusion
that success when placing children in care, to which the appropriate
contact arrangements for each child and family will contribute, is for
the child to have a strong sense of identity and self-esteem that enables
them to feel confident in making new relationships. This involves
careful assessment and reassessment in order to best meet each child’s
needs at each stage of the journey through care, adoption and beyond.

To summarise a great deal of relevant child development and child
placement research, children entering care whose long-term needs
cannot be met by returning to birth parents or relatives need security,
love, stability and to be ‘part of a family’ — what has come to be known
as a ‘sense of permanence’ and belonging. However, they also need
knowledge of their birth family and their personal and cultural history,
and to be helped to come to an understanding of ‘why’ they needed
to first leave their birth family and then become a member of another
family. This involves being helped by their adopters, social workers and
sometimes specialist therapists to work through and manage the distress
of separation, loss and other traumas they have suffered, and (other than
in exceptional circumstances) to maintain appropriate and meaningful
links with adult and sibling members of their birth families. For those
whose new family is of a different ethnic or cultural background, and
especially if they are visibly different from their adopters, there is the
additional task of integrating their birth heritage with the culture they
grow up in, and for some, preserving family links will be an important
part of that (Thoburn et al, 2000).

Those adopted from care when past infancy (whether by current
foster carers or by adoptive families not previously known to them) may
retain an attachment with one or more adult birth family members,
as well as (in most, though not all, cases) becoming attached to their
adoptive parents. In some cases, when sibling groups are adopted into
the same family, there may be a difference in this respect between those
joining the new family at different ages.

Moving on from overarching principles when thinking about birth
family links, there are commonly held but ‘unevidenced myths’ that
have been identified by researchers who have interviewed social
workers and other practitioners (see, for example, Thoburn et al, 2000;
Adams, 2012; Neil et al, 2015). These include:

e Birth family (and former foster family) contact will impede the
growth of attachments when a child moves to an adoptive family.
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* Contact will make it more likely that the child will wish to return
to the birth family at some point.

e Contact between adopted children and siblings still living with or in
contact with birth parents is likely to be unhelpful or even harmful
as it 1s less easy for adopters to maintain their confidentiality and to
control the information their child has about the birth family.

* Children past infancy who have ‘strong’attachments to birth families
will not be able to/should not be expected to form new attachments.

e Children who have a secure attachment in a planned short-term
foster family will be able to ‘transfer the attachment’ with little
difficulty. Although it is sometimes unavoidable, separation from
and loss of a loved foster carer will always be stressful and the new
parents need to be prepared for this, including, where appropriate,
facilitating continuing contact with the foster carers.

An overview of the research on birth family links for
children placed for adoption

The following sections summarise the lessons for policy and practice
from this body of research (much of it coming directly from adoptees,
birth relatives and adopters), as well as from the practice literature
(see, for example, Fahlberg, 1994; Argent, 2002; Adams, 2012; for a
research-based practice handbook, see also Macaskill, 2002). There
is a body of research (mainly from the US) on (mainly consensual)
adoption that reports on continuing birth family contact when children
are placed as infants, most notably, the longitudinal study by Grotevant
and colleagues (2013), which used case record data, in-depth interviews
and standardised tests for different aspects of well-being to report on
changing patterns of contact. The lack of post-adoption birth family
contact in most ‘consensual’ adoption placements made before the
1970s is the main focus of the ‘adoption search and reunion’ studies of
Howe and Feast (2000) and Triseliotis et al (2005). Much of the earlier
UK research on birth family contact for children in care focuses on
children in foster family care, and this is relevant to those adopted by
their current foster carers (see, for example, Neil and Howe, 2004).
Among the government-commissioned research tracking child
placement arrangements before and after the Children Act 1989 and the
Adoption Act 2002 were studies that include information on contact
for children in long-term care and adopted (Thomas, 2013). There are,
however, very few longitudinal studies that specifically focus on contact
arrangements at the different stages of a child’s journey through care
into an adoptive family and as they grow up and into adult life. Boyle
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(2017) scopes the more recent research (all published after 2004). She
provides a content analysis of 11 publications that meet the standards for
inclusion, identifying ‘attachment’, ‘separation and loss’ and ‘identity’
as key themes. Numbers of children in these studies range from two
to 87 and they refer to seven separate research studies, four of which
include long-term foster placements as well as adoption.

The larger number of UK studies of adoption from care usually
combine case record data with anonymised case examples and direct
quotes from birth relatives, children and adopters. Some include
whether or not there is family contact as a variable that may be
associated with positive or less positive outcomes. Fratter et al (1991)
have ‘contact’ as a variable when reporting on 1,165 children placed
from care with adoptive or permanent foster families, and Thoburn
et al (2000) used quantitative and qualitative data to follow up 297 of
those of minority ethnic heritage when they were between the ages
of 17 and 25.

Fratter (1996) and Smith and Logan (2004) report on the views of
adopters and birth parents who made arrangements for direct post-
adoption contact, and, most recently, Neil et al (2015) report on a
16-year follow-up study of varying contact arrangements for children
placed for adoption, most of whom were aged under two at the time of’
placement. The longitudinal study of Selwyn et al (2014) includes some
children entering care and placed with adopters when past infancy.
The longer pre-placement experience of traumatic events of some,
often together with a mixture of positive and negative memories of
birth relatives, in part, explains some differences in these two studies
with respect to the benefits and stresses of contact. Older-placed
children, for example, are reported to show more distress before and
after face-to-face meetings than tends to be the case with younger-
placed children who have not formed an attachment with the birth
relative they are meeting.

Contact arrangements at the different stages of adoption
from care

As noted in Chapter 2 in this volume, in England, there was a shift in
age at placement for adoption between the 1980s, when ‘hard-to-place’
specialist agencies placed children across the age groups from residential
and foster care with adoptive and ‘permanent’ foster families, and the
present time, when the majority join their adoptive families when
under the age of three (Fratter et al, 1991; Selwyn et al, 2014; Neil et al,
2015, 2018). Over this period, in line with legislation and statutory
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guidance, requirements for a ‘permanence plan’ for all children in care
have strengthened and have to include a section on birth family links
in the short and longer term. Depending on the year of placement,
from the mid-1990s onwards, between 80 per cent and 90 per cent of
children adopted from care in England had a plan for some form of
contact (mostly indirect) with at least one adult birth family member.

There is very little research specifically exploring contact during
the early period of care and the move to an adoptive family. An area
that has been touched on concerns very young children during care
proceedings, where researchers have explored a tension regarding
contact: on the one hand, not pre-empting the court decision and
therefore having contact arrangements that allow infants to maintain
and (for those removed at birth) make attachments so that return can
be facilitated if it becomes the preferred plan; and, on the other hand,
the likely negative impact on the infant of the disruption of routines
necessitated by frequent meetings with birth relatives. Researchers
reporting on a ‘concurrent planning’ service report the views of a
small number of prospective adopters and birth parents on what makes
birth family contact during this period more or less stressful (Monck
et al, 2003; Kenrick, 2009). Schofield and Simmonds (2011) draw on
this research to identify questions about the impact of contact on the
infant’s development that need to be considered and the importance
of allowing for change in contact arrangements and frequency during
court proceedings.

The majority of the studies referred to earlier provide data and
insights from the ‘adoptive kinship network’ after the decision for
adoption has been made. Some specifically report on the views of
birth relatives and adoption workers, while most include information
on the views of adopters and adoptees as children and young adults.

Neil and colleagues (2015) report on a 16-year follow-up study
of different contact arrangements for children placed mainly under
the age of two. The start of the study coincided with a period when
some adoption agencies specifically sought adopters who were
interested in facilitating direct contact with a parent or adult relative,
so the sample of adoptive families allowed for a consideration of both
direct meetings (mostly once a year but sometimes more frequent)
and ‘indirect’ contact. In some cases, the adopted child shares in an
age-appropriate way in these indirect exchanges (which are usually
moderated by a specialist adoption worker), but in others, anything
received from the birth family is ‘saved’ for the child to see ‘when old
enough’. Some adopters in the ‘indirect contact’ group met a birth
parent before or shortly after placement and, over time, arrangements
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changed, some direct contact becoming indirect and stopping, and
some indirect arrangements moving to direct contact between adopters,
birth relatives and the child, or just between the older child and
birth relatives. Contrary to the research evidence that well-managed,
agreed, direct contact is usually less problematic for all concerned than
‘letter-box’ contact, in recent years, face-to-face contact has become
less frequent and ‘letter-box contact” has become the norm, even for
older-placed children.

These researchers also report that, over the past ten years or so,
some adoptive children have begun to have contact with birth family
members via social media. These reconnections are often driven by
unmet needs of adoptees and birth parents to know about each other;
however, this often sudden, and covert and unsupported contact can
sometimes lead to difhculties for young people. Virtual or online
contact may also be used by adults and young people just to gather
information, or it may be a welcomed ‘add-on’ to existing face-to-
face contact plans — allowing less formal and more frequent contact
to take place, and making contact over large geographical distances
more possible. Comments in the professional journals and social media
indicate that online methods for retaining or re-establishing links are
prompting professionals and adoptive parents to consider that a closed
adoption cannot be guaranteed, and that the best way to avoid ‘out
of the blue’ contact is to maintain open communication that meets
adopted young people’s needs. Research into the recent widespread
use of digital technology to keep children in care in touch with birth
family during the ‘lockdown’ necessitated by the COVID-19 pandemic
suggests that digitally mediated contact could be a useful option for
some adopted children to stay connected with members of their birth
families (Neil et al, 2020).

A growing source of information comes from ‘experts by experience’
in the form of reports both from post-adoption or parent advocacy
groups and on social media. One recent example is the “Two Good
Mums’ series of podcasts, in which a birth parent and an adoptive
parent talk of the moves they made from the trauma of loss through
compulsory removal into care and the sadness of involuntary
childlessness, to the rewards of their present regular emails and annual
family meetings.” Another adoptive parent blogger and post-adoption
counsellor (Mummy Tiger Blogs, 2018), along with her adopted
daughter, advocates for more flexible contact arrangements and away
from formulaic practices based on age of the child and reason for
care rather than individual circumstances: ‘Last weekend I left my
children with the woman courts decided couldn’t care for them and
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social workers had said was too volatile for me to meet’ (Twitter(@
mummytigerl, 18 November 2018). For others, the experience was
more stressful, as with the following adoptive mother interviewed by
Neil et al (2015: 97) who kept up with the infrequent family meetings
she had committed herself to at the start of the process:

you're spending time with people that you don’t really know
all that well. You have this odd link with them that’s not
based on friendship or family or background or anything.
... And then there’s also, it’s just another reminder that she’s
not 100% yours. So, I have to cope with that.

What do we know about how contact arrangements
impact on outcomes in the longer term?

Researchers use a wide range of outcome measures, which makes it
difficult to compare what different studies have to say about the impact
of contact arrangements on satisfaction with adoption and child well-
being outcomes. Outcome measures that are used difterently according
to research method are:

 the placement lasts/disrupts (though duration of follow-up varies)
(Expressed more positively: did the adoptive family become the
child’s ‘family for life’?);

e Physical and psychological well-being (treatment aims achieved),
including resilience, self-efficacy and self-esteem;

e educational/employment aims achieved,;

* making satisfactory relationships as an adult;

* awareness of and comfort with personal, ethnic and cultural identity
as an adopted person; and

* satisfaction of child/young person, birth parents and adopters with
their adoptive family experience and with placement practice.

The last two of these specifically require a consideration of any ongoing
birth family links.

The research, especially on placements that have disrupted or come
under severe stress, points to the conclusion that the wrong match
(with respect to legal arrangements but especially to the matching of
adopters’ needs, wishes and motivations with the child’s needs) cannot
be ‘mended’ by even high-quality practice and services; it can only be
‘patched up’. Adopters and adopted young people have argued that
the child’s need for the maintenance of meaningful links should be
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more central to the matching process and detailed placement plans
than it usually is (see, for example, the ‘blogs’ referred to earlier; see
also Featherstone et al, 2018).

As noted elsewhere in this volume, numbers adopted from care in
England have increased but the proportion placed beyond infancy
has decreased and there has been a decline in the numbers who have
ongoing post-placement direct contact. Recent longitudinal research
has found no statistically significant link between the type of contact
arrangements and placement stability or other well-being outcomes.
However, along with US researchers, Neil et al (2015) report that the
characteristic of ‘communicative openness’ was more likely to be found
among the adopters of children in the ‘more successtul outcome’ group,
and that this characteristic was more likely when there was some direct
contact with at least one adult birth family member. These researchers
and others who have directly sought the views of children in adoptive
families (Thomas et al, 1999; Thoburn et al, 2000; Smith and Logan,
2004; McSherry and Fargas Malet, 2018) report that those who do
have contact with a birth relative are generally broadly content with
their contact arrangements. Of those who were not content, rather
more wanted more frequent than less frequent contact, and with more
rather than fewer family members.

From their detailed conversations with young adoptees as they grew
up, Neil et al (2015) concluded that:

* satisfaction with contact varied within all types of openness,
being associated with contact quality and stability more than type
or frequency;

e dissatisfaction was often associated with gaps in or unexplained
cessation of contact, and this was most likely with ‘letter-box’ than
with ‘direct’ contact; and

* most saw some benefits in having contact and argued that the option
should be there (‘Even if the contact is only brief ... I think social
workers should ensure that the option of staying in contact is always
left open’ [Neil et al, 2015: 255]).

For whom and why is contact important and what are the
risks of inappropriate or badly managed contact?

The evidence about possible harms is sparse, and conclusions are
mainly about direct contact and mainly drawn from case analyses
of very small numbers (see, for example, Howe and Steele, 2004).
This tends to be mainly about pre-placement contact since direct
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post-adoption contact for very young children is unusual, and
tends to mainly concern slightly older children who have had more
extensive experience of abuse or rejection. Authors writing from a
psychological or child psychiatry perspective argue that even young
children may be re-traumatised on seeing the parent they associate
with harm, or that a child’s sense of safety and trust in the new family
may be impaired. Some researchers, including Selwyn et al (2014),
report cases when parental contact has contributed to destabilising a
placement (especially in adolescence and when social media is used
by a birth relative or teenager to renew or increase contact without
the knowledge of the adoptive parents).

The research and practice texts have more to say about the potential
benefits of appropriate and well-managed contact, and note that
benefits may be gained when links are maintained with some family
members (often grandparents and siblings) and not others. From the
range of studies and research syntheses from across continents that
are drawn upon here, the potential benefits of seeking to maintain
appropriate meaningful links with the birth family, if ways of doing
so can be safely arranged, for the child and young adult are as follows:

e it helps the child and young adult to have a clearer sense of genetic
and cultural identity (contact with family members can be especially
important to a sense of ethnic and cultural identity if the adopters
are of a different ethnicity);

¢ it helps the developing child and young adult to have an understanding
of and be comfortable with their identity as an adopted person;

e it can contribute to higher self-esteem in the young person and adult;

e for some who have knowledge of a parent and of the parent’s
difficulties, it helps to stop them worrying that the parents are
coming to harm, and also any siblings they are aware of who are
still with the parent;

* when carefully managed, it can reduce the risk of the placement
breaking down (before or after the adoption order) and the child
returning to care;

¢ for children placed past infancy (including young children for whom
birth family ties improved during the period of temporary foster
care), it can offer continuity of relationships and can help overcome
the grief associated with separation and loss;

e it may provide a contingency plan if a placement does not work out
(there are examples, especially for children with disabilities, when
a birth family member has stepped in to provide ‘short break’ care
for the adoptive family); and
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* by retaining links that can possibly come into their own as the child
goes through adult life, there is an increased chance that the adopted
person will have at least one ‘family for life’ (this applies especially
to maintaining sibling links).

The potential benefits for adopters (see Thoburn et al, 2000; Jones
and Hackett, 2007; Neil, 2010; Neil et al, 2015, Featherstone et al,
2018) are as follows:

e it gives them a more rounded picture and fuller understanding of
the birth family;

e it helps them to communicate with their child and to adapt how
they do so as the child’s understanding changes;

* it helps them both early on and as their love for the child deepens
to manage anxieties (‘For me, a mother popping up out of the blue
would feel very threatening. ... I don’t have that threat because we
already have that relationship with her’ [Neil et al, 2015: 84]); and

* it can bring them closer to their child (‘I think it actually makes
them feel more part of our family. ... Every contact we come away
feeling more secure really ... more certain that they need us as
parents and that they are our children’ [Neil et al, 2010: 162]).

The potential benefits for birth family members

The members of the ‘adoptive kinship network” who speak most
appreciatively to researchers about their experience of appropriate
continuing links are birth parents and relatives (Neil et al, 2010). In
England, placement practice and judicial decision-making over the past
ten years or so follows the ‘formula’ that has grown from custom and
practice. Contact is discussed (as required in the legislation) and the
decision is taken that there will be no direct contact, but there will be
agency-monitored ‘letter-box’ contact. This practice results in very few
birth relatives being asked if they would like to retain direct contact,
even when they have been important parts of the child’s life before
and during care. Some birth parents are too distressed or emotionally
low to respond to the (infrequent) invitation of a social worker to
discuss possible contact arrangements. Often, the assumption is made
by social workers and matching panels, even for older children with
fairly positive existing links, that an initial reaction of birth parents to
the decision that their child will not return to them is a once-and-
forever response, and no attempt is made to help them through their
anger or distress and reach an arrangement that can benefit their child
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and themselves. The predominant response made to researchers by
birth parents and relatives having any form of sustained contact, though
especially planned and facilitated meetings, is gratitude that this allows
them to ‘still be a mum [dad or grandparent|’ even though not able to
be a full-time parent. Researchers cite birth relatives who find actual
meetings or even sensitively written letters to be sources of comfort
that their child is loved and cared for (Featherstone et al, 2018). The
other response is that having regular updates frees them from ‘thinking
the worst’ — they want to know, though do not need details, if not all
is well. For some, the opportunity to ‘still be a mum’ has meant that
they decided against having other children.

The importance of pre- and post-placement services that support
contact arrangements

The qualitative research studies are rich with ideas from children,
young adults, birth relatives, adopters, social workers and foster carers
about how to make, maintain or change arrangements for maintaining
appropriate links. Researchers emphasise that the benefits of contact
are less likely to be achieved if the support of trusted professionals
(and often for birth parents and kinship carers, practical services and
help with transport) is not there at the start and at times of change.
Neil et al (2015) found that many contact arrangements petered out
without explanation to the other party to the arrangements: a third of
the young people in their study had lost the (mostly indirect) contact
they started off with by the time they were in their mid-teens. This
was most often because of adopters not seeing the benefits for their
family as a whole but also because some birth parents dropped out
of sight, as well as the unreliability, cumbersome nature and lack of
sensitivity of the agency’s letter-box service. Contact with parents was
less likely to be maintained than contact with grandparents and siblings
(sometimes unavoidably because a parent had died). However, there
was some increase in contact for some in adolescence (often unknown
to their adoptive parents) via social media.

The characteristics of services that achieve successful contact are
discussed by Neil and Howe (2004), who advocate a ‘transactional
model’ for thinking about contact. Researchers and practitioners
conclude that successful contact arrangements are most likely to be
achieved and endure when adopters and birth relatives can establish a
positive, or at least neutral, relationship. However, birth relatives can
be helped by sensitive social work to become more accepting of the
adoption, and continuing monitoring can pick up on the fact that
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early hostility has turned into acceptance, making appropriate contact
possible (Neil et al, 2010).

Contact arrangements should start to be discussed among placement
team members and with parents as soon as adoption becomes a serious
possibility. Local authorities that routinely set up family meetings have
an advantage in this respect as this is a forum for seeking the views
of birth parents and close relatives whose children may be placed for
adoption. The way in which this discussion is approached can make
a big difference. Too often, it is put as ‘our policy on contact is ...
or, slightly better, “What contact would you be seeking?’, though
more appropriate would be “What role might you be able to play in
your child’s life as they settle into a new family?” and “What sort of
arrangements for staying in touch will work best for you/will you be
able to manage to keep up with?’. A meeting between the likely foster
or adoptive family and the parent(s), relatives or carers of siblings placed
elsewhere who will be part of contact arrangements can be particularly
helpful around the time of the ‘matching’ decision (Cossar and Neil,
2013). The timing of such a meeting will vary and it should not be
combined with a contact meeting with the child or between siblings.
Also, a plea from birth relatives, especially as some form of contact is
maintained or happens later with most children placed from adoption,
is that there should be an end to the inappropriate and hurtful language
and practice of ‘goodbye visits’. Many agencies, for example, use the
language of ‘a family meeting to wish you well as you move to your
new family’.

Conclusion

The most important determinant of good outcomes is the quality of
the child’s experience in the adoptive family and the match between
the needs and wishes of the child and the skills, hopes and expectations
of the adopters. However, skilled and informed care planning and the
quality of social work practice with children, foster carers, adopters
and birth relatives will make a difference in maximising the potential of
any placement to give children and young people the start in life they
need. Arrangements for maintaining appropriate links with birth family
members are just one component, though likely to be an important
one. There is no formula that works in all cases and no slide rule on
frequency at different ages, but it is important to know that most
children who have been asked for their views want more contact with
a larger number of family members than is actually arranged for them.
Care is needed to identify the small minority of children, especially
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among those who have been severely maltreated or cruelly rejected,
who are likely to be harmed by some forms of contact with some (and
occasionally all) members of the birth family. However, overall, the
research supports a presumption of some form of contact that results
in meaningful links with some (though not necessarily all) members
of the birth family. For England, there is clear evidence to support a
move from standardised decisions about continuing links based on a
child’s age and the preferences of potential adopters, to one based on
the needs and particular circumstances and relationships of each child.

Notes

' Adoption practice in the four UK nations has many similarities but also differences

(Featherstone et al, 2018).
This term is used by the Grotevant et al team in the US (Grotevant et al, 2013).
See: www.twogoodmums.co.uk
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Making sense of adoption from care
in very different contexts

Tarja Pés6, Marit Skivenes and June Thoburn

Introduction

This book has its focus on a very special group of children, namely,
children in public care for whom adoption may be appropriate. It
is about children who, for various reasons, are the responsibility of
the child protection system and the government in a country. The
traditional division of responsibilities between the family and the state
has been altered for these children; for them, it is the state that has
the formal responsibility to raise them and evoked the parens patriae.
Of course, in practice, children are raised by foster parents, kin and
extended family, and residential care workers; however, it is nevertheless
the state that has the formal authority to make decisions about the
child, and to ensure that the child’s needs are appropriately met, as
would any good parent.

The recent WHO-UNICEF-Lancet Commission article ‘A future
for the world’s children?’ (Clarke et al, 2020) measures the foundational
conditions for today’s children, across the world, to survive and thrive.
The nine countries in this book are, with two exceptions, among
the top 20 in terms of children’s living conditions. The exceptions
are Estonia (ranked 27) and the US (ranked 39) (Clarke et al, 2020).
As we remarked upon in the introductory chapter, the countries
approach their responsibilities towards children in different ways,
with those approaches varying from risk-oriented child protection
systems' to family service systems with a focus on the family and on
children’s rights (Gilbert et al, 2011). Although different forms of child
protection removals and alternative care have been highlighted before
in conjunction with the states’ responsibilities towards children and
the different child protection systems, this book’s focus on adoptions
from care is unique in its ambition to provide in-depth analyses of
country policies, practices and key themes regarding adoption from
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care. It complements the analysis by Palacios et al (2019), in which an
interdisciplinary group of researchers, based on their broad knowledge
of research in this area, conclude that adoption provides a legitimate
model for the alternative care of children if undertaken within a rights
and ethics framework that emphasises children’s best interests, as set
out in international conventions and national laws. In this concluding
chapter, we will summarise the key messages from the previous
chapters, look at the strengths and weaknesses of the use of adoption
as a child protection measure, and suggest ways ahead for research,
policy and practice.”

The types of adoption from care

We presented the definition for the term ‘adoption from care’ in the
introductory chapter in the following way:

adoptions from care ... are to be understood as those
adoptions where a child who is currently in public care or is
under guardianship of the state, after full or partial removal
of custody from the parents, is placed with prospective
adopters and/or legally adopted by their foster carers with
or without the consent of the parents.

We have included only domestic adoptions from care in this book.
Family reunification is an aim in all child protection systems (Berrick
et al, forthcoming a); however, unfortunately, the statistical information
on reunification seems to be scarcely available and even information
about the length of time spent in public care is not available for cross-
country comparisons. Nevertheless, several country authors report that
children rarely leave long-term care. Although the term ‘adoption from
care’ is not an established and comprehensively used term, children
who are in public care are adopted in every jurisdiction included in
this book. We found two main types of adoptions from care. They
take place: first, in those situations in which children are already in
long-term public care and are then adopted by the foster parents (or
a relative) with whom they already live; or, second, when the child
moves to live with specially recruited adopters, sometimes fairly quickly
but sometimes after a period of months or years in public care. In the
first path, the foster parents who become adoptive parents are already
familiar to the child, whereas the adoptive parents will usually be
strangers in the second path. Some of the countries in this book use
mainly one approach, while others use both.
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For almost all countries, adoption is an integral part of the child
protection system (the exceptions are Austria and Finland). For most,
it is the same decision-making body that makes the decision about a
care order that also makes the decision about an adoption from care
(the exceptions are Finland and Spain). Although all systems can decide
on adoption without the agreement of the parent(s), in four countries,
cooperation and consent from the parent(s) are the norm: Austria,
Finland, Germany and Ireland (in Ireland, there are two pathways
depending on the consent). Children’s consent is equally required (we
will return to the age limits later in this chapter). A comprehensive
overview of the proceedings and decision-making bodies in eight of
the nine jurisdictions (minus the US) included in this volume is laid
out in Burns et al (2019: esp 365, Table 4).

Two important, and recently recognised, themes in discussions about
adoptions from care (see Helland and Skivenes, 2019; Breen et al, 2020;
see also ECtHR Strand Lobben v Norway 2017) are: first, that decisions
in these cases are about continued public care versus an adoption, and
rarely about an adoption or a reunification with the birth parents; and,
second, an adoption decision shifts the public care responsibility for
the child to the private care of a family. An adopted child is no longer
directly under the parens patriae responsibility of the state, but included
in the private sphere of the family (Tefre, 2015). This resonates with a
view that children not only have formal rights, but are also recognised
as individuals within the family unit that both the state and courts must
relate to directly. From a family perspective, and regarding the child’s
right to family life, this is an under-reported dimension in our view
and something we believe is immensely important. In an article by
Breen and colleagues (2020), the status of and respect for the child’s de
facto family life is discussed, and based on an analysis of 20 judgments
regarding adoption from care made by the European Court of Human
Rights (ECtHR), the authors argue that the discourses are changing.
The interesting and paradoxical theme in cases of adoption from care
is that, in case law and principles, the birth family is regarded as the
superior family, even for children who will never be reunified with their
birth parents, but will grow up in care (Breen et al, 2020). What Breen
et al find is that the ECtHRs view on and understanding of family for
children increasingly entails a recognition and stronger protection of
children’s non-biological and de facto family life.

The adoptive family of a child previously in public care is as any
family in all countries included in this book, with some exceptions
regarding financial and other post-adoption support (the US and
England). The same applies to adopted children: as they are adopted,
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they rely on their adoptive family’s support and, if needed, on the
support given to any other child with a similar need. We will look
at the issues related to pre- and post-adoption services raised by the
country authors after we first look at the numbers of children adopted
from care.

Adoption from care in numbers

The nine jurisdictions included in this book cover a range of welfare
state models and child protection systems. Examining the statistics,
it is of importance to examine how many of the children placed in
public care by the child protection system are subsequently adopted.
We asked every country author to provide the numbers of children
adopted from care, as well as the numbers of children in care by a care
order. Underscoring that the bases for the calculations are not always
similar and that comparing statistics across countries is notoriously
difficult (for example, in terms of stock or flow numbers, or defining
what a care order means in different jurisdictions), the overview gives
a very clear picture of the countries that make most frequent use of
adoption from care. In the US, 14.44 per cent of children in care on a
given day were adopted during the year, and in England, it was 6.2 per
cent. In Spain, 1.7 per cent of children in care were adopted, and in
the remaining countries, less than 1 per cent of children in care were
adopted. An interesting observation is that we see some correlation
between adoption policies in a country and the child protection
system in place. England and the US are high users of adoptions (see
Table 15.1). However, Ireland also has a risk-oriented system but has
few adoptions from care.

An important reason for the use of adoption in England and the US,
as both Thoburn (in Chapter 2) and Berrick (in Chapter 5) point out,
is that research demonstrated that too many children were not reunited
with their families and experienced too many placement changes.
In the US, a child rights orientation among congressional leaders
focusing on children’s right to permanency resulted in new legislation
(the Adoption and Safe Families Act 1997) that set adoption as the
preferred alternative if reunification was not possible (see Chapter 5).
Tefre (2015) argues that an important driver for the new legislation
in the US was research that revealed the importance of permanency
and the improved outcomes for children that were adopted compared
to children in foster care. Similar reasons are evident in Norway (see
Chapter 9; see also Tefre, 2020) and Ireland (see Chapter 4). In England,
the emphasis on children’s rights to stability and family membership
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Table 15.1: Overview of children in public care and adoption from care for nine countries

1 2 3 4 5 6

Country and child  Children in public care  Rate of childrenin Number of children Rate per 100,000 child Adopted from care as a

population (0-17) by care order decision, public care by care adopted from care  population adopted percentage of children

(year) total at year end (year) order decision per from care in care
100,000

Austria 13,3252 868 110 (2018) 7.1 0.83%

1,535,958 (2018)

England 61,710 524 3,820 (2017/18) 32 6.2%

11,776,562 (2018)

Estonia 2,451 972 22 (2018) 8 0.9%

252,117 (2018)

Finland 9,295 878 10 (2015) 0.9 (2015) 0.1% (2015)

1,058,091 (2018)

Germany 147,258 (2016) 1,082 269 2 0.18%

13,470,300 (2016)

Ireland 5,974 (2018) 501 25(2018) 2 0.42%

1,190,478 (2017)

Norway 8,868 (2018) 790 55 (2018) 48 0.62%

1,122,508 (2018)

Spain 34,644 (2017) 426 588 (2016) 7.2 1.7%

8,119,000 (2015)

USA 437,283 (2018) 595 63,123 (2018) 85.9 14.44%

73,600,000 (2016)

a1ed woly uoidope jo asuas Supjeln

Note: ® For Austria, the statistics include all types of out-of-home placements during a year.
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resulted in both an increase in adoptions and also improvements in
long-term foster care so that it could be regarded as a permanence
option for some children, though young entrants to long-term care
are mainly placed quickly for adoption (see Chapter 2).

When we look at the trends of adoptions from care over the last
15 years or so (depending on the data available in different chapters),
the US and England stand out again. The use of adoptions from care
has expanded in both contexts. However, England has experienced a
decline in the most recent years. We can see trends in Austria, Norway,
Estonia and Germany as well, and the trends show either some decrease
(Estonia) or very slight increase (Austria and Norway). The ways in
which adoptions from care have been included in the statistics have,
however, changed in many countries over the years. Those trends
follow the overall pattern of decreasing domestic adoptions across the
globe (Palacios et al, 2019).

Indeed, adoptions from care are not common forms of placement for
children needing long-term care in the family service-oriented child
protection systems. The research about the public’s view and opinion
on child protection interventions is scarce but the few studies that do
exist display that a majority have a positive view of adoptions from care
and would choose adoption over foster care in certain circumstances
(Skivenes and Thoburn, 2017; Helland et al, 2020; Berrick et al,
forthcoming b). This is somewhat surprising, and for some countries,
such as Norway and Finland, research indicates that public opinion
may be on a collision course with ongoing practice.

Children as the standpoint

In the course of its long history, adoption has very much been seen
from the perspective of those who wish to adopt, and only quite
recently — since the 1960s and 1970s — has a more child-centred view
on adoption emerged (Triseliotis et al, 1997). That view has brought the
child more into focus, and issues such as children’s capacities to recover
from early childhood adversity and to adjust to adoptive life have been
studied and findings used to improve planning and practice (Palacios and
Brodzinsky, 2010). Currently, that view has been expanded to a more
rights-based view, with an emphasis on human rights and children’s
rights in particular (see Chapter 11). This emphasis suggests that if we
examine adoptions from care from the perspective of the child, it is
also a story of a child given the opportunity to belong within a family
for life, recreating the bonds of belonging so vital for an individual’s
self~esteem and perception of self-worth. It is discouraging that, more
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often than not, it is adoption from the perspective of the birth and
prospective adoptive parents that is promoted (Breen et al, 2020), as
pointed out in Chapters 9 and 12. Research focusing on children’s
experiences of inter-country adoptions is not fully transferable to the
issues of adoptions from care, though some notions of identity and
belonging are most likely relevant to both types of adoption. For
example, from the point of view of making decisions, Helland and
Skivenes (see Chapter 9; see also McEwan-Strand and Skivenes, 2020)
conclude that, in Norway, ‘To a large degree, available research has
left unanswered questions about: if and how Norwegian children are
involved; whether children give their consent; whether children have
views on foster care versus adoption as a placement alternative; and
whether children have a view on their contact with the birth family’
Most countries represented in this book require that children above a
certain age give their consent to adoption. The exceptions are England
and Ireland, though in England, the wishes of children of all ages must
be independently ascertained and reported to the court. In Estonia,
the age is ten years; in Norway, Spain and Finland the ‘qualifying’ age
1s 12 years; and in Germany and Austria, the age is 14 years (see Burns
et al, 2019). For most of these countries, younger children may give
consent if considered legally competent.

It is indeed a gap in the knowledge base not to know more about
children’s views on their own placement histories and involvement in
decision-making regarding adoption. In their 1999 study reporting on
interviews with 41 children adopted from care in England, Thomas
and colleagues reported that half of the children were concerned
about the court proceedings, not only in terms of the actual court
hearing, meeting a judge and being in the courtroom, but also about
the outcome of the proceedings and whether the judge would, for
example, say ‘no’ to an adoption, and what would happen then: ‘T was
worried whether I would be allowed to get adopted or not. And if T was
not, what would I do and where would I go’ (Thomas et al, 1999: 69).
The long waiting period before the court hearing was also mentioned
as difficult for about half of the children. For their ten-year follow-
up study, Neil et al (2015) interviewed 32 adoptees aged between 16
and 20. As part of their follow-up study of 265 children of minority
ethnic heritage permanently placed from care (mostly with adopters),
Thoburn et al (2000) spoke with 24 young people aged between 16
and 21. Both these studies record that the young people themselves
had a wide range of experiences and opinions about the positive but
also negative aspects of adoption, and especially the regrets some had
at having to lose all links with adult birth relatives and siblings (see
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Chapter 14). Based on a small qualitative study in Norway on families
experiencing involuntary adoption from care, including interviews
with six children that were adopted from care, Berg (2010) reports
that children who were 17 or older at the time of the interviews said
that they were fully aware that they were adopted, of the family they
came from and why they had been adopted. All the children said that
they were happy they had been adopted and that they believed they
had had more opportunities and a better life in their new families than
they would have had in their families of origin.

However, children’s standpoint should not be narrowed down to
only asking for their views. It is much wider as it should guide the
fundamental way of thinking of adoption as an alternative to long-
term care for some children. This standpoint challenges us to think
carefully about the two premises evident in all countries employing
adoptions from care: the principle of the child’s best interest; and
the ambition to create families by adoption. These two premises can
complement each other but children can also be objectified and treated
as means to create a family by adults wishing to have a family through
adoption. In this respect, Breen et al (2020) provide a promising view
as a result of their analysis of all ECtHR judgments on adoptions from
care, concluding:

The Court’s understands ‘family unit’, in the context
of adoptions from care, to mean biological relationships
between children and parents, but more recently, also
between children and foster parents, and to a more limited
extent in terms of recognition, between siblings themselves.
To this extent, our findings with regard to the Court’s
understanding of family composition are in line with
the theoretical literature, wherein the concept of family
reflects the bonds created by personal, caring relationships
and activities.

The bonds created by personal, caring relationships and activities are
important for any child. It is equally important for children who may
be adopted that their existing relationships and the likely relationships
with the prospective adoptive parents are assessed correctly. Chapter 13,
examining the ways in which the Norwegian court views attachment
as part of its decisions on adoption, demonstrates how important the
high quality of assessments of such key psychological terms is and what
challenges the courts may have when working in this juncture of legal
and welfare reasoning.
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Birth parents and adoption from care

Domestic adoptions were more common in the first part of the 20th
century than later in many Western countries as single motherhood was
not supported. Social stigma attached to single mothers, as well as lack
of economic support and childcare, was reflected in higher numbers
of children abandoned and/or given up for adoption. Since the 1960—
1970s, the increasing welfare state services addressed to single mothers,
the expansion of contraception and the decreasing stigma attached to
‘illegitimate’ children and mothers have resulted in decreasing numbers
of children released for domestic adoption. Nevertheless, the country
chapters still report on abandoned children. The baby hatches in
Germany and newborn babies given up for adoption in Austria, Estonia,
Finland and Spain may point to gaps in services supporting mothers to
look after their babies (see Luhamaa et al, 2021), and that there are social
and cultural norms that make this kind of abandonment possible. It is
noteworthy that when talking about babies ‘left’ for adoption, the focus is
still on mothers, excluding the role of fathers. Although the background
of and motives for ‘baby adoptions’are only lightly discussed in this book,
and they may be different from abandonment (see Chapter 7), the very
existence of babies adopted in this way is relevant from the point of view
of the existing legal and ethical guidelines for adoptions.

There are differences between countries in the routes taken from
birth family to adopters, which impact on the legislative provisions
for and understandings of the impact of adoptions from care on
birth family members and the services provided. However, whatever
route to adoption is taken, once the ‘supply’ of infants for consensual
adoption (who came from across social backgrounds) diminished,
those whose children were considered for adoption from care have
tended to come from materially deprived or otherwise disadvantaged
backgrounds. In countries with a longer history of the provision of
family support services, inadequate resources are rarely — or should
not be — the sole reason for adoption from care (Luhamaa et al,
2021), and poverty and deprivation as sources of parental difficulty
are compounded by physical and mental health problems, addictions,
and inter-parental violence.

Of particular note in those countries (especially England and the US
in this volume), where a large proportion of those adopted from care
enter care as infants, is that some of the birth parents are themselves
under the age of 18 and have special rights as children themselves, and
especially so if they are also still ‘in care’. The research on birth parents
of children adopted from care does, however, demonstrate that mothers
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and, even more so, fathers cross the age range, and this is especially
so for those who lose more than one child (either as a sibling group
or infants born sequentially) to non-consensual adoption. Some of
the studies of adoptions from care referenced in the country chapters
show detailed information at the time of entry to care and adoption
placement, though fewer provide information on birth families over the
longer term (see Chapter 14; see also Howe and Feast, 2000; Triseliotis
et al, 2005; Neil et al, 2015; Broadhurst et al, 2018).

Becoming an adoptive parent for a child adopted
from care

In every type of adoption, prospective adoptive parents need to be
declared not only eligible (legal criteria), but also suitable (health and
psychosocial criteria), according to the international treaties and ethical
standards in this area (see Chapter 11). Prospective adoptive parents
should also receive skilled preparation and services before, during and
after the child’s placement. When children are adopted from care in
the countries represented in this book, it is often foster parents who
adopt the child. In some countries (for example, Norway), it is only
foster parents who can, in fact, adopt a child in public care, and in
some countries (for example, Estonia and Finland), it is especially foster
parents who initiate the adoption process of a child in care. Obviously,
children and foster parents have learnt to know each other before
the adoption proceedings, and the new form of an adoptive family is
based on existing relationships. At the same time, this means that the
recruitment of foster carers is important for adoption and that what is
done at that stage regarding matching children and foster carers has an
impact on the future interest and likelihood of adoption. When people
are recruited by fostering services, they are assessed and trained to be
foster carers, which is a different task and commitment from that of
being adoptive parents.

[t is not, however, only assessment of the suitability of foster parents
to become adoptive parents that matters, but also their understanding
of what it means to become adoptive parents. ‘Adoptive parenthood’
is an aspect of psychosocial counselling in some countries, required
as a part of adoption proceedings (Triseliotis et al, 1997). The process
of preparing for the adoption is considered to be an important part
of a successful adoption (see Chapter 8). Counselling aims to support
prospective adoptive parents to also prepare themselves on the emotional
and psychological level for what it means to shift from being foster
carers to being adoptive parents. That kind of support is also given
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to other members of the prospective adoptive family as the adoption
of a former foster child has an impact on the whole family structure
and relations. Some country contributors, for example, Bovenschen
and Meysen, express concerns that the period of foster care may have
an impact on the assessment and counselling, that is, as the family is
already known to the public authorities, the assessment may be lighter.

When those other than foster parents apply to adopt a child who
is already in public care, matching children and prospective adoptive
parents 1s part of the adoption process. There needs to be a way for
prospective adoptive parents to learn about the children available
for adoption, which is sometimes done through adoption parties,
mentioned in Chapter 2 on England. In order to recruit prospective
adopters, campaigns to encourage interest in adoptive parenthood,
especially for older children and teenagers, also take place (McRoy
et al, 2009). The role of counselling prospective adoptive parents may
not, however, be well developed — the chapters describing practice in
the US and England in this book focus on matching in particular and
give less attention to psychosocial guidance for prospective adoptive
parents. The definitions of suitable adoptive parents, however, have a
prominent, yet contested, role in some countries, addressing the issues
of ethnicity, race, marital status or sexual orientation (see Chapter 5).

The suitability and commitment of prospective adoptive parents,
whether foster carers or strangers, is crucial for children adopted from
care. The history of adoptions includes too many tragic stories of
children being badly cared for or even exploited (Briggs and Marre,
2009). Traditional ways of undertaking pre-adoption assessments have
resulted in some prospective adopters being deemed non-suitable,
resulting in their exclusion from public and formal adoption proceedings.
For example, the issue of the age of prospective adopters excludes some
from adoption. Currently, much attention has been given to whether
the prospective adopters can be single or in same-sex relations, and
whether heterosexual or same-sex couples are legally registered or not,
resulting in some variation across the countries (European Parliamentary
Research Services, 2016). Indeed, if adoption is to succeed in its aim
of providing legal, residential and relational permanence to children in
care, the adoptive parents (and families) play a centrally important role.
Prospective adopters known to the child through fostering have several
advantages for providing permanence of this type but they still need
information, support and understanding of what the shift from fostering
to adoption means for them legally, socially and psychologically. Those
prospective adoptive parents who are strangers to the child to be adopted
have even more learning to do at this preparation stage, not only about
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becoming an adoptive parent, but also about the special needs and
characteristics of the child who will be joining their family.

Pre- and post-adoptive services when children from care
are adopted

The country chapters demonstrate that pre-adoption services exist to
a varying degree. The main type of pre-adoption service is counselling
for birth parents, children to be adopted and prospective adopters. In
general, counselling aims to provide information to different parties
and to support them psychosocially and emotionally to come to terms
with the changes brought about by adoption. Counselling may include
assessment of the eligibility and suitability of prospective adopters, as
well as checking on the commitment and consent of the birth parents,
and it may be regarded as an essential precondition for the proceedings
towards adoption, as required in Finland, for example. Counselling
may be replaced and/or accompanied by training, with some countries,
Austria as an example, providing ‘preparatory courses’ for prospective
adopters, consisting of lectures and exercises. Counselling is provided
by social workers specialised in adoption in most countries. Only
the Estonian chapter describes practices to prepare and support the
wider network of the child, including ‘biological relatives, siblings and
everyone who is connected to the child’ (see Chapter 3). The country
chapters do not, however, report on any particular adaptations of
adoption counselling to serve the situations in which children in care are
adopted. In a similar way, although adoption counselling is also provided
for children to be adopted, the particularities of adoptions from care
are not described in the country chapters. For a child, this shift from
foster care into adoption will often mean a change in the family name
(or even the ‘given’ first name in some countries); these markers of
the changes, some more mundane than others, are not meaningless
and should not take place without preparing the child for the change.
It is, after all, well known that children in care struggle with a variety
of issues of social belonging. Therefore, the shift from foster care into
adoption should pay enough attention to the counselling needs of
children, in addition to their wishes and views on the decision itself.

After the child has been adopted, adoptive families and adoptees are,
in general, the same as any other family with children regarding the
services they may receive. In most countries, former foster families lose
the support and payments given previously. In this collection of countries,
it 1s only the US and England chapters which state that some or most
adoptive parents continue to receive state funding as adoptive parents. In
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the US, ‘adoptive parents typically receive an initial tax credit; thereafter
they usually receive a monthly subsidy, similar to the foster care subsidy,
until the child turns 18’ (see Chapter 5). Furthermore, it is not only the
former foster parents that may lose the support, but also the children.
The Finnish chapter, for example, demonstrates how children who grow
up in care receive aftercare services to support their independent young
adulthood; however, children who have been adopted from care will
not have that same public support, but will be dependent on the support
given by their adoptive families. In most countries, post-adoption services
to adoptive families are more likely to respond, though only when asked
to do so, to requests for assistance by adoptive parents, as well as the child,
with respect to issues around identity. This is most likely to be as the
adoptee reaches adolescence and moves towards adulthood, when they
may wish to seek information or reconnect with birth family members.
The post-adoption service to birth parents is also most likely to concern
providing assistance with post-adoption contact, though mental health
services may also provide counselling with respect to the grief reactions
experienced by many birth parents, especially of children placed for
adoption shortly after birth.

Conclusion

The motivation for this book has been to explore adoption from care
and to thereby learn how children’s rights are practised and weighed
against parents’ and adopters’ rights in present-day societies, as well
as how governments and legal and welfare professionals balance those
rights and discharge their duties of care to those children who cannot
grow up in their parents’ care. This edited volume has demonstrated that
children in care for protective reasons are more likely to be adopted in
the US and England, and that these two countries have well-developed
guidelines and practice frames. In the other seven countries, including
countries with a risk, family service and children’s rights orientation
to child protection, children are rarely, if ever, adopted from care and
interest in adoption within child welfare policy is not, in general, strong.
There 1s also surprisingly little country-specific research providing
information about the different stakeholders in adoption from care. The
characteristics, views and coping mechanisms of children, birth parents
and adopters at the time of the adoption decision and afterwards, are
only rarely studied outside the countries making more frequent use
of adoption from care. Thus, child protection systems have to make
policy and practice decisions based on the limited information they
do have. As the rationales of child protection systems, welfare states
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and the history and cultural meanings of adoption vary, the messages
from research elsewhere have to be adapted to specific country contexts
and their understandings of private and public responsibilities, rights
to family life, and children’s rights. Children needing long-term care
from the state should be given the best possible option to grow up in
every jurisdiction, and the provision of options should be based on
research-based knowledge of their strengths and weaknesses.
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Notes
' England is positioned between these two approaches, with family service-oriented

legal provisions but operating in practice within a risk-oriented framework.

N

When we comment on practices in different countries, we are aware that, with
limited word length, authors have had to be selective about what they include
and miss out. Therefore, if something is not mentioned, it cannot be assumed to
mean that it does not happen.
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