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Foreword

It is probably safe to say that at the time of writing" more than 99% of the world’s
population do not yet understand what a game-changer Al can be...or is already
proving to be. Much news coverage, for example, is still given to efforts which aim
to prevent states like Iran or North Korea from developing nuclear weapons and
increasingly sophisticated means of delivering them. Yet relatively little news
coverage is given to the fact that, in reality, Al has made nuclear weapons obsolete.
Why would a state—or indeed a terrorist—wish to deploy or acquire a very
expensive and relatively unstable nuclear weapon when it can instead deploy much
cheaper Al-controlled devices which do not create a radioactive crater or destroy so
many valuable assets in a target zone?

In one of the saddest unintentional puns to emerge about the endemic inability
of the world’s nations to agree and deploy sufficient safeguards and remedies in
international law, AI powers LAWs—Lethal Autonomous Weapons. These can
take many shapes and sizes but perhaps none more sinister than “killer drones”
capable of facial recognition thus being able to single out human targets to which
they can deliver an explosive device. These drones can not only be easily and
cheaply mass produced to the extent that a million of them can be transported in a
standard shipping container but they can be released in swarms so numerous which
make it well nigh impossible for air defense systems to shoot down enough of them
to make adequate defence a plausible option. In this way these cheap” devices, all
capable of individually or collectively using Al to select and identify individual
human beings as their targets, are well on the way to becoming weapons of mass
destruction.

Killer drones and drone swarms do not only exist in the fertile imagination of
some or in science fiction. They have been deployed in combat for at least the best
part of two years. A panel of UN experts in March 2020 reporting about the conflict

"November 2021-J anuary 2022.

2Current best estimates for costs of killer-drone LAWs range from between 10-30 dollars each if
produced in sufficient quantities though those already available such as the Turkish-made Karga 2
understandably command a higher premium.

vii
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in Libya stated that “Logistics convoys and retreating [Haftar-affiliated forces] were
subsequently hunted down and remotely engaged by the unmanned combat aerial
vehicles or the lethal autonomous weapons systems such as the STM Kargu-2 ...
and other loitering munitions,”.” The U.N. report goes on: “The lethal autonomous
weapons systems were programmed to attack targets without requiring data con-
nectivity between the operator and the munition: in effect, a true ‘fire, forget and
find’ capability.”* This was not an isolated incident. More recently, during opera-
tions in Gaza in mid-May 2021, “the Israel Defense Forces (IDF) used a swarm of
small drones to locate, identify and attack Hamas militants. This is thought to be the
first time a drone swarm has been used in combat.”

The potential for harm in a device which can take actions which can infringe
human rights by, e.g. discriminating on grounds of gender, age, ethnicity or
political opinion should be immediately apparent. The fact that we already have
devices such as Al-driven drones that could be programmed to identify a given
individual off a list of politically inconvenient people and seek out and destroy such
a person or be instructed to seek out and kill all people who look like Jews or
dark-skinned people or all males in a city who are between the ages of 12 and 65
should have alarm bells ringing across all sectors of society. That they are not is a
serious cause for concern in itself.

One of the many problems with LAWs is that the world currently does not have
the right type of international law to cover this type of Al-driven technology. While,
over the past 50 years, progress had been made on arms control in the form of the
Treaty on the Non-Proliferation of Nuclear Weapons (1968-1970), the Chemical
Weapons Convention (1997) and, most recently, the Biological Weapons
Convention, the development and deployment of LAWSs is characterised by law-
lessness. Governments such as that of New Zealand have, in November 2021, taken
a clear policy stance moving for a new international treaty to be made on the issue
but these latest efforts were stunted during the 6th Review Conference of the
Conventional on Conventional Weapons (CCW). Although, States agreed to con-
tinue the work of the Group of Governmental Experts related to emerging tech-
nologies in the area of lethal autonomous weapon systems for another year, with a
renewed mandate for the group agreed to hold ten days of meetings in 2022, there is
no guarantee that this will produce results better than those of 2021.

LAWs is just one example of why Alessandro Mantelero’s study is an important
book about an important subject. Although formally titled Beyond Data: Human
Rights, Ethical and Social Impact Assessment in Al, it could equally have been
titled Beyond Law: Human Rights, Ethical and Social Impact Assessment in Al. For
although Mantelero is a legal scholar with a growing pedigree in Technology Law,
his book is an explicit plea to go beyond law and instead embrace a more holistic
approach to Artificial Intelligence. There can be no doubting Mantelero’s

*https://undocs.org/S/2021/229.

*Ibid.
5https://www.newscientist.(:()m/article/2282656—israel—used—worlds—ﬁrst—ai—guided—combat—drone—
swarm-in-gaza-attacks/.
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commitment to human rights law, but he is fundamentally right in his position that a
legal approach alone is not enough. Instead he advocates adoption of the HRESIA
model. Today, especially with the advent of the GDPR, a growing number of
people are familiar with the need to carry out an impact assessment in many of
those cases where one intends to introduce a technology which deals with personal
data. But, as Mantelero points out, HRESIA—Human Rights Ethical Social Impact
Assessment—is a hybrid model taking into account the ethical as well as the social
impact of a technology together with the legal dimensions such as those of human
rights.

Mantelero is, through HRESIA, offering us a conceptual framework within
which we can think about AI and also decide what to do about it from a policy point
of view. The main components of HRESIA are the analysis of relevant human
rights, the definition of relevant ethical and social values and the targeted appli-
cation to given Al cases, thus combining the universality of human rights with the
local dimension of societal values. In doing so Mantelero advocates a
multi-stakeholder and human-centred approach to Al design. Participation and
transparency form part of the mix promoted by HRESIA while retaining elements
of more traditional risk management models such as the circular product devel-
opment models.

Building on his knowledge of the most recent developments in data protection
law, Mantelero walks the reader through the advantages and disadvantages of
impact-assessment solutions in the field of data-centred systems such PIA/DPIA.
SIA and EtIA. He is at pains to point out that “the recent requirements of the GDPR
—according to the models offered by the DPAs fail to offer a more satisfactory
answer—by explaining that “Despite specific references in the GDPR to the safe-
guarding of rights and freedoms in general as well as to societal issues, the new
assessment models do nothing to pay greater attention to the societal consequences
than the existing PIAs.” Mantelero makes the point that “HRESIA fills this gap,
providing an assessment model focused on the rights and freedoms that may be
assessed by data use offering a more appropriate contextualisation of the various
rights and freedoms that are relevant to data-intensive systems. The latter are no
longer limited to data protection and should therefore be considered separately
rather than absorbed in a broad notion of data protection”. Mantelero’s advocacy of
HRESIA is part of his apparent agreement with the mood of those legal scholars
who have highlighted “how the application of human rights is necessarily affected
by social and political influences that are not explicitly formalised in court deci-
sions” in a perspective wherein “HRESIA may be used to unveil the existing
interplay between the legal and societal dimensions”.

Much as I deem privacy to be important, I am delighted that the HRESIA
methodology extends to all human rights and not just privacy. This is very much in
line with the approach I explicitly advocated as UN Special Rapporteur on Privacy
in my report to the UN” Human Rights Council in March 2016 as reflected in the
HRC’s resolution of March 2017 Recognizing the right to privacy also as an
enabling right to the free development of personality and, in this regard, noting
with concern that any violation to the right to privacy might affect other human
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rights, including the right to freedom of expression and to hold opinions without
interference, the right to freedom of peaceful assembly and association. While also
holding out the promise of significant benefits, Al has the potential to infringe or
otherwise interfere with many or all of these human rights, hence the need for
in-depth and constant detailed evaluation such as that inherent to a proper imple-
mentation of HRESIA.

Now, it is impossible in a work of relatively modest length to go in-depth
through a comprehensive list of examples which would demonstrate beyond rea-
sonable doubt that HRESIA is useful in all cases related to Al technology but it
certainly promises to be a better start than most. Indeed, this is why I opened this
preface with reference to just one example of Al-driven technology, i.e. LAWs. For
the latter is clearly yet another instance where looking to existing rules or legal
precedent may be helpful but certainly not enough. The societal impact of LAWs—
including the potential use of such technologies against one’s own civilian popu-
lation and not exclusively against a foreign enemy—as well as the multifarious
ethical dimensions should provide a perfect case-study for the advantages—and
practical difficulties—involved in applying HRESIA.

Indeed I look forward to other scholars—and possibly even Mantelero himself—
rising to the challenge and methodically applying the HRESIA approach to the
catalogue of problems that Al brings with it. For the use of Al in weaponry such as
LAWs is just one of many issues we should be paying attention to. The misuse of
Al including racial and gender bias, disinformation, deepfakes and cybercrime is as
much a part of a long TO DO LIST as the very standard programming that goes into
Al itself. Given that Al involves specifying a fixed objective’ and since the pro-
grammer cannot always specify objectives completely and correctly, this results in a
situation where having fixed but imperfect objectives could lead to an uncontrol-
lable Al that stops at nothing to achieve its aim. What novel or useful solutions
would HRESIA produce in Stuart Russell’s oft repeated and now classic “children
and the cat™® example? Likewise, what can HRESIA offer to an analysis of the
impact that AI will have on jobs, making many obsolete and many workers
redundant? What real benefits would the policy maker obtain from using HRESIA
when faced with the decision of supporting, regulating or banning Al-powered
robots designed to provide care to the elderly? How would HRESIA help resolve
“privacy by design, privacy by default” issues in such cases not to mention the
ethical and legally correct approaches to euthanasia, dementia, terminal illness, etc.?

Some analysts will no doubt spend much time over the coming years trying to
pick holes in HRESIA. Eventually somebody may possibly also come up with an
even better way of solving problems related to AI but, until that happens,
Mantelero’s work offers some of the insights into the theoretical underpinnings of
why it could be a useful approach when doing so. It is also a sign of the times. For

SWherein a domestic robot programmed to look after children, tries to feed the children but sees
nothing in the fridge. “And then... the robot sees the cat... Unfortunately, the robot lacks the
understanding that the cat’s sentimental value is far more important than its nutritional value. So,
you can imagine what happens next!”.
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the best part of forty years, we have been gradually moving away from a
mono-disciplinary approach in problem-solving to a multi-disciplinary approach,
often coupled with an inter-disciplinary approach. The perspective obtained at the
intersection of several disciplines can also be one which is profoundly more
accurate and more practical/pragmatic than one which is constrained by the
knowledge and practices of any single discipline. Indeed, the very notion of
HRESIA implies taking into account the perspective of other disciplines outside
Human Rights Law, ethics and social impact. Computer science, applied tech-
nologies, economics and social psychology are only a few of the other disciplines
that immediately come to mind which need to be deeply and constantly involved in
the way that society needs to think about Al. Speaking of “ a holistic approach” has
become something of a cliché yet it is difficult to think of a context which requires it
more than Al...and that basically is the nub of the message in Mantelero’s current
work. It is also an encouraging start on the fiendishly difficult task of regulating Al
and producing sensible policy decisions outside the field of law which are however
required to ensure that mankind reaps more benefits from Al and avoids the serious
dangers inherent in the uncontrolled development and deployment of such
technologies.

Tal-Qroqq, Malta Joe Cannataci
January 2022

Joe Cannataci was appointed as the first ever UN Special Rapporteur on Privacy in 2015,
following the Snowden revelations about mass surveillance. His UN mandate was renewed in
2018 (until August 2021). He is head of the Department of Information Policy & Governance at
the Faculty of Media & Knowledge Sciences of the University of Malta. He also co-founded and
continues as Co-director (on a part-time basis) of STeP, the Security, Technology & e-Privacy
Research Group at the University of Groningen in the Netherlands, where he is Full Professor,
holding the Chair of European Information Policy & Technology Law. A Fellow of the British
Computer Society (FBCS) and UK Chartered Information Technology Professional (CITP), his
law background meets his techie side as a Senior Fellow and Associate Researcher at the CNAM
Security-Defense-Intelligence Department in Paris, France and the Centre for Health, Law and
Emerging Technologies at the University of Oxford. His past roles include
Vice-Chairman/Chairman of Council of Europe’s (CoE) Commmittee of Experts on Data
Protection 1992-1998, Working Parties on: Data Protection and New Technologies (1995-2000);
Data Protection & Insurance (1994-1998); CoE Rapporteur on Data Protection and Police (1993;
2010; 2012).



Preface

As you set out for Ithaka

Hope the journey may be long,

Full of adventures, full of discovery

Kovortavtivog I1. Koapdaens

Constantine Cavafy, Edmund Keeley, and Philip Sherrard,
Voices of Modern Greece: Selected Poems (Princeton
University Press 1981).

As in Cavafy’s poem, this is the story of a journey lasting several years. It began in
2012, when, after several studies on data protection, my first investigation of the
impact of large-scale data-intensive systems appeared in an article on Big Data and
the risks of digital information power concentration published in an Italian law
review.”

A few years after the Aspen Institute’s report on The Promise and Peril of Big
Data® and several months after the provocative paper presented by danah boyd and
Kate Crawford at the Oxford Internet Institute,” Big Data became my new field of
enquiry for two spring terms as a visiting fellow there in 2013 and 2014.

As a privacy scholar, I was concerned about the imbalance of power created by
large-scale concentration of data and predictive power in the hands of a limited
number of big players. Recognising the limits of the traditional individual

"Mantelero A (2012) Big Data: i rischi della concentrazione del potere informativo digitale e gli
strumenti di controllo [Big Data: the risks of digital information power concentration and oversight
tools]. Il diritto dell’informazione e dell’informatica 2012 (1), 135-144.

8Bollier D (2010) The Promise and Peril of Big Data. Aspen Institute, Washington, DC http:/
www.aspeninstitute.org/sites/default/files/content/docs/pubs/The_Promise_and_Peril_of Big_
Data.pdf. Accessed 27 February 2014.

°boyd d and Crawford K (2011) Six Provocations for Big Data. A Decade in Internet Time:
Symposium on the Dynamics of the Internet and Society, Oxford Internet Institute, 21 September
2011 https://papers.ssrn.com/abstract=1926431. Accessed 3 August 2021; boyd d and Crawford K
(2012) Critical Questions for Big Data: Provocations for a Cultural, Technological, and Scholarly
Phenomenon. 15 Information, Communication & Society 662.

Xiii
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consent-based model,'” T began to explore the collective dimension of data
protection.'!

Antoinette Rouvroy was working at the time on her report on Big Data for the
Council of Europe'? and the peculiar circumstances of new scientific research
practices in the digital era brought an unexpected consequence. After reading the
draft of her report online, I posted several comments that led to my involvement as
an adviser to the Council of Europe’s Consultative Committee of the Convention
for the Protection of Individuals with regard to Automatic Processing of Personal
Data, a collaboration that remains ongoing, first on Big Data,"? and later on Al
regulation.'*

These brief autobiographical notes, at a time when a concurrence of social and
technological factors gave rise to a wave of Al development, explain the genesis of
this book.

An interest in the theoretical limits of the existing legal framework—centred on
data protection law and models established in the 1970s and early 1990s—plus my
direct experience of the international regulatory demands and dynamics were the
two driving forces behind extending the initial scope of my research to cover the
new algorithmic society.

®Mantelero A (2014) The future of consumer data protection in the EU Re-thinking the “notice
and consent” paradigm in the new era of predictive analytics. 30(6) Computer Law & Security
Review 643-660; Mantelero A (2014) Toward a New Approach to Data Protection in the Big Data
Era. In Urs Gasser, Jonathan Zittrain, Robert Faris, Rebekah Heacock Jones (eds) Internet Monitor
2014: Reflections on the Digital World (Berkman Center for Internet and Society, Harvard
University 2014) https://dash.harvard.edu/handle/1/13632937. Accessed 13 August 2021.

"Mantelero A (2017) From Group Privacy to Collective Privacy: Towards a New Dimension of
Privacy and Data Protection in the Big Data Era. In Taylor L., Floridi L., and van der Sloot, B.
Group Privacy New Challenges of Data Technologies. Springer International Publishing, Chm,
pp. 139-158.

2Rouvroy A (2015) “Of data and men”. Fundamental rights and freedoms in a world of Big Data.
Council of Europe—Consultative Committee of the Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data, T-PD-BUR(2015)09REV, Strasbourg, 11
January 2016 https://rm.coe.int/16806a6020. Accessed 4 August 2021.

BCouncil of Europe, Consultative Committee of the Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data (2017) Guidelines on the protection of
individuals with regard to the processing of personal data in a world of Big Data, T-PD(2017)01,
Strasbourg, 23 January 2017 https://rm.coe.int/16806ebe7a. Accessed 4 February 2017.

!Council of Europe, Consultative Committee of the Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data (2019) Guidelines on Artificial Intelligence
and Data Protection, Strasbourg, 25 January 2019, T-PD(2019)01 https://rm.coe.int/guidelines-on-
artificial-intelligence-and-data-protection/168091f9d8. Accessed 13 February 2019; Council of
Europe, Consultative Committee of the Convention for the Protection of Individuals with regard to
Automatic Processing of Personal Data (2019) Report on Artificial Intelligence Artificial
Intelligence and Data Protection: Challenges and Possible Remedies, T-PD(2018)09Rev.
Rapporteur: Alessandro Mantelero https://rm.coe.int/artificial-intelligence-and-data-protection-
challenges-and-possible-re/168091f8a6. Accessed 13 February 2019.
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In 2017, with the launch of the H2020 Virt-EU project on Values and Ethics in
Innovation for Responsible Technology in Europe,'> a more structured examination
of the impact of Big Data yielded an assessment model that looked beyond data
protection, including its collective dimension. This was the PESIA (Privacy, Ethical
and Social Impact Assessment) model, which broadened the traditional privacy
impact assessment to include ethical issues for society raised by the new
data-intensive applications.'®

The legal component of the PESIA, however, remained largely focused on data
protection. A turning point in my research came in 2018 when I presented my work
on PESIA at an Expert Workshop on the Right to Privacy in the Digital Age
organised by the Office of the UN High Commissioner for Human Rights in
Geneva, where Joe Cannataci encouraged me to look beyond data protection and
consider the broader human rights scenario. This suggestion together with discus-
sions during an EU Agency for Fundamental Rights expert meeting a few days later
altered my perspective, spawning the idea of the HRESIA (Human Rights, Ethical
and Social Impact Assessment) which is the focus of this book.

As is customary in academia, this initial seed was subsequently refined in
conferences and seminars around Europe, as well as publications. It was also fed by
my direct field experience in various ERC Executive Agency ethics committees, the
Ada Lovelace Institute Rethinking Data Regulation Working Group (2019-21) and
not least in the work of the Council of Europe’s Ad hoc Committee on Artificial
Intelligence (CAHAI).17

After three years’ investigation of the topic—plus several periods of research in
Spain, at the Universitat Oberta de Catalunya and the Universidad de Murcia, free
of daily academic commitments—I hope in this book to provide a theoretical and
concrete contribution to the debate on the impact of Al on society from a legal and
regulatory point of view.

SValues and ethics in Innovation for Responsible Technology in Europe (IT University of
Copenhagen, London School of Economics and Political Science, Uppsala Universitet, Politecnico
di Torino, Copenhagen Institute of Interaction Design, and Open Rights), project information
available at https://cordis.europa.eu/project/id/732027. Accessed 15 August 2021.

1%Virt-EU Values and ethics in Innovation for Responsible Technology in Europe (2018)
Deliverable 4.3. Second Report: Report to the internal members of the consortium on the PESIA
methodology and initial guidelines https://ec.europa.eu/research/participants/documents/
downloadPublic?documentlds=080166e5c0587e55&appld=PPGMS. Accessed 15 August 2021.
See also Council of Europe, Consultative Committee of the Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data 2017 (“2.3 Since the use of Big
Data may affect not only individual privacy and data protection, but also the collective dimension
of these rights, preventive policies and risk-assessment shall consider the legal, social and ethical
impact of the use of Big Data”).

Council of Europe (2020) Towards regulation of AI systems. Global perspectives on the
development of a legal framework on Artificial Intelligence systems based on the Council of
Europe’s standards on human rights, democracy and the rule of law. DGI (2020)16 https://rm.coe.
int/prems-107320-gbr-2018-compli-cahai-couv-texte-a4-bat-web/1680a0c17a. Accessed 4 January
2021. See also Chap. 4.
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While interest in the impact of Al on human rights and society has grown in
recent years and is now explicitly mentioned in several hard and soft law Al
proposals, some approaches remain focused on data protection even at the cost of
stretching its boundaries. Examples include an extended interpretation of fairness,
and the call for a broad use of the data protection impact assessment, reshaped as a
human rights impact assessment.

Against this background, Chap. 1 looks at the limitations of data protection law
in addressing the challenges of data-intensive Al, stressing how a genuinely
human-oriented development of Al requires that the risks associated with Al
applications be managed and regulated.

Following this recognition of the limitations and challenges, Chap. 2 develops
the human rights impact assessment (HRIA),'® the central component of the
HRESIA model. Although HRIAs are already in place in several contexts, the
chapter emphasises the peculiarity of Al applications and the need to rethink the
traditional human rights assessment.

It also aims to close the existing gap in the current regulatory proposals that
recommend the introduction of HRIA but fail to furnish a methodology in line with
their demands, since the quantification of potential impact that risk thresholds entail
is either lacking or not fully developed in HRIA models.

Chapter 3 builds on the initial idea of the PESIA model, focusing on the ethical
and societal impacts of Al, but without taking a questionnaire-based approach. The
new assessment model is centred on the role of expert committees building on
experience in the field of biomedicine and research.'® Such expert assessment is key
to an evaluation that is necessarily contextual in the case of ethical and social issues.

Having outlined all the components of the HRESIA and their interaction,
Chap. 4 compares the proposed model with the chief risk management provisions
of the two European Al proposals from the Council of Europe and the European
Commission. Highlighting their differences and weaknesses with respect to stan-
dard impact-assessment models, the chapter shows how the HRESIA can com-
plement these proposals and act as an effective tool in their implementation.

The novelty of the issues at stake, the continuing debate on Al regulation, and
the range of possible tools (sandboxes, auditing, certifications, etc.), as well as the
recent theoretical contributions in the fields of human rights and digital technology,
inevitably leave open questions on future implementations, which are discussed in
the concluding chapter.

"®An early version of this model appeared in Mantelero A and Esposito MS (2021) An
Evidence-Based Methodology for Human Rights Impact Assessment (HRIA) in the Development
of Al Data-Intensive Systems. Computer Law & Sec. Rev. 41, doi:10.1016/j.clsr.2021.105561,
Sections 1-3, 5, and 6 (all authored by Alessandro Mantelero).

1 am grateful to Maria Belén Andreu Martinez (Universidad de Murcia) for comments on
medical ethics provided to the draft of this chapter.


https://doi.org/10.1016/j.clsr.2021.105561
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With its focus on ex ante risk analysis and human rights-oriented design, the
book does not discuss the ex post remedies to harms caused by Al based on product
liability and liability allocation.?”

As in Cavafy’s poem, my research has taken me on a long journey of varied
experiences, combining academic work, drafting policy and empirical analysis.
I have had many travelling companions within the international community of
privacy scholars. Growing year by year, it is still a small and close-knit community
made up of research centres across Europe, formal and informal meetings, and
leading law journals.

The book has involved me in a marvellous voyage into the global dimension of
data regulation and human rights. The reader will be the judge of this work, but the
closing stanzas of Cavafy’s poem reflect my feelings of gratitude to all those who
made some contribution, however small, to the journey and shared the experience
with me:

Without her you wouldn’t have set out.
She has nothing left to give you now.

And if you find her poor, Ithaka won'’t have fooled you.
Wise as you will have become, so full of experience,
you’ll have understood by then what these Ithakas mean.

Turin, Italy Alessandro Mantelero
October 2021

2European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs and
Directorate-General for Internal Policies, ‘Artificial Intelligence and Civil Liability’ (2020) https:/
www.europarl.europa.eu/RegData/etudes/STUD/2020/621926/IPOL_STU(2020)621926_EN.pdf.
Accessed 24 July 2021; European Commission (2020) Report on the Safety and Liability
Implications of Artificial Intelligence, the Internet of Things and Robotics https://ec.europa.eu/
info/publications/commission-report-safety-and-liability-implications-ai-internet-things-and-
robotics-0_en. Accessed 5 May 2020; European Parliament-Directorate General for Parliamentary
Research Services (2020) Civil Liability Regime for Artificial Intelligence: European Added Value
Assessment https://data.europa.eu/doi/10.2861/737677. Accessed 3 July 2021; Council of Europe,
Expert Committee on human rights dimensions of automated data processing and different forms
of artificial intelligence (MSI-AUT) (2019) Responsibility and AIL. A Study of the Implications of
Advanced Digital Technologies (Including Al Systems) for the Concept of Responsibility within a
Human Rights Framework. Rapporteur: Karen Yeung https://rm.coe.int/responsability-and-ai-en/
168097d9¢5. Accessed 11 July 2021; European Commission—Expert Group on Liability and New
Technologies and New Technologies Formation (2019) Liability for Artificial Intelligence and
Other Emerging Digital Technologies https://www.europarl.europa.eu/meetdocs/2014_2019/
plmrep/COMMITTEES/JURI/DV/2020/01-09/Al-report_EN.pdf.  Accessed 3 July 2021;
Lohsse S, Schulze R, and Staudenmayer D (eds) (2019) Liability for Artificial Intelligence and the
Internet of Things: Miinster Colloquia on EU Law and the Digital Economy IV. Baden-Baden,
Nomos, Hart Publishing.


https://www.europarl.europa.eu/RegData/etudes/STUD/2020/621926/IPOL_STU(2020)621926_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/621926/IPOL_STU(2020)621926_EN.pdf
https://ec.europa.eu/info/publications/commission-report-safety-and-liability-implications-ai-internet-things-and-robotics-0_en
https://ec.europa.eu/info/publications/commission-report-safety-and-liability-implications-ai-internet-things-and-robotics-0_en
https://ec.europa.eu/info/publications/commission-report-safety-and-liability-implications-ai-internet-things-and-robotics-0_en
https://data.europa.eu/doi/10.2861/737677
https://rm.coe.int/responsability-and-ai-en/168097d9c5
https://rm.coe.int/responsability-and-ai-en/168097d9c5
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/JURI/DV/2020/01-09/AI-report_EN.pdf
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/JURI/DV/2020/01-09/AI-report_EN.pdf

Contents

1 Beyond Data............... .. ... .. . ... .. . . ... .. ... 1
1.1 Introduction ............ ... .. ... i 2
1.2 Rise and Fall of Individual Sovereignty Over Data Use . ...... 3
1.3 Reconsidering Self-determination: Towards a Safe

Environment. . . ... ... 10
1.4 A Paradigm Shift: The Focus on Risk Assessment . .......... 13
1.5 HRESIA: A Multi-layered Process. . ..................... 15
1.6 The Role of Experts . . ............ . ... ... ... ... ... 19
1.7 Assessing the Impact of Data-Intensive Al Applications:

HRESIA Versus PIA/DPIA, SIA and EtIA. . . .............. 20
1.8 The HRESIA and Collective Dimension of Data Use . ........ 27
1.9  Advantages of the Proposed Approach. ................ ... 30
110 Summary . ... ..o 30
References . . . ... ... . ... 32

2 Human Rights Impact Assessment and AT . . .................. 45
2.1 Introduction . ........... ... ... 46
2.2 A Legal Approach to Al-Related Risks .. ................. 48
2.3 Human Rights Impact Assessment of Al in the HRESIA

Model . ... . 51

2.3.1 Planning and Scoping . ......................... 52

2.3.2 Data Collection and the Risk Analysis Methodology . ... 54

2.4  The Implementation of the Model . . ..................... 60
2.4.1 A Case Study on Consumer Devices Equipped

with AL. ... .. 61

2.4.2 A Large-Scale Case Study: Smart City Government. . . . . 76

25 Summary . ... 83

References . . ... ... 85

XiX



XX

3

Contents

The Social and Ethical Component in AI Systems Design

and Management . ....................... .. .. 93
3.1 Beyond Human Rights Impact Assessment. . ............... 94
3.1.1 The Socio-ethical Framework: Uncertainty,
Heterogeneity and Context Dependence . ............ 96
3.1.2 The Risk of a ‘Transplant’ of Ethical Values.......... 97
3.1.3 Embedding Ethical and Societal Values ............. 101
3.1.4 The Role of the Committee of Experts: Corporate
Case Studies . .. ... ... 104
3.2 Existing Models in Medical Ethics and Research
Committees . . .......... .t 110
3.2.1 Clinical Ethics Committees. . . .................... 110
3.2.2 Research Ethics Committees. . ... ................. 112
3.2.3 Ethics Committees for Clinical Trials . .............. 117
3.2.4 Main Inputs in Addressing Ethical and Societal Issues
mAL ..o 119
3.3  Ad Hoc HRESIA Committees: Role, Nature,
and Composition . ..................... . .. 121
3.4  Rights-Holder Participation and Stakeholder Engagement . . . . .. 127
3.5 Summary . ... 130
References . .. ... .. . 132
Regulating AL . . ... ... ... ... .. . . . .. 139
4.1  Regulating Al: Three Different Approaches to Regulation . . . . . . 140
4.2 The Principles-Based Approach . . ....................... 142
4.2.1 Key Principles from Personal Data Regulation. . . ... ... 144
4.2.2 Key Principles from Biomedicine Regulation. . ... ... .. 152
4.2.3 A Contribution to a Future Principles-Based
Regulation of AL .. ... ... ... ... ... ... .. ... 158
4.3  From Design to Law — The European Approaches
and the Regulatory Paradox. ... ........................ 159

4.3.1 The Council of Europe’s Risk-Based Approach
Centred on Human Rights, Democracy and Rule

of Law .. ... 161
4.3.2 The European Commission’s Proposal (AIA)
and Its Conformity-Oriented Approach . ............. 166
4.4  The HRESIA Model’s Contribution to the Different
Approaches . ........ ... 174
45 SUMMATY . . .. 176

References . . . ... .. . 177



Contents XXi

5 Open Issues and Conclusions . . ............ ... ... ... ... ... 185
5.1  Addressing the Challenges of AL. .. ..................... 186
5.2  The Global Dimension of AI. ... ....................... 188
5.3 Future Scenarios. ... ... ........ ... . ... 191
References . . .. .. ... .. .. ... 195



About the Author

Alessandro Mantelero is Associate Professor of Private Law and Law &
Technology at the Polytechnic University of Turin, Italy, where he holds the Jean
Monnet Chair in Mediterranean Digital Societies and Law. He is Council of Europe
scientific expert on Al, data protection and human rights and has served as an expert
on data regulation for several national and international organizations, including the
United Nations, the EU Agency for Fundamental Rights, and the European
Commission. He is Associate Editor of Computer Law & Security Review and
member of the Editorial Board of European Data Protection Law Review.

XXiii



Chapter 1 )
Beyond Data gt

Contents
L1 INrOAUCHON. ...ttt 2
1.2 Rise and Fall of Individual Sovereignty Over Data Use ............. w3
1.3 Reconsidering Self-determination: Towards a Safe Environment............ccccccocecevenennnene 10
1.4 A Paradigm Shift: The Focus on Risk ASSESSMENL ........ccceeruerieriiriieninienieeienieeieneene 13
1.5 HRESIA: A Multi-layered Process ...........ccccecerueuee. .. 15
1.6 The ROIE Of EXPEITS ..uveeuiiiiriieiieiieeieeieeitet ettt et 19
1.7 Assessing the Impact of Data-Intensive Al Applications: HRESIA Versus PIA/DPIA,

STA ANA EIA ..ottt et 20
1.8 The HRESIA and Collective Dimension of Data Use 27
1.9  Advantages of the Proposed Approach..................... .. 30
L1000 SUMIMATY ..ttt ettt ettt ettt ettt sa e e b nesaeeane 30
RETEIEIICES ...ttt sttt ettt 32

Abstract In a technology context dominated by data-intensive Al systems, the
consequences of data processing are no longer restricted to the well-known privacy
and data protection issues but encompass prejudices against a broader array of
fundamental rights. Moreover, the tension between the extensive use of these
systems, on the one hand, and the growing demand for ethically and socially
responsible data use on the other, reveals the lack of a framework that can fully
address the societal issues raised by AL

Against this background, neither traditional data protection impact assessment
models nor the broader social or ethical impact assessment procedures appear to
provide an adequate answer to the challenges of our algorithmic society. In contrast,
a human rights-centred assessment may offer a better answer to the demand for a
more comprehensive assessment, including not only data protection, but also the
effects of data use on other fundamental rights and freedoms.

Given the changes to society brought by technology and datafication, when
applied to the field of Al the Human Rights Impact Assessment must then be
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enriched to consider ethical and societal issues, evolving into a more holistic
Human Rights, Ethical and Social Impact Assessment (HRESIA), whose rationale
and key elements are outlined in this chapter.

Keywords Al - Data protection - Ethical Impact Assessment - Human rights -
Privacy Impact Assessment - Risk-based approach - Self-determination - Social
Impact Assessment

1.1 Introduction

All Al applications rely on large datasets, to create algorithmic models, to train
them, to run them over huge amounts of collected information and extract infer-
ences, correlations, and new information for decision-making processes or other
operations that, to some extent, replicate human cognitive abilities.

These results can be achieved using a variety of different mathematical and
computer-based solutions, which are included under the umbrella term of AL!
Although they differ in their technicalities, they are all data-intensive systems and it
is this factor that seems to be the most characteristic, rather than their human-like
results.

We already have calculators, computers and many other devices that perform
typical human tasks, in some cases reproducing our way of thinking or acting, as
demonstrated by the spread of machine automation over the decades. The revolu-
tion is not so much the ‘intelligent’ machine, which we had already (e.g. expert
systems), but the huge of information these machines can now use to achieve their
results.” No human being is able to process such an amount of information in the
same way or so quickly, reach the same conclusions (e.g. disease detection through
diagnostic imaging) with the same accuracy (e.g. image detection and recognition)
as AL

These data-intensive Al systems thus undermine a core component of the
individual’s ‘sovereignty’ over information:* the human ability to control, manage
and use information in a clear, understandable and ex post verifiable way.

This is the most challenging aspect of these applications, often summed up with
the metaphor of the black box.* Neither the large amounts of data — we have always

! Several documents have tried to provide a definition of Artificial Intelligence. See inter alia
UNESCO 2021; Council of Europe, Committee of Ministers 2020; Council of Europe,
Consultative Committee of the Convention for the Protection of Individuals with regard to
Automatic Processing of Personal Data (Convention 108) 2019; OECD 2019; The European
Commission’s High-level Expert Group on Artificial Intelligence 2018.

2 Bellagio Big Data Workshop Participants 2014; Mayer-Schénberger and Cukier 2013; McKinsey
Global Institute 2011; Bollier 2010.

? Westin 1970.

* Pasquale 2015.



1.1 Introduction 3

had large datasets’ — nor data automation for human-like behaviour are the most
significant new developments. It is the intensive nature of the processing, the size of
the datasets, and the knowledge extraction power and complexity of the process that
is truly different.

If data are at the core of these systems, to address the challenges they pose and
draft some initial guidelines for their regulation, we have to turn to the field of law
that most specifically deals with data and control over information, namely data
protection.

Of course, some Al applications do not concern personal data, but the provisions
set forth in much data protection law on data quality, data security and data
management in general go beyond personal data processing and can be extended to
all types of information. Moreover, the Al applications that raise the biggest con-
cerns are those that answer societal needs (e.g. selective access to welfare or
managing smart cities), which are largely based on the processing of personal data.

This correlation with data protection legislation can also be found in the ongoing
debate on the regulation of Al where, both in the literature and the policy docu-
ments,’ fair use of data,’ right to explanation,® and transparent data processing’ are
put forward as barriers to potential misuse of Al

Here we need to ask whether the existing data protection legislation with its long
and successful history'” can also provide an effective framework for these
data-intensive Al systems and mitigate their possible adverse consequences.

1.2 Rise and Fall of Individual Sovereignty Over Data Use

When in 1983 the German Constitutional Court recognised the right to
self-determination with regard to data processing,'" the judges adopted an approach
that had its roots in an earlier theoretical vision outlined in the 1960s. This was the
idea of individual control as a key element in respect for human personality.

This idea was framed in different ways depending on the cultural context'* and
legal framework.'® It also extended beyond the realm of data protection as it could
relate to general personality rights however they are qualified in different legal

5 An example is the Library of Alexandria with half a million scrolls.

6European Parliamentary Research Service 2020.

7 Clifford and Ausloos 2018; Kuner et al. 2018. On fairness and Al, see also Selbst et al. 2019.
¥ Wachter et al. 2018.

® Zarsky 2016; Felzmann et al. 2019.

10 Lynskey 2015; Gonzalez Fuster 2014; Bygrave 2002; Mayer-Schonberger 1997.

!! Federal German Constitutional Court (Bundesverfassungsgericht), 15 December 1983, Neue
Juristische Wochenschrift, 1984, p. 419; Rouvroy and Poullet 2009.

12 Whitman 2004.
13 Stromholm 1967.
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contexts.'* Regardless of the underpinning cultural values of data protection, the
idea of an individual’s power to counter potential data misuse is in line with the
European tradition of personality rights.

As with personal names, image, and privacy, for personal data too, the theo-
retical legal framework aims to give individuals a certain degree of sovereignty
regarding the perceivable manifestation of their physical, moral and relational
identity. The forms and degree in which this sovereignty is recognised will differ
over time and may follow different patterns.'

Individual sovereignty contains two components: the inside/outside boundary
and the need to protect these boundaries. In personality rights and data protection,
these boundaries concern the interaction between the individual and society (con-
trol) and the need for protection concerns the potential misuse of individual attri-
butes outside the individual sphere (risk). While this does not rule out the
coexistence of a collective dimension, the structure of individual rights is based on
the complementary notions of control and risk.'®

This has been evident since the earliest generations of data protection regulation,
which were based on the idea of control over information'” as a response to the risk
of social control relating to the migration from dusty paper archives to computer
memories.'® Their purpose was not to spread and democratise power over infor-
mation, but to increase the level of transparency about data processing and guar-
antee the right to access to information, providing a sort of counter-control over the
collected data to the citizen.'®

In these first data protection laws we can see the context-dependent nature of this
idea of control, where the prevalence of data processing in public hands and the
complexity of data processing for ordinary people led regulators to focus on
notification, licencing,” right to access and the role of independent authorities.
There was no space for individual consent in this socio-technical context.

The current idea of control as mainly centred on individual consent, already
common in the context of personality rights, emerges in data protection as the result
of the advent of personal computers and the economic exploitation of personal

14 Briiggemeier et al. 2010. See also Cannataci 2008.

15 Westin 1970; Samuelson 2000; Rodota 2009. See also Hummel et al. 2021.

16 Solove 2008, p. 24.

7 Westin 1970, pp. 158168 and 298-326; Breckenridge 1970, pp. 1-3. See also Solove 2008,
pp.- 4-5; Mahieu 2021.

18 Secretary’s Advisory Committee on Automated Personal Data Systems 1973; Miller 1971,
pp. 54-67, Chaps. 1 and 2; Mayer-Schonberger 1997, pp. 221-225; Bennett 1992, pp. 29-33 and
47; Brenton 1964; Packard 1964.

19 Secretary’s  Advisory Committee on Automated Personal Data Systems 1973;
Mayer-Schonberger 1997, p. 223.

20 Bygrave 2002, pp. 75-77.
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information, no longer merely functional data but a core element of profiling and
competitive commercial strategies.”'

These changes in the technological and business frameworks created new
demands on legislators by society as citizens wished to negotiate their personal data
and gain something in return.

Although the later generations of European data protection law placed personal
information in the context of fundamental rights,** the main goal of these regula-
tions was to pursue economic interests relating to the free flow of personal data.
This is also affirmed by Directive 95/46/EC,>® which represented both the general
framework and the synthesis of this second wave of data protection laws.>*
Nevertheless, the roots of data protection still remained in the context of personality
rights making the European approach less market-oriented® than other legal sys-
tems. The Directive also recognised the fundamental role of public authorities in
protecting data subjects against unwanted or unfair exploitation of their personal
information for marketing purposes.

Both the theoretical model of fundamental rights, based on self-determination,
and the rising data-driven economy highlighted the importance of user consent in
consumer data processing.”® Consent was not only an expression of choice with
regard to the use of personality rights by third parties, but became a means of
negotiating the economic value of personal information.?’”

2! Although direct marketing has its roots in mail order services, which were based on personalised
letters (e.g. using the name and surname of addressees) and general group profiling (e.g. using
census information to group addressees into social and economic classes), the use of computer
equipment increased the level of processing of consumer information and generated detailed
consumer profiles. See Petrison et al. 1997, pp. 115-119; Solove 2001, pp. 1405-1407.

22 Council of Europe, Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data, opened for signature on 28 January 1981 and entered into force on 1
October 1985. http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=108&CL=
ENG. Accessed 27 February 2014; OECD 1980.

23 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free movement
of such data [1995] OJ L281/31.

24 EU Directive 95/46/EC has a dual nature. It was based on the existing national data protection
laws, and designed to harmonize them, but at the same time it also provided a new set of rules. See
the recitals in the preamble to Directive 95/46/EC. See also Poullet 2006, p. 207; Simitis 1995.
% On the different approach based on granting individual property rights in personal information,
Schwartz 2004; Samuelson 2000; Lessig 1999. For criticism, see Cohen 2000.

26 See Charter of Fundamental Rights of the European Union (2010/C 83/02), Article 8 [2010]
C83/389. See also Productores de Musica de Espaia (Promusicae) v Telefonica de Espafia SAU,
C-275/06, para 63-64. http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-275/
06&td=ALL. Accessed 27 February 2014; Federal German Constitutional Court
(Bundesverfassungsgericht), 15 December 1983 (fn 11). Among the legal scholars, see also
Schwartz 2013; Tzanou 2013; Solove 2013.

7 But see Acquisti and Grossklags 2005.
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With the advent of the digital society,”® data could no longer be exploited for
business purposes without any involvement of the data subject. Data subjects had to
become part of the negotiation, since data was no longer used mainly by govern-
ment agencies for public purposes, but also by private companies with monetary
revenues.”’

Effective self-determination in data processing, both in terms of protection and
economic exploitation of personality rights, could not be achieved without adequate
awareness about data use.’® The notice and consent model®' was therefore a new
layer added to the existing paradigm based on transparency and access in data
processing.

In the 1980s and 1990s data analysis increased in quality, but its level of
complexity remained limited. Consumers understood the general correlation
between data collection and the purposes of data processing (e.g. miles and points
to earn free flights for airlines or nights and points for hotels) and informed consent
and self-determination were largely considered synonyms.

This changed with the advent of data-intensive systems based on Big Data
analytics and the new wave of Al applications which make data processing more
complicated and often obscure. In addition, today’s data-intensive techniques and
applications have multiplied in a new economic and technological world which
raises questions about the adequacy of the legal framework — established at the end
of the last millennium and having its roots in the 1970s — to safeguard individuals’
rights in the field of information technology.

The current social environment 