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Preface to the Second Edition

Since the publication of the first edition, Intellectual Property Policy, Law and
Administration in Africa: Exploring Continental and Sub-Regional Co-Operation
in 2015, much has changed in the African intellectual property (IP) landscape.
Accordingly, this edition, entitled Intellectual Property Law in Africa: Harmo-
nising Administration and Policy, is extensively revised to include the latest de-
velopments at sub-regional and continental levels. These include the adoption of
the Statute of the Pan-African IP Organisation (PAIPO) in January 2016 and the
Southern African Development Community’s adoption of an IP Framework and
Guidelines in 2018. By far the most wide-reaching and significant developments
pertain to the negotiation, adoption and coming into force of the Agreement on the
African Continental Free Trade Area (AfCFTA), which all occurred in the period
2015-2019. This led to the negotiation of the Protocol on IP Rights (IP Protocol)
and its approval by the Council of Ministers responsible for trade in October 2022,
followed by the necessary pre-adoption processes and its adoption by the 36th Or-
dinary Session of the Assembly of Heads of State and Government of the African
Union in February 2023. Accordingly, the book includes a new chapter on IP in
the AfCFTA which reprises the IP Protocol. The book engages with the renewed
continental convergence in IP and particularly efforts to streamline administrative
capacity, strengthen institutions and to secure common positions on critical issues.

Declaration

I was part of the research and drafting teams for the SADC IP Framework and the
AfCFTA IP Protocol. Any account of events relating to the validation or nego-
tiation and adoption of these instruments excludes confidential information and
information that has not been made publicly available by the relevant institutions.

This book discusses the law and events, as known to the author, as of 1 March 2023.
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1 Intellectual Property and the
Public Interest in Africa

1.1 The Intellectual Property Landscape in Africa

Africa is not a country: it is a very heterogeneous continent comprised of . . . nations
with great variations in physical, economic, political, and social dimensions."

Several years after the publication of the first edition in 2016, this revised and
expanded second edition continues to consider the viability of the creation of a
harmonised African continental and sub-regional intellectual property (IP) frame-
work, keeping in sight the fact that African states? have different socio-economic,
cultural and political contexts.> Their history is diverse, albeit with the widely
held common experience of colonisation* and the legal transplants it brought with
it. Unsurprisingly, they each have unique national IP environments, compris-
ing statute and case law, policies and practices.’ It is important to point out, at
the outset, that the African IP landscape is multi-layered. In addition to relevant
global and national frameworks, there are regional and sub-regional IP frame-
works to consider, located either in an IP sub-regional organisation or a Regional
Economic Community (REC). This terrain is further complicated by the multi-
plicity of RECs, which currently number about 14,5 of which only eight are recog-
nised by the African Union (AU) as constituent elements of the African Economic

—_

Broadman (2007) p. 5.

2 In Africa 55 states are currently members of the African Union (AU). Morocco had a break in mem-
bership but rejoined the AU on 31 January 2017. See AU (n.d.) There are two disputed states — the
Sahrawi Arab Democratic Republic and Somaliland — that are also not AU member states. For a his-
tory of the Sahrawi Arab Democratic Republic see Jensen (2005) and Shelley (2004).

3 Collins and Burns (2013) p. 4.

4 With the exception of Ethiopia and Liberia, all of Africa was colonised by 1914 per Boahen (1990)
p. 1. Liberia had been a colony of the United States from 1820 to 1847 per Kongolo (2014) pp. 163,
168.

5 Armstrong et al. (2010) p. 5.

6 Kolbeck (2014) p. 3; African Union (AU) Study for the Quantification of RECs: Rationalization

Scenarios, 2009 p. 34.

DOI: 10.4324/9781003310198-1
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Community (AEC) and of the African Continental Free Trade Area (AfCFTA).’
Many African states are members of more than one REC,® which compounds the
situation. However, as the continent moves towards deeper integration, three of
these RECs launched a Tripartite Free Trade Area, the COMESA-EAC-SADC
TFTA, in 2015.° The second phase of the TFTA negotiations were intended to
include IP. However, this has been overtaken by the Agreement on the AfCFTA
which had been signed by 54 states and had been ratified by 46 states as of 1
March 2023.1 It entered into force on 30 May 2019 and trading commenced on
1 January 2021. The second stage of its negotiations included a Protocol on IPRs
(hereafter IP Protocol), which has been adopted. The latter AfCFTA IP negotia-
tions have overtaken the former TFTA, obviating the need to conclude the former,
because it makes sense to consolidate them.!!

This edition continues with the lexicon used in the first edition — specifically,
Akokpar’s conceptualisation of a region as consisting of states in geographical
proximity'? — and it uses the word interchangeably with “continental,” to refer to
Africa. The term “sub-regional” refers to various continental sub-groupings.

Legal harmonisation is the approximation of legal standards across a defined
community that permits national divergence, whilst unification is the imposition
of exactly the same standards with no scope for national variances.!> Whilst both
approaches are currently in use in Africa, the AU’s preferred approach is harmo-
nisation. This preference is shared by some RECs such as the Common Market
for Eastern and Southern Africa (COMESA), the East African Community (EAC),
the Economic Community of West African States (ECOWAS) and the Southern
African Development Community (SADC). Similarly, harmonisation is the mode
of choice for the African Regional IP Organisation (ARIPO), one of the conti-
nent’s two sub-regional IP organisations. In contrast, the other sub-regional IP
organisation, the African Intellectual Property Organisation, or Organisation Af-
ricaine de la Propriété Intellectuelle in French (OAPI), and the Organisation for
the Harmonisation of Business Laws in Africa (OHADA) have taken the unifica-
tion approach.

7 Kolbeck (2014) p. 3, Ghathi (2011) p. 362; Assembly Decision on the Moratorium on the Recogni-
tion of Regional Economic Communities (RECs) DOC. EX.CL/278 (IX). AU Doc. Assembly/AU/
Dec.111-132 (VII). The eight RECS are the Arab Maghreb Union (AMU/UMA); Community of
Sahel-Saharan States (CEN-SAD); Common Market for Eastern and Southern Africa (COMESA);
East African Community (EAC); Economic Community of Central African States (ECCAS/
CEEAC); Economic Community of West African States (ECOWAS); the Inter-Governmental Au-
thority of Development (IGAD); and Southern African Development Community (SADC).

Gathi (2011) p. 65.

9 Agreement Establishing a Tripartite Free Trade Area Among the Common Market for Eastern and
Southern Africa, the East African Community and the Southern African Development Community;
Sharm El Sheikh Declaration Launching the COMESA-EAC-SADC Tripartite FTA.

10 AfCFTA Secretariat (2023) p. 4.
11 Ncube (2022a)

12 Akokpari (2008) p. 88.

13 Ratchlitz (2014) p. 50.

o0



Intellectual Property and the Public Interest in Africa 3

This introductory chapter provides an overview of existing IP laws in Africa
and their historical development. The chapter then introduces the concept of the
public interest in IP and highlights African countries’ unique challenges with an
emphasis on the diversity of circumstances across the continent. This wide range
of diversity necessitates an IP framework that permits sufficient flexibility to en-
able the appropriate calibration of national IP systems and equally malleable har-
monisation models. It then turns to an overview of African states’ contribution to
the articulation and formulation of the Development Agenda (DA) at the World
IP Organisation (WIPO), which signalled a commitment to advancing the public
interest in IP. Finally, the chapter considers how African states have experienced
TRIPS implementation and reprises how TRIPS flexibilities have become a cen-
tral policy focus as a prelude to the discussion in subsequent chapters of ongoing
efforts to nuance IP systems by states, RECs, regional IP organisations and at
AU level.

1.2 Overview and History of National IP Laws

Most African states currently have separate statutes providing for the different types
of IP rather than one piece of omnibus legislation catering for all types of IP. OAPI
member states share the same body of IP laws as provided for in the Bangui Agree-
ment Relating to the Creation of an African Intellectual Property Organisation of
1977. The Bangui Agreement includes a series of Annexes that regulate copyright,
patent, trade marks and designs, amongst other types of IP protection. The Bangui
Agreement was revised in 2015, and some of the amendments came into force in
November 2020 and January 2022. OAPI’s Anglophone counterpart, ARIPO’s Pro-
tocols, do not have direct application in member states and must be domesticated
by party states. Consequently, each ARIPO member state has its own national IP
framework. A detailed overview of the content of OAPI’s Bangui Agreement and
its Annexures, ARIPO’s Protocols and the rest of Africa’s individual IP laws has
been given elsewhere!* and thus falls outside the ambit of this book. Select laws are
considered, as examples, where appropriate throughout the text.

The history of IP law in Africa is inextricably linked to colonial history. Some
of the first iterations of African states’ IP laws were legal transplants introduced by
former colonialists well before the conclusion of the Paris and Berne conventions. '
In other cases, the first colonial IP legislation was introduced after the conclusion
and entry into force of these conventions.!® The precise method of the enactment of
these laws comprised two steps. The first entailed the submission, by the colonising
state, of a declaration of the application of the applicable international agreement

14 du Plessis (2012), Ncube (2021).

15 Okediji (2003) p. 323, Berne Convention for the Protection of Literary and Artistic Works (1886)
1161 U.N.T.S. 3, Paris Convention for the Protection of Industrial Property (1883) 21 U.S.T. 1583,
828 U.N.T.S. 305 .

16 Kongolo (2013b) pp. 115-116, (2014) pp. 168-170.
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to the colonised state. Declarations of the application of the Berne Convention
were made in accordance with Article 19 of the original text of the convention.!’
Declarations of the applicability of the Paris Convention were made in terms of
Article16bis (1)—~(2) of the London Act of 1934 and the Lisbon Act of 1958 of the
convention.!® Secondly, the declaration of applicability of the international con-
ventions was then followed by the extension of the colonising state’s copyright
or patent legislation to the colony, or the enactment of legislation applicable only
to the colonised territory."” In either case the law was created by the colonising,
rather than the colonised, state. Therefore, the goals and interests of the for-
mer, rather than the latter state, informed these IP laws.?

Many African states continued to adhere to these colonial laws after their inde-
pendence?! and the relevant international agreements upon which they were based.
However, in some instances, after their independence some states did not imme-
diately accede to the Berne Convention and enacted their own copyright law that
repealed the colonial copyright legislation. A case in point is Ghana, which enacted
its first post-independence Copyright Act in 1961 and chose to accede to the Uni-
versal Copyright Convention in 1962 instead of the Berne Convention, to which
it only acceded in 1991.%2 The drafting of post-independence copyright laws was
informed to a large extent by the UN Educational, Scientific and Cultural Organi-
sation (UNESCO)-WIPO Tunis Model Copyright Law for Developing Countries,
1976.2

Since their independence African states have, to varying degrees, sought to revise
existing IP laws* or to enact new IP laws.”® However, in some ways these post-
independence efforts have been constrained by the current international IP frame-
work, primarily through the World Trade Organisation (WTO)’s Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS).2 The TRIPS frame-
work has served as “a powerful mechanism for transplanting European and American
law”?” and some scholars characterise it as a “device that drives economic neo-colo-
nialism forward.””® Whilst African states participated in its negotiation and conclu-
sion, they did so at a disadvantage, lacking adequate representation and resources
(human and otherwise) to ensure that the agreement was truly to their benefit.?

17 Kongolo (2014) p. 165.

18 Kongolo (2013b) p. 107.

19 Kongolo (2013b) p. 106.

20 Kongolo (2013a) p. 1.

21 Kongolo (2013a) p. 1, Joireman (2001) p. 576.

22 Kongolo (2014) p. 173.

23 Kongolo (2014) pp. 172-173.

24 Kongolo (2013a) pp. 1, 9.

25 Okediji (2003a) p. 335.

26 Agreement on Trade-Related Aspects of Intellectual Property Rights, Including Trade in Counterfeit
Goods (1994) 33 ILM 81 (TRIPS).

27 Seuba (2014) p. 3 citing Dreyfuss (2004) p. 21.

28 Rahmatian (2009) pp. 41-42.

29 Kongolo (2013a) p. 2, Watal (2011) p. 25.
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Despite these disadvantages, African and other developing states successfully
lobbied for the inclusion of some provisions in the agreement which seek to meet
their unique circumstances. Of these, Articles 7 and 8 are discussed later in this
chapter. Another important mechanism was the inclusion of a transition period for
the full implementation of TRIPS by least developed countries (LDCs). This pe-
riod, initially set to expire after ten years from the entry into force of TRIPS,* has
been extended twice® and is currently set at 1 July 2034, or sooner if a country
ceases to become an LDC before that date.*? A similarly important transition period
was granted in 2002 pursuant to paragraph 7 of the Doha Declaration on Public
Health, which exempts LDCs from either granting or enforcing pharmaceutical
patents and protecting test data, until 1 January 2016.33 The pharmaceutical transi-
tion period is two-fold in the sense that it originates from two decisions, namely
TRIPS Council Decision, IP/C/25, on product patent and data protections, and
General Council Decision, WT/L/478, on exclusivity rights under Article 70(9). It
has been extended and is current until 1 January 2033, or earlier should the LDC
change its developmental status prior to that date.*

African states have also continued in their efforts to contribute to IP norm-setting
at the WTO, as evidenced by their leadership regarding the adoption of the Doha
Declaration on Public Health® which eventually led to the adoption of the TRIPS
Amendment introducing Article 31bis, which as of 15 March 2022 had been ac-
cepted by more than 100 WTO member states, including 22 African states, namely
Benin, Botswana, Burkina Faso, Burundi, Central African Republic, Congo, Cote
d’Ivoire, Egypt, Gabon, The Gambia, Guinea, Kenya, Lesotho, Malawi, Mali, Mo-
rocco, Niger, Nigeria, Rwanda, Senegal, Sierra Leone and South Africa. It remains
open for acceptance until 31 December 2023.%

30 Article 66(1) TRIPS.

31 Extension of the Transition Period Under Article 66.1 for Least Developed Country Members (29
November 2005) Decision of the Council for TRIPS IP/C/40. Extension of the Transition Period
Under Article 66.1 for Least Developed Country Members (11 June 2013) Decision of the Council
for TRIPS IP/C/64. For an overview of the genesis and extent of the original extension period as
well as the extension request made in 2012, see Abbott (2013), Baker (2015).

32 Extension of the Transition Period Under Article 66.1 for Least Developed Country Members (29
June 2021) Decision of the Council for TRIPS IP/C/88.

33 Extension of the Transition Period Under Article 66.1 of the TRIPS Agreement for Least-Developed
Country Members for Certain Obligations with Respect to Pharmaceutical Products (27 June 2002)
Decision of the Council for TRIPS IP/C/25.

34 Extension of the Transition Period Under Article 66.1 of the TRIPS Agreement for Least De-
veloped Country Members for Certain Obligations with Respect to Pharmaceutical Products (6
November 2015) Decision of the Council for TRIPS IP/C/73, Least-Developed Country Members —
Obligations Under Article 70.8 and Article 70.9 of the TRIPS Agreement with Respect to Pharma-
ceutical Products (December 2015) (WT/L/971).

35 Ncube (2015b) p. 20, Loewenson, Modisenyane and Pearcey (2014) p. 9.

36 WTO General Council Decision WT/L/1122 Amendment of the TRIPS Agreement — Eighth Exten-
sion of the Period for the Acceptance by Members of the Protocol Amending the TRIPS Agreement
General Council Decision, adopted on 22 November 2021.
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In their revision or crafting of IP laws, African states have relied upon technical
assistance from the WTO, WIPO and other United Nations specialised agencies,
such as UNESCO and WHO. However, as noted by Ndulo, such assistance can be-
come a Trojan horse that brings in detrimental ideas.’” Therefore, the nature, scope
and content of such assistance must be carefully structured and developed because
it may exacerbate existing problems. Many UN agencies subscribe to progressive
development theories that are informed by human rights considerations. However,
concerns have been raised about whether WIPO shares this common developmen-
tal approach. These concerns culminated in the adoption of the WIPO DA that is
intended to realign the organisation’s approach by making it more development
orientated.

In many cases the post-TRIPS IP legislation of many states is still not properly
attuned to prevailing socio-economic conditions. It is only in the past few years
that some African states have articulated IP policies that will be used to calibrate
their IP laws to suit their national priorities, within the confines of the international,
regional, sub-regional and bilateral agreements to which they are party. In addi-
tion to IP legislation and policies (where they exist), there are specific state and
industry implementation practices that are yet to be comprehensively studied or
reported upon. For example, an IP statute may provide for criminal sanctions for
infringement, yet in practice no prosecutions ever take place. Thus, a study of the
legislation only may not provide a full picture of the real situation. It is necessary
to look at other constituent parts of the legal environment, which include case law
(where it exists), and prevailing “perceptions of the [IP] framework, and norms,
social conditions and market dynamics that affect how people access and use [IP
protected works].”*® The analysis of these other constituent elements falls beyond
the scope of this book, which confines itself to a discussion of laws and policies and
whether or not they serve the public interest.

1.3 IP and the Public Interest

The public interest, sometimes referred to as public welfare,*® is distinct from
public policy. Public policy is a statement of a government’s chosen approach to
specific matters which gives guidance to relevant persons, including government
itself, on how certain goals are to be set and achieved.® It is crafted as part of a
political process within a national legal and administrative framework. The goal of
public policy should be to “further [or serve] the public interest.”*! Achieving this

37 Ndulo (2007) p. 333.

38 African Copyright and Access to Knowledge Project (ACA2K) (2008) p. 7.

39 Okediji (1999), (2003b) and (2014).

40 Belohlavek (2012) p. 118. Also see Dye (1972) p. 2, Hogwood and Gunn (1984) pp. 23-24, Wilson
(2006) p. 1.

41 Ho (2012) pp. 1, 19. Also see Smith (2006) p. 730.
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end is “the highest standard of governmental action, the measure of the greatest
wisdom or morality in government.”*?

Despite contestations about its value and its exact meaning,* “public interest” is
a useful concept. The general definition adopted for purposes of this text is Ho’s ex
ante analysis, which is premised on the position of the representative individual.*
Under this approach, before selecting a policy direction, “vested interests” would
be eliminated or reduced by the consideration of policy options by reference to an
“imaginary person” who “could be anyone.”* The outcome that would best cater
for this individual would be in the public interest. In the IP context, I have argued
elsewhere that to serve the public interest would be to “equitably balance the in-
terests of creators and users in a manner that is beneficial to society generally.”*
However, as I have also noted elsewhere, utilising the metaphor of balance presents
some conceptual difficulties.*’ These include the definition of balance, the determi-
nation of the conceptual tool or device to be used to calibrate it and the selection
of appropriate means to achieve it. These difficulties with the twin concepts of
the public interest and balance can be ameliorated by careful articulation of their
meanings, hence their continued usage in IP discourse.

One way of carefully articulating these concepts is by differentiating normative
claims according to IP rights and with reference to specific continental and national
contexts. In other words, specificity will cure some of the malaise and dispel no-
tions of a one-size-fits-all approach. Discussions of the public interest are normally
held at macro level, that is, to explore what would be in the public interest generally
with regard to all IP. Whilst such high-level discussions are valuable, they cannot
replace the deliberate consideration of the public interest with regard to each type
of IP right.*® Examples of the articulation of carefully nuanced IP type specific
public interest goals include the Adelphi Charter* and the Washington Declaration
on IP and the Public Interest.® As stated, the national and continental context is
also important,> hence this text’s specific focus on Africa. However, engaging in a
comprehensive discussion of the public interest in relation to all types of IP rights
is beyond the scope of this work. Where appropriate, IP right specific public inter-
est recommendations will be made, particularly in relation to patents and public
health, as well as the protection of traditional knowledge (TK). The following two
sub-sections speak to the geo-political context of the public interest.

42 Souraf (1957) p. 616.

43 Box (2007) p. 586, Held (1970) p. 1, Storing (1964), Friedrich (1962), Schubert (1960) p. 224,
Sorauf (1957).

44 Ho (2012) p. 13.

45 Ho (2012) p. 7.

46 Ncube (2013) p. 374.

47 Ncube (2015a) pp. 54-56.

48 Okediji (2004) p. 233.

49 Royal Society of Arts (RSA) (2006).

50 Global Congress on Intellectual Property and the Public Interest (2011).

51 Okediji (2004) p. 234.
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1.3.1 A Global Public Interest?

Okediji states that both global and national welfare are the aim and result of “mar-
ket based efficiencies that simultaneously promote and reflect the pursuit of self-
interest” on a global and national stage, respectively.’? She also notes that the concept
of global welfare or global public interest is by no means settled and that there are
at least two ways of understanding this concept.* First, it may be conceived of as an
aggregation of various states’ national public interest which is reached by compro-
mise and adherence to which is dependent on mutual co-operation. Alternatively, it
may be viewed as a standard derived from international norms or doctrines to which
individual states comply without regard to the position taken, or compliance thereof,
by other states. The second scenario is the one which prevails, because the cur-
rent international IP framework provides a public interest standard which individual
states interpret and implement differently in their territories.

Whilst the concept of the global public interest is not well developed, it has been
articulated to a certain extent in international IP agreements. For example, Articles
7 and 8 of TRIPS take a normative stance with regard to the welfare goals of IP
standards agreed upon in the agreement.

Article 7 provides:

The protection and enforcement of intellectual property rights should con-
tribute to the promotion of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage of producers and users
of technological knowledge and in a manner conducive to social and eco-
nomic welfare, and to a balance of rights and obligations.

This provision takes cognisance of the competing interests of producers and
users of technological knowledge and calls for an equitable balancing of these
interests. However, its meaning and import is contestable, and has created a “crisis
of confidence and jurisprudence in its relation to the application of the global IPR
rules that developing countries have continued to grapple with.”>* For example,
it has been pointed out that the transfer and dissemination of technological
knowledge is upon the terms dictated by the IP right-holders, who tend to be from
developed states.> Further, although the compulsory licensing provisions in TRIPS
are supposedly “relatively generous” in theory, in practice their benefits have only
been marginally realised with regard to patents.’ They have proven to be largely

52 Okediji (1999) p. 123.

53 See for example, Okediji (2014) p. 4.

54 Adewopo (2012) p. 29. The Doha Development Agenda was established by the Doha WTO Min-
isterial Declaration (adopted 14 November 2001) Doc. WT/MIN(01)/DEC/1 20 November 2001.

55 Rahmatian (2009) p. 52.

56 Article 31 TRIPS and the 2003 Doha Decision on the implementation of paragraph 6 of the
Doha Declaration Doc. WT/L/540 and Corr.1 (1 September 2003). For a discussion of the use of
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ineffective during the COVID-19 pandemic, as illustrated by the stalled BioLyse
quest to obtain a compulsory licence for the production of generic Johnson &
Johnson vaccine for export to Bolivia under Canada’s Access to Medicines
Regime.’” Compulsory licences have so far yielded limited results in relation to
copyright and are an oft-overlooked public interest mechanism in copyright,®
which seems to favour limitations and exceptions (L&E). The TRIPS provision
for the three-step test for copyright L&E> is an important standard that continues
to inform the enactment of L&E in the public interest. The most recent global
development in this regard is the adoption of the Marrakesh Treaty to Facilitate
Access to Published Works for Persons Who Are Blind, Visually Impaired, or
Otherwise Print Disabled (2013)%° whose provisions have been domesticated in
a significant number of countries. Although the TRIPS Agreement provides that
compulsory licences are not applicable to trade marks,®! there has been academic
commentary on the desirability of introducing them.*

Article 7’s pro-development position is reinforced by Article 8, which in part
provides:

1 Members may, in formulating or amending their laws and regulations,
adopt measures necessary to protect public health and nutrition, and to
promote the public interest [emphasis added] in sectors of vital impor-
tance to their socio-economic and technological development, provided
that such measures are consistent with the provisions of this Agreement.

2 Appropriate measures, provided that they are consistent with the provi-
sions of this Agreement, may be needed to prevent the abuse of intel-
lectual property rights by right holders or the resort to practices which
unreasonably restrain trade or adversely affect the international transfer of
technology.

Article 8 “formulates the general guidelines to be observed by WTO members
when they adopt exceptions to the exclusive rights conferred by IPRs.”® To this

flexibilities in relation to patents for pharmaceuticals see Matthews and Correa (2011), Matthews
(2005), Avafia, Berger and Hartzenberg (2006).

57 Plurinational State of Bolivia (2021a, 2021b), BioLyse (2021).

58 Victor (2020).

59 Articles 9(1) and13 TRIPS.

60 Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually
Impaired or Otherwise Print Disabled (2013). International Legal Materials, 52(6), 1309—1320.

61 Article 21 TRIPS; Rahmatian (2009) pp. 52-53.

62 Straight (2021), Kung-Chung (2012), Lane (1988), Holmes (1980), Schmalensee (1979), Dobb
(1977).

63 Rodrigues (2012) p. 45.
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end, it provides for the permissible “political objective” of the state and for the twin
restraints of necessity and consistency that must guide the state.*

These two articles are particularly significant because they articulate the goal
of IP law formulation, protection and enforcement as the promotion of the pub-
lic interest and socio-economic welfare. They have been characterised as being
“aspirational”® and as being the lens through which TRIPS must be viewed or
interpreted.

These provisions have been deployed powerfully by developing countries to
achieve significant gains for the development cause. A case in point is how they
have been credited as the foundation of the Doha Development Agenda® and its
outcomes, such as the Doha Declaration on the TRIPS Agreement and Public
Health.%®® A second example is how they provided pivotal support for developing
countries’ successful proposal for the adoption of the WIPO DA,* which is dis-
cussed later.

The meaning of the global public interest concept has been canvassed else-
where at length by others who have argued that the way in which it is ar-
ticulated in the TRIPS Agreement has some detrimental effects for the global
south/developing world.” It also clearly did not serve any cohesive role nor
demonstrate any meaningful solidarity in ensuring that African states were not
left behind in the provision of vaccines, diagnostics and therapeutics required
to meet COVID-19 needs, meaning that African solutions had to be found,” as
attempts to achieve a timely and comprehensive TRIPS failed. African states
individually and collectively lent their support to the TRIPS Waiver Proposal.™
Therefore the global conceptualisation of the public interest is not the focus
of this chapter. Instead, the next section considers how the public interest has
been defined and deployed by African states, at international, continental, sub-
regional and national levels.

64 Rodrigues (2012) p. 45.

65 Dreyfuss (2004) p. 22.

66 Gervais (2003) pp. 120, 122, Kapczynski (2009).

67 Adewopo (2012) p. 38.

68 Doha Declaration on the TRIPS Agreement and Public Health (adopted 14 November 2001), Doc.
WT/MIN(01)/DEC/2 (20 November 2001). For a detailed discussion see Kongolo (2013a) pp. 199—
219, 285.

69 Yu (2009).

70 Gana (1996) p. 744, Harris (2007) pp. 203-204.

71 Dos Santos, Ncube and Ouma (2022).

72 WTO Council for TRIPS. Waiver from certain provisions of the TRIPS Agreement for the pre-
vention, containment and treatment of Covid-19 — Communication from India and South Africa
IP/C/W/669. 2 October 2020, WTO Council for TRIPS. Waiver from certain provisions of the
TRIPS Agreement for the prevention, containment and treatment of Covid-19 — Revised decision
text communication from the African Group, The Plurinational State of Bolivia, Egypt, Eswatini,
Fiji, India, Indonesia, Kenya, The LDC Group, Maldives, Mozambique, Mongolia, Namibia, Pa-
kistan, South Africa, Vanuatu, The Bolivarian Republic of Venezuela and Zimbabwe IP/C/W/669/
Rev. 1. 25 May 2021.
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1.3.2 A Continental, Sub-Regional and National Public Interest?

Internally, each state sets its own national priorities through prescribed processes
such as ministerial or departmental drafting followed by necessary approvals, per-
haps through parliament. For example, South Africa categorises certain economic
sectors such as tourism as priority sectors. Any national regulatory scheme, in-
cluding IP, would therefore have to be supportive of growth and development in
these sectors. A state also has certain obligations to its citizenry to provide essential
services and facilitate the attainment of their constitutional or human rights, such
as the right to health” and a basic education.”™ Consequently, whilst IP is only one
of the factors that affect the attainment of these rights, it is significant and ought to
be given due weight. When IP policies and laws are being debated and crafted, the
public interest is served when the concerns and rights of creators, users and society
generally are all taken into account and are appropriately provided for. In some
cases, constitutional rights serve as a tie-breaker of these contesting interests.” For
instance, in discussions of patents and access to medicines or copyright and access
to learning materials, the right to health and a basic education, respectively, acquire
a great significance.

In its role as custodian and driver of this process, the state ought to be “a guard-
ian of welfare for all” of its subjects. However, unfortunately, in certain cases the
state’s focus is captured, and driven, by the lobbying of a segment of society.”
Sadly, examples of this are easy to find. It has been pointed out by many scholars
that in the United States, copyright holders have captured copyright legislative pro-
cesses through extensive and entrenched lobbying.”” Some of these right-holders
have extended their reach and influence to developing countries through local
chapters or branches of international right-holder organisations.”

The same phenomenon is evident in the field of patents. For example, early in
2014, a strategy proposed to the Innovative Pharmaceutical Association of South
Africa (IPASA) to capture the national IP policy drafting process was reported
by the local and international press.”” It was reported that IPASA members (the
pharmaceutical companies) intended to work with a US lobbying group, Public Af-
fairs Engagement, and a local “front man” to ensure that the policy protected their
interests.®” The front man was required to give the campaign a local face and veil
the fact that there was foreign, US-based strategic direction being given to the cam-
paign. The Minister of Health was livid at these revelations and went as far as to

73 For a discussion see Helfer and Austin (2011) pp. 90-170.
74 For a discussion see Helfer and Austin (2011) pp. 315-363.
75 Ncube (2013) pp. 378-381.

76 Okediji (2003b).

77 Loren (2008) p. 37, Samuelson (2013).

78 Deere-Birbkeck (2008) pp. 111, 114-115.

79 de Wet (2014a), Motsoeneng (2014).

80 See Public Affairs Engagement (PAE) (2014).
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call these plans genocide.®! Thereafter the plan was quickly disavowed®? and some
organisational changes were implemented at IPASA.® The relevant government
departments proceeded with the national consultative processes and the National
IP Policy: Phase I was eventually adopted in 2018.%

The capture of legislative and policy making processes by organised and
well-resourced stakeholders is detrimental to the interests of other stakeholders
who lack the same level of resources and organisational capacity to forcefully
advance their interests. Consequently, only one voice is heard and the other is
disregarded, resulting in inequitable IP regimes. Watching this scenario unfold
in African states is very distressing because, as shown later, on the international
plane African states have consistently called for nuanced systems which are best
achieved through the prudent use of flexibility and policy space in the national
sphere. Further, where existing mechanisms are inadequate, they have called for
fundamental reforms or temporary waivers of the prevailing framework to meet
their citizenry’s needs.

1.4 African States’ Diversity and the Need for Flexible and
Nuanced IP Systems

An analysis of statements by African states indicates that their vision for IP laws
in the public interest is for appropriately calibrated laws that are fitting for a state’s
current conditions. For example, at WIPO meetings and discussions, the African
Group® and the Development Agenda Group (DAG)* have repeatedly said that
an appropriately balanced or nuanced system is one that takes a country’s socio-
economic conditions and development goals into account and not one that is based
on a “one size fits all” and “IP as an end in itself” perspective. These views are
clearly articulated in paragraph 7 of the African proposal for the establishment of
a DA for WIPO as follows:®’

IP is just one mechanism among many for bringing about development. It
should be used to support and enhance the legitimate economic aspirations
of all developing countries including LDCs, especially in the development
of their productive forces, comprising of both human and natural resources.
IP should therefore, be complimentary and not detrimental to individual

81 Ncube (2015b, 2022b).

82 de Wet (2014b).

83 Kahn (2014).

84 Intellectual Property Policy of the Republic of South Africa Phase I (2018), Republic of South Af-
rica Statement on Cabinet Meeting of 23 May 2018.

85 Shabalala (2007).

86 The DAG consists of countries that subscribe to the agreed guiding principles stated in the DAG
Guiding Principles Paper WIPO Doc CDIP/5/9 Rev.

87 African proposal for the establishment of a development agenda for WIPO Doc 1IM/3/2 Rev, 31
July 2005.
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national efforts at development, by becoming a veritable tool for economic
growth.

The same perspective was expressed in paragraph 1 of the DAG’s Guiding Princi-
ples where the DAG applauded the adoption of the DA as:®

a milestone in achieving the historic aspiration of developing countries for a
paradigm shift in the international perspective of intellectual property (IP):
a shift from viewing IP as an end in itself, to viewing it as a means to serve
the larger public goals of social, economic and cultural development. This
vision has refuted the universal applicability of “one size fits all IP pro-
tection models” or the advisability of the harmonization of laws leading
to higher protection standards in all countries irrespective of the levels of
development.

Chapter six will consider the continental effort to establish the Pan-African IP Or-
ganisation (PAIPO) against the backdrop of this pro-development position taken
by African states at WIPO. It will consider whether, having won a hard-fought
battle with the adoption of the DA at WIPO, African states have remained true
to that vision in the PAIPO Statute. Likewise, chapter seven’s discussion of the
AfCFTA IP Protocol will consider whether a developmental approach has been
maintained.

As stated, African states exhibit extensive diversity in their national socio-
economic, political and cultural profiles. The categorisation of states as either a
developing country or an LDC illustrates this starkly. As of April 2021, 33 of the
AU’s 55 member states were classified as LDCs.® The rest are ranked as develop-
ing countries. However, there are disparities in their levels of development. For
example, in 2013, under the more nuanced Human Development Index (HDI) cali-
bration, Libya, Mauritius, Seychelles, Tunisia and Algeria were classified as hav-
ing “high human development,” making them the highest-ranking African states
on the HDI for 2013.%°

These developing-country/LDC and HDI classifications are indicators of eco-
nomic development, the understanding of which has evolved over time.”! The
classic definition is that economic development is “the process by which per cap-
ita income and economic welfare of a country improve over time.”? Working
from this definition, economic development would then be measured by tracking
gross domestic product (GDP) trends. There has been a definitive movement in
the comprehension of how economic development happens and how it should

88 WIPO Doc CDIP/5/9 Rev, 26 April 2010.
89 UNDP (2021) p. 5.

90 UNDP (2014) pp. 160-161.

91 Adelman (1961) p. 1, Arndt (1989) pp. 1-5.
92 Jain et al. (2008) 2.



14 Intellectual Property and the Public Interest in Africa

be measured.” The more progressive conceptualisation is that measurement of
real growth in economic welfare ought to concern itself with more than just the
growth of GDP.** Sen argues that economic development is not confined to “for-
mal economic opportunities that are available (such as free markets, open trade,
transactional facilities), but [is] ultimately about the effective freedoms and capa-
bilities that people have . . . to have basic economic needs fulfilled.”* Therefore
we should be more concerned about “human development accounting,” which
“involves a systematic examination of a wealth of information about how human
beings in each society live.”*® Working from this premise, the United Nations De-
velopment Programme (UNDP) has been publishing human development indices
annually since 1990.

African states require flexible and nuanced or “fine tuned™’ IP systems in view
of their differing national conditions and their stated desire for appropriately nu-
anced solutions. The following sub-sections detail their contribution to the devel-
opment of the WIPO DA and introduces TRIPS flexibilities which are a major
policy focus as a preface to the in-depth discussion of these aspects in subsequent
chapters.

1.4.1 African States’ Contribution to the Articulation and Formulation of the
Development Agenda at WIPO

WIPO s Development Agenda is the most significant IP matter to confront
the international community since the TRIPS Agreement and perhaps
ever.”®

As will be shown in chapter two, African states rely to a significant extent on tech-
nical assistance from WIPO to support their IP policy formulation and much of this
support has been rendered under the umbrella of WIPO DA projects. Therefore, it
is important to reprise how they helped shape the WIPO DA. The events and dis-
cussions leading up to the adoption of the WIPO DA have been well documented
and analysed elsewhere,” hence this section offers only a brief synopsis. The adop-
tion of the agenda was initiated by a proposal from Argentina and Brazil.'” This
initiative garnered the support of other developing states (collectively known as the

93 Sen (1997) pp. 1-2, 26.
94 Anand and Sen (2000) p. 2032.
95 Sen (2000a).
96 Sen (2000b) p. 18.
97 Kilic (2015) p. 209.
98 de Beer (2009) pp. 2-3.
99 See for example Sell (2011), Netanel (2009) p. 1, de Beer (2009), May (2008, 2007).
100 WIPO (n.d.a.); Proposal by Argentina and Brazil for the Establishment of a Development Agenda
for WIPO, WO/GA/31/11.
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Group of Friends of Development)'™ and after a series of meetings,'®> a seminar
culminated in the establishment of a Provisional Committee on Proposals related
to the WIPO DA (PCDA) which drafted proposals that it refined over time.!® Ulti-
mately in 2007, 45 recommendations were agreed upon by member states.'® Soon
thereafter, organisational changes were made at WIPO to ensure the management
and implementation of the DA. The Committee on Development and Intellectual
Property (CDIP) and, its secretariat, the DA Coordination Division (DACD), were
created. Since then the CDIP has met annually'® and a number of projects have
been implemented,!® some of which have been subjected to external review.!*” The
CDIP reports annually to the General Assembly on its progress on its following
mandate:'

1 develop a work program for implementing the 45 adopted DA recom-
mendations;

2 monitor, assess, discuss and report on the implementation of all recom-
mendations adopted, and for that purpose to co-ordinate with relevant
WIPO bodies; and

3 discuss IP and development-related issues as agreed by the Committee, as
well as those decided by the General Assembly.

At the adoption of the DA, its normative impact was difficult to predict due to its

non-binding status in relation to both WIPO!® and its member states.!'® However,
it was clear that it could not be ignored due to its moral effect.!!! Indeed, immedi-
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work to Support the Monitoring and Evaluation of the Impact of the Organization’s Activities on
Development” which included the implementation of Development Agenda Recommendations 33,
38 and 41 was evaluated in Deere-Birkbeck and Roca (2011).

108 See annual reports at CDIP < www.wipo.int/policy/en/cdip/>.

109 de Beer (2009) p. 11.

110 de Beer (2009) p. 11.

111 de Beer (2009) p. 12.
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ate organisational restructuring was carried out at WIPO, which was followed by
the roll-out of projects as described earlier. Pursuant to further restructuring, the
DACD now falls under the Regional and National Development Sector.!?

Within a few years after its adoption and implementation, as initially predicted,
the WIPO DA had proven to be complex and not easy to define.!'* Its distinc-
tive features have been identified as its “malleability, complexity, opportunity and
gravity.”!"* Tt is said to be malleable because it contains ambiguities which it is
hoped will be interpreted in a manner consistent with the socio-economic condi-
tion of developing states. It owes its complexity to the diverse nature of its stake-
holders and the availability of other fora where it may be advanced or thwarted
(“forum proliferation”).!'> Despite such complexity and malleability it continues to
present WIPO with an amazing opportunity to redeem itself and recreate itself as
an organisation that truly advances the socio-economic development of its member
states through a “calibrated” approach to IP that is country-context sensitive.!!¢ Sell
notes that although some articulated cautionary views!!” and others were carefully
optimistic''® about the DA’s ability to actually bring about real change, there have
been glimmers of fulfilled promise through meaningful scrutiny of WIPO’s deliv-
ery of technical assistance.!”

In its rejection of an “IP-centric view,”'? the WIPO DA is in essence “an at-
tempted paradigm shift” at WIPO from the furtherance of IP-centric goals to the
prioritisation of the “public policy aspects of IP rights.”!?! It was clear from expe-
rience that technology transfer and foreign direct investment did not always fol-
low from TRIPS compliance, as Dreyfuss notes; the reality was that “it had not
happened.”?? It acknowledges that the impact of undifferentiated application of
strong IP regimes globally is not always an increase in the various facets of creative
and economic progress.'?* Instead, it is based on the premise that what is required
is a calibrated approach that allows developing countries to benefit from a robust
public domain and make use of flexibilities in their national policy space.!?* This
exposition of the position taken by African states on the international plane will
be used as a comparator for the positions these states have taken on the continent.
For example, does the creation of PAIPO align with the stated African position at
WIPO? An examination of the online catalogue of DA projects and outputs shows

112 WIPO (2022).

113 de Beer (2009) p. 3.
114 de Beer (2009) pp. 9, 9-17.
115 de Beer (2009) p. 13 .
116 de Beer (2009) p. 15.
117 Maksus (2009) p. 163.
118 Okediji (2009).

119 Sell (2011) p. 20.

120 Netanel (2009) p. 2.
121 de Beer (2009) pp. 2-3.
122 Dreyfuss (2004) p. 29.
123 Netanel (2009) p. 2.
124 Netanel (2009).
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that a significant number of projects have been completed in Africa. Chapter two
discusses the project on IP policy formulation.

1.4.2 The Dakar Declaration on IP for Africa

The Council of Ministers conference of 2015 adopted the Dakar Declaration on IP
for Africa and it was then referred to the Executive Council’s 28th ordinary session
in 2016,'% but it appears no decision has been taken on it since then.'?® Final formal
adoption status notwithstanding, the declaration is an important articulation of how
African states desire WIPO technical assistance to be conducted on the continent.
The declaration was authored by African ministers responsible for IP who par-
ticipated at the African Ministerial Conference 2015: Intellectual Property for an
Emerging Africa, hosted in November 2015 in Dakar by WIPO, the AU, Senegal
and the Japan Patent Office.'?’ Its preamble refers to the sustainable development
goals (SDGs), the AU’s Agenda 2063, the Science Technology and Innovation
Strategy for Africa (STISA 2024), the Common African Position post-2015 devel-
opment agenda and the WIPO DA as the lenses through which to consider WIPO
technical assistance. It emphasised African states’ priorities in relation to:'?

advancing innovation for sustainable agricultural technologies, for the use
and transfer of environmentally sound technologies, and to help guarantee
food security, improve access to health services, and combat the negative ef-
fects of climate change; and the need for a sound IP policy and institutional
frameworks for the effective and balanced use of the IP system to foster in-
novation, creativity, entrepreneurship and development in Africa.

After articulating their commitments to various related goals, the declaration then
calls on WIPO “[t]o strengthen its partnership with the African Union, Regional
Economic Communities, and the African Countries in order to address the chal-
lenges mentioned above and, in particular, to enhance its technical assistance.”'®
The aspects of technical assistance identified for enhancement include national IP
policy making, the provision of legislative advice to create appropriately nuanced
IP systems and promoting collaboration between the AU Commission, RECs,
ARIPO and OAPL.!*

The rest of this book’s discussions are to be understood within this articulation
of Africa’s vision for development-orientated IP.

125 AU Dakar Declaration on IP for Africa, 2015.

126 Executive Council Twenty-Eighth Ordinary Session Decisions. 23-28 January 2016. Addis Ababa,
Ethiopia. EX.CL/Dec. 898-918(XXVII)Rev.1.

127 WIPO (2015) Meeting Code OMPI/PI/DAK/15.

128 Dakar Declaration on IP for Africa (2015) p. 1.

129 Dakar Declaration on IP for Africa (2015) p. 3.

130 Dakar Declaration on IP for Africa (2015) pp. 3—4.
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1.4.3 TRIPS Implementation by African States: A Straitjacket or
Nuancing Tool?

TRIPS implementation involves domesticating the agreement’s minimum IP stand-
ards whilst making appropriate use of its flexibilities to cater for a jurisdiction’s
unique socio-economic conditions. Developing countries and LDCs struggle with
both aspects of TRIPS implementation,’' and those in Africa are no exception.
This is largely because the TRIPS deal was not concluded in their best interests
and some of the agreement’s minimum standards are not tenable for them. In-
deed, Deere comments that its conclusion was “a victory for those multinational
companies determined to raise international IP standards and boost IP protection
in developing countries.”'*? She also notes that developing countries had sounded
concern that the agreement would hinder the achievement of their developmental
goals and would be unlikely to yield significant benefits for them.'** Further, the
very process of domestication is fraught with difficulty for developing countries
and LDCs as they are hampered by their limited technical expertise.'** Experi-
ence has shown that these misgivings were well founded, as the implementation of
TRIPS has had mixed results for some African states'* and is still nowhere near
attainable for LDCs.

1.4.4 IP Policy Focus Area: TRIPS Flexibilities

“TRIPS flexibilities” are provisions in TRIPS that provide some policy space for
party states to calibrate their domestic IP regimes.!* A basic categorisation of flex-
ibilities is the distinction between transition periods and flexibilities that pertain to
the actual content of substantive provisions.

In addition to the distinction between transitional and substantive flexibilities,
further distinctions can be made according to:

1 the IP right associated with the flexibilities;
2 their purpose;'*” and
3 the timing of the availability of the flexibility.

The first classification categorises flexibilities according to the type of IP they ap-
ply to, for example a copyright-related flexibility or a patent-related flexibility.

131 Kapczynski (2009).

132 Deere-Birbkeck (2009) p. 1.

133 Deere-Birbkeck (2009) p. 1.

134 Musungu, Villanueva and Blasetti (2004) p. 24.

135 For example, see the analysis of Francophone Africa’s experiences of implementation from 1995
to 2007 in Deere-Birbkeck (2009) pp. 240-286.

136 For discussion of the development of the phrase see Blakeney and Mengistie (2011) pp. 243-244.
Also see Patent Related Flexibilities in the Multilateral Legal Framework and Their Legislative
Implementation at the National and Regional Levels (2010) CDIP/5/4 rev. para 33-34.

137 Correa (2013) p. 418.
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The second categorisation addresses the reason why a state may resort to a par-
ticular flexibility. For example, it may be to meet public health goals by making
pharmaceuticals more readily available at lower prices or to curb anti-competitive
activities. Under the third manner of categorisation listed, a flexibility is classified
according to whether it is available:!*

(i) in the process of the acquisition of the right;
(ii) defining the scope of the right; and
(iii) in the process of enforcing the right.

Here the question being asked is at what stage in the life cycle of the IP right the
flexibility is applicable. It may be when it is being created or acquired and ex-
pressed through formal or substantive requirements for application and grant. For
example, it may relate to how much information is required to be disclosed by the
applicant in the application.'*® In the definition of the scope of rights, flexibilities
pertain to exactly what is protected by IP and which uses are permitted in the public
interest. Exceptions to IPRs, compulsory licences and provisions pertaining to par-
allel imports are included in this category.'* In relation to enforcement, party states
have some leeway in their domestic provision for remedies for infringement. For
example, they may provide for punitive damages in instances of wilful or flagrant
infringement.'*!

These classifications can be used simultaneously to characterise a single flex-
ibility. For example, one could categorise compulsory licences as patent-related
flexibilities that serve public health goals and are available post—patent grant. Given
the primacy of public health needs on the continent, this book will focus on patent-
related flexibilities, which are outlined under the next five subheadings: Transi-
tion Periods, Definition of Invention and Other Patent Grant-Related Flexibilities,
Parallel Imports, Compulsory Licences and Government Use, and Exceptions. It is
important to stress that the following is not a comprehensive or exhaustive state-
ment of flexibilities and to remind the reader that it is provided to contextualise the
IP policies overview which follows.

Transition Periods

Various transition periods were provided for to enable the implementation of
TRIPS by WTO member states. All WTO members were afforded a year after the

138 Patent Related Flexibilities in the Multilateral Legal Framework and their Legislative Implementa-
tion at the National and Regional Levels (2010) CDIP/5/4 rev. para 36.

139 Patent Related Flexibilities in the Multilateral Legal Framework and their Legislative Implementa-
tion at the National and Regional Levels (2010) CDIP/5/4 rev. para 37.

140 Patent Related Flexibilities in the Multilateral Legal Framework and their Legislative Implementa-
tion at the National and Regional Levels (2010) CDIP/5/4 rev. para 38.

141 Patent Related Flexibilities in the Multilateral Legal Framework and their Legislative Implementa-
tion at the National and Regional Levels (2010) CDIP/5/4 rev. para 39.
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coming into force of TRIPS before they became obliged to comply with it.'? In ad-
dition, developing countries were afforded an additional four years’ transition pe-
riod in recognition of their disadvantaged position.'** However, they were required
to comply with Articles 3, 4 and 5, which pertain to non-discrimination. This meant
that they did not have to apply TRIPS in full until 1 January 2000. Further, they
could postpone pharmaceutical and agricultural chemicals patent protection until
1 January 2005.'* If they did so, they were required to permit the filing of patent
applications from 1 January 1995, which would be examined when that country
began to issue these patents.!** If the product was marketed during the transition
period, exclusive marketing rights were to be granted to the patent applicant.'*® As
indicated in section 1.2, there is also an LDC transition period has been extended
to 1 July 2034 or sooner if a country ceases to be an LDC before that date'¥” and
the LDC pharmaceutical products transition period which has been extended to 1
January 2033.14

Definition of Invention and Other Patent Grant—Related Flexibilities

Article 27.1 of TRIPS provides

Subject to the provisions of paragraphs 2 and 3, patents shall be available
for any inventions, whether products or processes, in all fields of technol-
ogy, provided that they are new, involve an inventive step and are capable of
industrial application. Subject to paragraph 4 of Article 65, paragraph 8 of
Article 70 and paragraph 3 of this Article, patents shall be available and pat-
ent rights enjoyable without discrimination as to the place of invention, the
field of technology and whether products are imported or locally produced.

Whilst party states are obliged to extend patent protection to inventions in all
fields of technology, they have leeway when it comes to defining what con-
stitutes an invention. This flexibility can be used to prohibit the patenting of
second or new uses of pharmaceuticals,'” a practice commonly known as

142 Article 65(1) TRIPS.

143 Article 65(2) TRIPS.

144 Article 65(4) TRIPS.

145 Article 70(8) TRIPS.

146 Article 70(9) TRIPS.

147 WTO Decision of the Council for Trade-Related Aspects of Intellectual Property Rights Extension
of the Transition Period Under Article 66.1 for Least-Developed Country Members (29 June 2021)
IP/C/88.

148 WTO Decision of the Council for Trade-Related Aspects of Intellectual Property Rights Extension
of the Transition Period Under Article 66.1 of the TRIPS Agreement for Least-Developed Country
Members for Certain Obligations with Respect to Pharmaceutical Products (6 November 2015)
IP/C/73.

149 Musungu, Villanueva and Blasetti (2004) p. 15.
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“ever-greening.” Typically, it plays itself out as follows: a patent subsists in a
pharmaceutical compound that is used for the treatment of a certain condition,
perhaps in particular dosage and in combination with another compound. A few
years before the expiry of the patent, the patent holder discloses that that use of
the compound is no longer effective and it now has to be used in combination
with another compound or in a different dosage or changes its pharmaceutical
composition slightly. Alternatively, a new use could be found for the medication
(second medical indication). A patent is then registered over the “new” com-
pound, combination or use, thus further extending the patent holder’s economic
exclusivity or “ever-greening” the patent. In order to avert or curb this practice,
national legislation could provide that new uses of compounds are excluded
from patentability.!*°

In addition to policy space pertaining to the definition of an invention, states
may also regulate the following in a flexible way:!*!

» the determination of what constitutes an inventive step;

 the disclosure that is required to sustain a successful patent application;
» the examination of patent applications; and

» whether or not substances existing in nature are patentable.

It has been suggested that a strict test for inventive step that references a “person
highly skilled in the art” instead of the commonly used ordinary skill standard
ought to be introduced in order to ensure that stronger patents are registered.!>? It
has also been suggested that states should require the disclosure of “all modes” of
implementing an invention, an “express indication of the best mode for carrying
out an invention by experts skilled in the art, who reside in the respective” juris-
diction and information pertaining to related foreign patent applications and the
grant thereof.!>* The substantive examination of patents would also weed out sub-
patentable inventions. Finally, it has been recommended that natural substances
should be excluded from patentability.'**

Parallel Imports

Parallel importation occurs when goods that are lawfully available in one market
(A) are purchased there and imported into another jurisdiction (B) without the au-
thorisation of the holder of IP rights in the goods and are thereafter traded on the
open market in B, in competition with the IP right-holder or his licensees.'>

150 Musungu, Villanueava and Blasetti (2004) p. 15.

151 Correa (2013) pp. 419-423, Sibanda (2013).

152 EAC TRIPS Policy p. 13, Park, Prabhala and Berger (2013).
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The TRIPS provision that grants party states policy space to provide for parallel
importation in their domestic laws is Article 6, which provides:!*

For the purposes of dispute settlement under this Agreement, subject to the
provisions of Articles 3 and 4 nothing in this Agreement shall be used to ad-
dress the issue of the exhaustion of intellectual property rights.

An IP right-holder’s rights are exhausted when the protected goods have been law-
fully sold or distributed. If a jurisdiction subscribes to the principle of national
exhaustion then the rights are exhausted when the product is first distributed on
the national market. Where international exhaustion applies, then its distribution
anywhere in the world exhausts the right-holders’ rights.

As is clear from Article 6, each WTO member state is at liberty to select either
the national or international regime of exhaustion. Where international exhaustion
applies, a citizen or resident of that country is able to purchase the product from
another market and then import it into their country of residence for further trade or
distribution. This is a very useful way of accessing products from another market
when they are not available or are unaffordable in a person’s country of residence
and has been used in various contexts, for example by South African activists to
procure generic medication for HIV/AIDS.!¥’

Compulsory Licences and Government Use

“A compulsory license is a license granted by an administrative or judicial body to a
third party to exploit an invention without the authorisation of the patent holder.”!*
Such licences may be issued to permit the production and distribution of generic
medications,' which are often cheaper than patented and branded medications.
Article 31 of TRIPS provides a series of conditions under which such licences
may be issued. Examples of these conditions include the following: Article 31(h)
provides that satisfactory remuneration must be paid to the patent-holder paying
consideration to the “economic value of the license.” Article 31(f) provides that use
of the medicines manufactured under compulsory licence shall be “predominantly
for the supply of the domestic market.” This limitation prevents countries with the
capacity to make generics under compulsory licences from exporting a significant

156 Also see para. 5(d) of the Doha Declaration on the TRIPS Agreement and Public Health WT/MIN
(01)/DEC/W/2, 14 November 2001.

157 For example see Heywood (2001) for an account of how activists brought HIV/AIDS medication
into South Africa.

158 Musungu, Villanueva and Blasetti (2004) p. 12.

159 Ncube (2009) p. 681 defines generics as “medication that consists of the same active medicinal
substance as an originator pharmaceutical product and because they act in the same way in the hu-
man body, they are interchangeable with the originator product.” It is important to note that there
are many practical and capacity problems that attach to the local manufacture of generics. For
example, see Owoeye (2014), UNCTAD (2011).
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amount of those generics to other countries, which is to the detriment of countries
who would seek to import generics from them. It has since been “softened” by the
“paragraph 6 solution” of the 2003 Waiver Decision, which was then incorporated
into TRIPS as Article 31bis by the 2005 amendment of the agreement. The amend-
ment will come into force after its acceptance by two-thirds of WTO members and
in the interim the Waiver Decision applies.!® This solution is a rule-based waiver
of the Article 31(f) requirement. It removed the limits on exports under compulsory
licence to WTO member states with limited pharmaceutical products manufactur-
ing capacity, provided that the relevant member states met certain conditions. For
example, both the exporting and importing countries have to issue compulsory
licences and advise the TRIPS Council of the import and export. However, this
solution is complex and impracticable!®! and has only been used once, by Rwanda
and Canada.'®?

Exceptions

Article 30 of TRIPS provides:

Members may provide limited exceptions to the exclusive rights conferred
by a patent, provided that such exceptions do not unreasonably conflict with
a normal exploitation of the patent and do not unreasonably prejudice the
legitimate interests of the patent owner, taking account of the legitimate in-
terests of third parties.

This provision contains the so-called Three Step Test, which made its first appear-
ance in the Berne Convention. Examples of exceptions under this provision include
the research and experimentation exception and the early working exception, which
is also known as the Bolar provision.!®® The research and experimentation excep-
tion allows creators and manufacturers scope to use patented technology (e.g., a
product or pharmaceutical) experimentally to create alternatives.!** The Bolar pro-
vision enables competitors to use or otherwise exploit patented pharmaceuticals to
make a generic version, then to obtain “the regulatory approval and registration of
a generic product before the expiry of the patent term.”!%

160 WTO (n.d.); WTO General Council Decision WT/L/1122 Amendment of the TRIPS Agreement —
Eighth Extension of the Period for the Acceptance by Members of the Protocol Amending the
TRIPS Agreement General Council Decision, adopted on 22 November 2021.

161 For a detailed statement of its working see WHO, WIPO and WIPO (2012) pp. 224-228.

162 For commentary, see Owoeye (2014), Nkomo (2013), Outterson (2010), Ncube (2009) pp. 686—
687, Andemariam (2007), Abbott and Reichman (2007).

163 Musungu, Villanueva and Blasetti (2004) p. 17.

164 Musungu, Villanueva and Blasetti (2004) p. 17. Canada: Patent Protection of Pharmaceutical
Products, Report of the Panel adopted on 7 April 2000 (WT/DS114/R, 17 March 2000).
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1.4.5 Ongoing Work on Nuancing African IP Systems

Generally, many African LDCs have benefitted from using transition periods and
recent research has identified its use by 28 LDCs, some show multiple instances of
such use,'® which is more than 50% of the total of African states. However, phar-
maceutical patents are granted by many LDCs despite existence of the LDC transi-
tion period for granting these patents until January 2033. For example, LDC SADC
member states grant such patents.'” African states are yet to make full use of sub-
stantive patent-related TRIPS flexibilities.'® Continuing efforts are being made,
with technical assistance from UNDP and other UN agencies, to achieve this, some
of which have resulted in the adoption of national IP policies that expressly refer-
ence flexibilities.'® There are several significant international and continental de-
velopments that are relevant to these endeavours. These include the WHO’s Global
Strategy and Plan of Action on Public Health, Innovation and IP, the African Union
Health Strategy and Pharmaceutical Manufacturing Plan for Africa (PMPA), 2007
and the initiative on Strengthening Pharmaceutical Innovation Africa.'” In 2012
the AU Heads of State endorsed the PMPA Business Plan (PMPA BP) which was
jointly developed by the AU Commission (AUC) and UNIDO. The PMPA BP reit-
erated the reasons for African states’ failure to utilise flexibilities noted previously
and made this stark call:

Africa therefore faces a simple choice in the next four years — to fully exploit
the TRIPS flexibilities and accelerate the ongoing negotiations for an exten-
sion to the 2016 transition period or face the prospect of paying more for
drugs in the future.!”

It then detailed options for implementation at various levels. Notably, it stresses
that RECs and ARIPO have a role to play in leading and supporting their member
states’ efforts to domesticate and implement flexibilities.'”” Several other related
developments have followed, specifically in the wake of the COVID-19 pandemic.
For instance, the African Development Bank embarked on the establishment of the
African Pharmaceutical Technology Foundation in 2022 with the goal of boost-
ing the continental pharmaceutical industry, vaccine manufacturing capacity, and
healthcare infrastructure.'”

RECs have responded to the call to provide support and have initiated sub-
regional initiatives to realise the meaningful use of patent-related flexibilities in
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tandem with pharmaceutical business plans — for example, the EAC Regional
Pharmaceutical Manufacturing Plans of Action (2012-2016 and 2017-2027), its
Regional Health Sector Policy (2016) and SADC’s Pharmaceutical Business Plans
(2007-2013 and 2015-2019). The EAC and ECOWAS have developed policies
and protocols on the incorporation of patent-related TRIPS flexibilities into na-
tional laws,!™* whilst COMESA has an IP policy,!”” and SADC has adopted an IP
framework and guidelines,'”® building on the foundation laid in its Protocol on
Trade (1996) and Protocol on Science, Technology and Innovation (2008).

These policy instruments are discussed in chapter three. African inter-
governmental organisations (IGOs) are also involved in efforts to implement
these flexibilities. A case in point is the East, Central and Southern Africa Health
Community (ECSA-HC).!”7 The current membership of this community com-
prises Eswatini, Kenya, Lesotho, Malawi, Mauritius, Tanzania, Uganda, Zambia
and Zimbabwe.!”® More recently, along with the AU, the RECs have cooperated
to mount a continental response to the COVID-19 pandemic, coalesced around
the Africa Centre for Disease Control (Africa CDC).'” These efforts have inevita-
bly required engagement with IP frameworks, and as indicated previously, African
states lent their support to the TRIPS Waiver Proposal.

1.5 Book Overview

Against this background, the book proceeds as follows.

Chapter two discusses national IP policies and evaluates to what extent, if any,
they serve the public interest. Chapter three discusses IP harmonisation efforts by
RECs, including their IP policies, with a view to evaluating their public interest
goals and achievements, specifically the extent to which they have been trans-
lated to and implemented on the domestic plane by their member/partner states.
Chapter four considers the harmonisation and unification of IP frameworks by
ARIPO and OAPI, respectively, through a similar lens. Chapter five discusses
the key considerations in the development of a continental IP system, including
the various legal harmonisation models in play in Africa and beyond, as a back-
drop to chapters six and seven’s discussions of recent continental developments.
Chapter six outlines the historical development of plans to establish PAIPO and

174 EAC Regional Intellectual Property Policy on the Utilisation of Public Health-Related WTO-
TRIPS Flexibilities and the Approximation of National Intellectual Property Legislation (2013)
and Health Protocol on Public Health—Related WTO-TRIPS Flexibilities (2013), ECOWAS De-
velopment of a Harmonized TRIPS Policy for Adoption by ECOWAS Member States That Em-
ploy TRIPS Flexibilities to Improve Access to Medicines in the Region (2012) and Guidelines for
Implementation of TRIPS Flexibilities in National Legislation to Improve Access to Medicines in
the West African Region (2012).

175 COMESA Regional Policy on IP Rights and Cultural Industries (COMESA IP Policy) (2011).

176 SADC Ministerial Meeting Statement (2019).

177 See for example EQUINET and ECSA HC (2011).

178 See https://ecsahc.org/partners/

179 Medinilla, Byiers and Apiko (2020) p. 11.
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canvasses some public interest concerns that are raised by such development.
Chapter seven discusses the AfCFTA IP Protocol and chapter eight concludes
the text by discussing the viability of current and future IP harmonisation initia-
tives with reference to the current socio-economic status of African states. It asks
whether such harmonisation efforts would be in the public interest and urges
due consideration of individual states’ unique conditions and aspirations in any
harmonisation venture.
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2 National IP Policy Frameworks
in Africa

2.1 Introduction

This chapter reprises national IP policies on the continent. Attention is given to
IP policies because of their significant influence on IP legislation and the national
IP institutional infrastructure. The chapter seeks to identify the stated national IP
policy goals to gauge the appropriateness of national approaches to IP. For in-
stance, a policy foundation that does not centre developmental priorities as found
in the continental blueprint Agenda 2063 and national development plans, human
rights considerations nor acknowledge prevailing national socio-economic realities
is unlikely to be fit for purpose.

This chapter defines key terms used in the IP policy lexicon. Then it considers the
significance of IP policies in Africa and the factors affecting policy design, including
the role and impact of technical assistance. Next, it provides country profiles of some
IP policies in Africa. These profiles are non-exhaustive because of the paucity of
publicly available accurate information on national IP policies which is not remedied
by the existing repositories such as WIPOLex or regional IP organisation websites.
This is because a search of such repositories and websites shows that member states
do not timeously lodge their policies there and neither do they publish them on their
government websites. The chapter then evaluates these IP policies before concluding.

2.2 Definitions

It is apt to begin this chapter on IP policies with a clarification of terminology.
In the discourse on IP policy, the phrases one encounters most frequently are “IP
strategy,” “IP policy” and “IP plan.” An external evaluation of WIPO technical as-
sistance pointed out that WIPO and some of its member states appear to use these
terms interchangeably, even though there was a clear divergence in what the users of
each term meant by it.! It is therefore necessary to define these terms before embark-
ing on a substantive discussion to avoid replicating the shortcoming identified in
WIPO documents and to ensure that the discussion proceeds from a point of clarity.

1 Deere-Birkbeck and Roca (2011) p. 80.
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2.2.1 IP Policy

The definition of public policy is nebulous and several formulations have been sug-
gested over the years.? This work adopts the UN’s Committee of Experts in Public
Administration (CEPA) and the Division for Public Administration and Develop-
ment Management (DPADM) conceptualisation of public policy as:

1 The organising framework of purposes and rationales for government pro-
grams that deal with specified societal problems; and
2 The complex of programs enacted and implemented by the government.?

From this, one can deduce that an IP policy is the over-arching framework, con-
sisting of aims and objectives for government programs that are directed at issues
affected by, and affecting, IP. Such a policy would be cross-cutting, implicating
issues of culture, education, health, scientific innovation and trade.

2.2.2 IP Strategy

In ordinary parlance a strategy is simply “a planned series of actions for achiev-
ing something.” In policy discourse, a strategy is defined as a “high-level plan or
course of action that will be taken to bring change™ or to implement a policy. An
IP strategy would therefore be a government’s processes and procedures set to ac-
complish its IP policy objectives. WIPO advances the following two definitions of
IP strategy:¢

A set of measures formulated and implemented by a government to encour-
age and facilitate the effective creation, development, management and pro-
tection of IP at national level . . .

A comprehensive national document which outlines how all policy devel-
opments related to IP, and the implementation of these developments, should
take place in a coordinated manner within a national framework.

As will be seen, several African states have joint policies and strategies, aptly
named National IP Policy and Strategy (NIPPS). These are The Gambia, Ghana,
Namibia and Nigeria.

2 Dye (1972) p. 2, Anderson (1984) p. 3, Hogwood and Gunn (1984) pp. 23-24, Wilson (2006) p. 154.
Simon (2007) p. 1.

3 UN (n.d.).

4 Longman Dictionary of Contemporary English (2003).

5 Sykes (2011) p. 4.

6 WIPO Methodology for the Development of National Intellectual Property Strategies: Tool 1: The
Process.
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2.2.3 IPPlan

An IP plan is one level below a strategy. It arises out of the strategy and is one of
its constituent parts, as is clear from its definition as “a set of actions for achieving
something in the future, especially a set of actions that has been considered care-
fully and in detail.”” Plans are more “strategic or directive” than policies.® A series
of plans constitutes a strategy. Based on these definitions, to speak about IP plans is
to take a very detailed approach that focuses on implementation. This book focuses
on a higher level and discusses IP policies at the greatest level of abstraction when
compared to strategies and plans.

2.2.4 IP Development Plan

Another term that is also frequently encountered in WIPO and national literature is
“IP Development Plan” (IPDP). The earlier IPDPs are not publicly available, but
descriptions of them are. For example, a 2008 WIPO Press Release stated the fol-
lowing with regard to Ghana’s IPDP:

The World Intellectual Property Organisation (WIPO) reinforced its coop-
eration with the Republic of Ghana with the signing on May 7, 2008 of an
intellectual property (IP) development plan which aims to build the coun-
try’s capacity to create, protect and utilise IP as a power tool for economic
growth and development. . . . The IP Development Plan covers a range of
activities including legislative advice and workshops on strategic use of dif-
ferent aspects of the IP system targeting various stakeholders including small
and medium-sized enterprises, research and development institutes, and the
judiciary. It also includes support and advice to promote the development
of creative industries, electronic commerce, copyright collective manage-
ment, traditional knowledge, agricultural development and plant varieties.
The plan further seeks to enhance the country’s IP infrastructure through
modernising and automating national IP administration to ensure high qual-
ity service delivery, extensive training and public awareness programs and
the development of a national IP strategy to support economic growth and
development.’

An examination of publicly available IPDPs shows that they are IP—policy related
strategic documents which usually also include detailed implementation steps or
an IP Plan. Therefore, an IPDP is a comprehensive document made up of a state’s
IP policy direction, strategy and plans. This is seen in the case of Liberia which,

7 Longman Dictionary of Contemporary English (2003).
8 Howlett and Lejano (2013) p. 359.
9 WIPO (2008).
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following a needs evaluation,'® had an IPDP formulated in 2009, which was up-
dated with WIPO technical assistance in 2017." The 2017 IPDP contains the usual
constituent elements of a national IP policy, strategy and plans, including sections
on vision and mission, objectives, purpose, priority sectors and context. Whilst
IPDPs are structured like IP policies they are not IP policies. Three examples illus-
trate this point: first, Ghana adopted its National IP Policy and Strategy (NIPPS) in
2016. Second, Botswana had an IPDP and also adopted an IP policy in 2022. Third,
Mauritius’ 2017 IPDP expressly acknowledges that the state has no IP policy and
recommends that one be developed."

2.2.5 Policy Design, Governance and Public Administration

The process of crafting or formulating policy is known as policy design, which is
defined as

the effort to more or less systematically develop efficient and effective poli-
cies through the application of knowledge about policy means gained from
experience, and reason, to the development and adoption of courses of action
that are likely to succeed in attaining their desired goals or aims.!?

The policy design process unfolds in the context of governance and public ad-
ministration, a field that has been the subject of sustained scholarship for a long
time."* Oluwu notes that there are several definitions of governance and the concept
is contested.’> However, there are broadly two main core definitions. The first is
used by the UN and conceives of governance as an intra-governmental leadership
matter or “the manner in which (state) political leaders manage or use (or misuse)
power — whether it promotes social and economic development or pursues agendas
that undermine such goals.”!¢ The second category of definitions conceives of govern-
ance as “multi-organisational” and broader than governmental leadership because
it “focuses on the sharing of authority for public management between state and
non-state organisations.”"” The second definition has more currency and is more

10 Technical Assistance Database: Needs Evaluation and Technical Support Relating to the IP Devel-
opment Plan Formulation for the Republic of Liberia 9 March — 8 April 2009.

11 Republic of Liberia Intellectual Property Development Plan (IPDP) for the Government of Liberia
(2017), Republic of Liberia. Country Report on the Intellectual Property System, Republic of Li-
beria (2017).

12 Republic of Mauritius. National IP Development Plan for the Republic of Mauritius: Needs Evalu-
ation Report and Implementation Matrix (2017) p. 12 and p. 14.

13 Howlett and Lejano (2013) p. 359.

14 Olowu (2002) p. 345

15 Olowu (2002) p. 345.

16 Olowu (2002) p. 346.

17 Olowu (2002) p. 346.
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broadly accepted by scholars in the field.'® For instance, it is clearly expressed in
Howlett and Lejano’s following definition of governance as:"

the broadening of the notion of “government” away from a state-centered
concept toward more diffuse, often boundary-spanning, networks of govern-
mental and nongovernmental actors. . . . In its broadest sense, “governance”
is a term used to describe the mode of coordination exercised by state actors
in their interactions with societal actors and organisations.

The scope of this chapter does not extend to a detailed discussion of governance
and public administration. Rather, having stated these working definitions as
shown, it proceeds to consider the significance of IP policies in Africa and the fac-
tors affecting policy design, including the role and impact of technical assistance.
Thereafter, it turns to an overview of some IP policies in Africa. As indicated in
the introduction, this exercise is at best an approximation because there is as yet
no complete database of IP policies and repositories such as WIPOLex and the
regional IP organisations’ websites do not contain all their member states’ policies
nor do all states publish their IP policies.

2.3 The Importance of IP Policies in Africa

As briefly shown in chapter one, in the 21st century African states have become
more involved in the global IP law system, with one of their most auspicious mo-
ments being the adoption of the WIPO DA in 2007.% Since the adoption of the
WIPO DA, several projects have been initiated in Africa with a view to enhanc-
ing development through appropriately calibrated IP systems. These systems are
crafted through legislation thus making IP policies that inform the legislation a
focal area for analysis of IP systems.

In an ideal world, legislation is informed by a thoroughly researched policy
that has been comprehensively consulted upon. Many African states’ reality is far
from this ideal, as they have IP legislation that they inherited from their colonisers
and have had to review to comply with TRIPS without the benefit of meaningful
national policy formulation.?! Many African states embarked on policy formulation
only in the post-TRIPS era, some with the assistance of WIPO under the rubric of
WIPO DA Recommendation 10, which mandates WIPO:

To assist Member States to develop and improve national intellectual prop-
erty institutional capacity through further development of infrastructure
and other facilities with a view to making national intellectual property in-
stitutions more efficient and promot[ing] fair balance between intellectual

18 Olowu (2002) p. 346.

19 Howlett and Lejano (2013) pp. 365-366.

20 de Beer (2009) p. 15, Musungu (2010), May (2007).
21 Ncube (2018) p. 419.
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property protection and the public interest. This technical assistance should
also be extended to sub-regional and regional organisations dealing with in-
tellectual property.

This, then, is an important undertaking which should enable African states to reset
the course of their IP strategies, policies, law, institutions and practices in align-
ment with their developmental goals. Therefore, technical assistance must be care-
fully conceptualised and delivered to ensure that this opportunity is well used. In
particular, the way African states are leveraging technical assistance from WIPO
and other developmental agencies in the furtherance of their socio-economic goals
is of great significance. An external review and an evaluation of WIPO’s technical
assistance with respect to IP policy were conducted at the organisation’s behest.?
It is not possible for this chapter to undertake a similar evaluation because the
documents detailing the legislative and policy advice provided by WIPO and other
relevant information are held in confidence. Therefore, the following sections dis-
cuss WIPO technical assistance in relatively abstract terms, without reference to
the minutiae of the agreements between it and its member states, nor the full detail
of the activities carried out thereunder.

2.4 Factors Affecting IP Policy Design

Deere-Birkbeck states that national IP policy formulation and law reform pro-
cesses are significantly shaped by a trio of factors, namely “(i) the degree of
public engagement; (ii) the internal capacity of governments on IP matters;
and (iii) the degree of government coordination.”? Pugatch identifies the same
three factors although he merges (ii) and (iii) and creates a new third factor
of “global influences on decision-making regarding IP policies.”* The next
few paragraphs of this chapter discuss Deere-Birkbeck’s three factors and Pug-
atch’s fourth factor. The fifth factor it discusses is the role and impact of techni-
cal assistance.

Where these five factors are in deficit, the resultant IP policy and consequent
legislative reforms are sub-optimal. To put it differently, IP policy or reform that
has been hampered by limited public consultation, low levels of governmental ca-
pacity on IP and co-ordination, and policy space that has not been meaningfully
leveraged invariably fails to deliver outcomes that are in the national public in-
terest. Consequently, these policies or reforms fail to advance the relevant state’s
national socio-economic and developmental goals.

22 Deere-Birkbeck and Roca (2011), WIPO CDIP: Tenth Session. Geneva, 12—-16 November 2012.
Evaluation Report on the Project on Improvement of National, Sub-Regional and Regional IP Insti-
tutional and User Capacity. CDIP/10/7.

23 Deere-Birbkeck (2009) p. 113.

24 Pugatch (2011) p. 72.
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2.4.1 Public Engagement and Interest Representation

Stakeholders or policy actors involved in public engagement have been clustered
into three categories at primary, secondary and tertiary levels.”® The primary level
consists of the executive arm of government which, in the case of South Africa,
Booysen describes as being constituted of the ruling party, cabinet, the presidency
and policy bureaucrats. The last-named are defined as “top officials in government
departments, including the Directors-General and their immediate circles of policy
advisers and policy consultants.”? The secondary level comprises “policy partners
of government,” which will vary from state to state, but are most likely to include
business, labour, the legislature, the judiciary to the extent that it makes rulings that
affect policy formulation and implementation, and other spheres of government,
such as provincial and local government.?” The tertiary level includes those in civil
society and other actors who participate in policy making when the issues at stake
intersect with their mandate or the interests of the constituencies they serve or
represent. Stakeholder participation and public engagement are critically important
aspects of policy making and legislative processes which contribute to efforts to
make policies and laws context sensitive and aligned to national priorities. Con-
sequently, national laws and constitutions include provisions for stakeholder par-
ticipation and public engagement. For example, the Constitution of South Africa,
1996, at sections 56(d) and 69 (d) provides that the bicameral parliament, namely
the National Assembly and the National Council of Provinces, “may receive peti-
tions, representations or submissions from any interested persons or institutions.”
In addition, there are national guidelines on the conduct of public participation,®
as well as relevant case law.?

Amongst the many factors that negatively affect public consultation, perhaps
the key factor is the tendency to frame IP matters as technical issues upon which
only appropriately trained individuals can comment. Such perceptions are bol-
stered by the use of jargon in consultative documents that then places the debate
beyond those not schooled in the jargon and legalese. In addition, the failure to
properly contextualise these IP matters as having a wider societal significance also
discourages the public from engaging with them. In some cases this approach may
be intentional and adopted with a view to avoiding public engagement and in oth-
ers it may be an unintended consequence of the adoption of an overly technical ap-
proach. Public engagement may be encouraged by the involvement of civil society.

Another detrimental feature of public engagement and stakeholder consulta-
tion is the opportunity for the processes to be overrun by the views of the better
resourced and highly organised stakeholders, who then advance an unbalanced ap-
proach that best serves their interests to the disadvantage of other interests. This

25 Booysen (2001) p. 132.

26 Booysen (2001) p. 134.

27 Booysen (2001) pp. 136—139.

28 Republic of South Africa, Department of Provincial and Local Government (2007).
29 Nyati (2008).
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is most pronounced in states where corporate or business lobbying is entrenched
as a part of IP policy making and legislative processes, as is the case in the United
States.*® The phenomenon and its impact on multi-lateral norm setting has been
discussed by several scholars.?! On the African continent, such lobbying has not yet
reached the same extent, although there have been instances where concerns have
been raised about the manner of corporate interest representation. Whilst lobbying
has its place and may have a positive impact on policy making,* it is important to
comment, as has been done previously, on its potential negative impacts.

South Africa presents a case study of an instance where lobbying almost up-
ended a national policy making process. It was in the early stages of South Af-
rica’s policy design process when media coverage detailed the involvement of a
US-based lobbying firm in the process, to which the Minister of Health had a very
robust response, likening the leaked plan to genocide and an attempt to bulldoze
South Africa.*® He emphasised that the national approach was human rights based
and intended to preserve lives and health. This episode became known as Pharma-
gate 2 and led to leadership changes in the national association of pharmaceuti-
cal companies. The first Pharmagate related to the legislative amendments to the
Medicines and Related Substances Control Act of 1965 and involved litigation3
which was settled following a strong civil society campaign and a political resolu-
tion between South Africa and the US which included an executive order from the
Clinton administration.’® As I and others have argued, the discourse and strategies
employed by stakeholders in the public engagement process and related legislative
or policy design processes have a huge impact on how a state develops its IP in-
struments.*® From this instance, it can be seen that in South Africa three main types
of interventions have been deployed, namely lobbying, litigation and civil society
activism, including demonstrations.

2.4.2 Governmental Capacity and Co-ordination

In relation to governmental capacity, the most important determinant factors are
“the level of technical IP capacity in governments, the strength and efficiency of
government institutions, and the relative autonomy of IP offices responsible for
TRIPS implementation.”®’ Unfortunately, in most governmental institutions, tech-
nical capacity is weak and capacity resides in a few technocrat IP office staffers

30 Liu (1994) pp. 8788, Litman (2009).

31 Gad (2003).

32 Hall and Deardorff (2006) p. 69.

33 Ncube (2015) pp. 34-35.

34 The Pharmaceutical Manufacturers Association & Others v the President of the Republic of South
Africa & Others Case no 4183/98, High Court.

Executive Order 13155 of 10 May 2000 Access to HIV/AIDS Pharmaceuticals and Medical Tech-
nologies para 10(a).

36 Ncube (2022), Ncube (2021), Ncube (2015), Darch (2014), Heywood (2001).

37 Deere-Birbkeck (2009) p. 115.
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who receive significant levels of technical training from WIPO. The manner in
which technical assistance is rolled out, in such contexts, is significant primarily
because the sometimes IP-centric message of WIPO* gets fed without nuance to
developing country officials who imbibe the message and translate it into national
positions, without the necessary further calibration.*® One of the reasons for this
failure to factor in public interest considerations is that some of these technocrat
national IP office personnel often have no training in public policy.** Consequently,
their focus remains on national compliance with international obligations rather
than the appropriate nuancing of policy and law.*! Due to their expertise, they tend
to be autonomous and are often tasked with policy design through to legislative
drafting with little input from outside a closed circle of IP attorneys and right-
holder groups. Legislatures rely heavily on the expertise of IP offices and the re-
sponsible ministries and, feeling out of their depth, frequently simply pass these
laws without any input of their own nor of others outside the circle. This type of IP
regulation has been aptly labelled “insider governance.”*

This unfortunate state of affairs can be remedied in at least three ways. One is
to revise the WIPO message so that it is not primarily IP-centric and generic but
includes context-specific advice that is development orientated. Indeed, this is one
of the aims of the WIPO DA. The second way is to capacitate IP office and govern-
ment department personnel so that they are more appreciative of the developmental
and public interest relevance of IP and are skilled in aligning IP laws and policies
to these wider goals. The third way is to open up the insider governance model so
that other players who may be more public interest orientated are included in delib-
erations on policy formulation and/or reforms. Progress is being made on all three
fronts and although the policy making space remains heavily contested, the cen-
tring of developmental perspectives and the involvement of more voices in policy
formulation are welcome developments.

The third factor affecting IP reforms and policies, government coordination, is
affected by the relationship between government departments, those departments
with the relevant country’s Geneva representatives and between third parties such
as international organisations and donor agencies.* Here, national departments
may have different positions on certain aspects. For example, a department of trade
and industry may be more IP-centric and right-holder focused in its approach,
whilst a department of arts and culture or health may be more user-, patient- or
author/creator-friendly and thus less IP-centric in its views. If one of these depart-
ments is seized with IP policy making, it may do so in a manner that sidelines
the approach of the other departments. A country’s Geneva-based representatives

38 For example, WIPO technical assistance has been faulted for not incorporating flexibilities; see
Abdel Latif (2011) p. 37, Netanel (2009) p. 7.

39 Deere-Birbkeck (2009) pp. 114-115.

40 Deere-Birbkeck (2009) p. 115.

41 Deere-Birbkeck (2009) p. 116.

42 Deere-Birbkeck (2009) p. 116.

43 Deere-Birbkeck (2009) p. 117.
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may be more in tune with public interest views due to their proximity to, and
interaction with, international civil society groups. Therefore, they may advance
more pro-development positions on behalf of a country at international fora that
do not seem to be taken up at national level. At national level, right-holders may
have more influence over IP offices and government departments due to funding
models that see IP offices deriving most of their income from right-holder fees.
IP offices and government departments are also heavily influenced by WIPO in a
way that has been characterised as “a combination of material enticements and
socialization.”**

2.4.3 Global Influences

The fourth factor, that of global influences, is in turn a coalescence of three other
considerations.* First, states are obliged to comply with binding international 1P
agreements to which they are party. As noted in chapter one, this will invariably
include TRIPS. Secondly, they may also be bound to regional, sub-regional and
bi-lateral trade agreements which limit their policy choices. Policy space is often
whittled down by concessions made in trade agreements.*® Finally, as a result of
globalisation, they may have to factor in the interests of non-citizen parties. This
is mostly seen when industry lobbies get involved in domestic policy formulation
and legislative processes as seen in South Africa’s two “pharmagates,” discussed
previously.

2.4.4 Technical Assistance

IP-specific technical assistance may be rendered to developing countries and LDCs
directly by developed states, the WTO and WIPO, other UN specialised organisa-
tions, civic society or any other interested parties. The provision of legal-technical
assistance to its member states is one of WIPO’s core functions.*’ Following the
entry into force of TRIPS, WIPO and WTO entered into a co-operation agree-
ment regarding their mutual provision of legal-technical assistance and technical
co-operation to each other’s developing-country member states.*® More recently,
WIPO, WTO and WHO have hosted trilateral symposia and published studies
on public health, intellectual property and trade.” In recent years the symposia
have focussed on new technologies,”® and in the wake of the COVID-19 pan-
demic, the 2022 trilateral symposium held on 16 December 2022 was convened

44 Deere-Birbkeck (2009) p. 125.

45 Pugatch (2011).

46 Correa (2006), Sell (2007), Frankel (2008).

47 Article 4(v) Convention Establishing the WIPO (1967).

48 Article 4 Agreement between the WIPO and the WTO (1995). For commentary, see Salmon (2003).
49 WTO, WHO and WIPO (2020), WIPO (n.d.).

50 WIPO (2019).
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under the theme “COVID-19 Pandemic: Response, Preparedness, Resilience.”™!
The three organisations have also launched a technical assistance platform specific
COVID-19 to support member states.™

Developed countries are required to provide technical assistance to developing
and LDC WTO members to aid their efforts to implement TRIPS standards by Ar-
ticle 67 of TRIPS, which provides:

In order to facilitate the implementation of this Agreement, developed coun-
try Members shall provide, on request and on mutually agreed terms and
conditions, technical and financial cooperation in favour of developing and
least-developed country Members. Such cooperation shall include assistance
in the preparation of laws and regulations on the protection and enforcement
of intellectual property rights as well as on the prevention of their abuse,
and shall include support regarding the establishment or reinforcement of
domestic offices and agencies relevant to these matters, including the train-
ing of personnel.

This requirement is amplified by the annex to the protocol amending TRIPS of 8
December 2005 (WT/L/641), which provides:

5. With a view to harnessing economies of scale for the purposes of enhanc-
ing purchasing power for, and facilitating the local production of, pharma-
ceutical products, it is recognized that the development of systems providing
for the grant of regional patents to be applicable in the Members described
in paragraph 3 of Article 31bis should be promoted. To this end, developed
country Members undertake to provide technical cooperation in accordance
with Article 67 of this Agreement, including in conjunction with other rel-
evant intergovernmental organisations.

The process which has been followed to meet this obligation has included the
submission of status updates and detailed requests for assistance by LDCs to the
TRIPS Council, technical assistance fora and the implementation of some pro-
jects.” Technical assistance has been rendered to developing states and LDCs
pursuant to this process. There are numerous instances of the provision of such
technical assistance which are curated in a catalogue of DA projects and outputs.

51 WIPO (2022a).

52 The WHO-WIPO-WTO COVID-19 Technical Assistance Platform: www.who-wipo-wto-trilateral.
org/

53 Blakeney and Mengistie (2011) p. 250, referring to an IP Technical Assistance Forum sponsored by
the UK Department for International Development (DFID) in 2006 and a pilot project flighted by
the ICTSD Program on IPRs and Sustainable Development in collaboration with Saana Consulting
in 2007.
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However, for purposes of this discussion, the following two initiatives are of im-
mediate interest:

1 Improvement of National, Sub Regional and Regional IP Institutional and User
Capacity (Development Agenda Project DA 10 05)

2 The WIPO Director General-Led Framework on Designing National IP Strate-
gies* under which WIPO rolled out an IP Policy Toolkit.

These initiatives are outlined in the following sections.

Improvement of National, Sub-Regional and Regional IP Institutional
and User Capacity

This three-year project (WIPO DA Project DA 10 05) was initiated in April 2009
and completed in April 2012 under Recommendation 10 of the WIPO DA. It was
initially intended to be completed in two years with five pilot countries, namely
the Dominican Republic, Mali, Moldova, Mongolia and Tanzania.> Its objective
was the creation of tools to be used in the policy making cycle® by providing an
integrated set of policies and strategies, institutional and enterprise-level inter-
ventions, including tools and mechanisms, directed at IP administrations, at the
national, sub-regional and regional levels, and to enterprise support institutions,
the aim being to enhance both the efficiency and utilisation of the IP system in
developing LDCs, as well as countries in transition, by fulfilling their develop-
ment objectives.’’

For purposes of implementation, the project was divided into the following
three distinct rungs:>®

a) to develop and pilot a standard methodology for IP policy/strategy devel-
opment and institutional reform;

b) to promote work sharing or other cooperation mechanisms, with a focus
on the Caribbean region; and

54 www.wipo.int/ipstrategies/en/.

55 WIPO CDIP: Eighth Session. Geneva, 14-18 November 2011. Progress Reports on Development
Agenda Projects. CDIP/8/2 Annex VIII pp. 2-3.

56 WIPO Methodology and Tools for the Development of National IP Strategies (2014). Also see
WIPO; CDIP. Project Documents for Implementation of Recommendations 2, 5, 8, 9 and 10.
CDIP/3/INF/2. (2009), CDIP Progress Report on Projects for Implementation of Recommendations
2,5, 8,9and 10. CDIP/4/2 Annex VIII (2009).

57 WIPO CDIP: Sixth Session. Geneva, 22-26 November 2010. Progress Reports on Development
Agenda Projects. CDIP/6/2 Annex IX p. 1.

58 WIPO CDIP: Tenth Session. Geneva, 12-16 November 2012. Evaluation Report on the Project
on Improvement of National, Sub-Regional and Regional IP Institutional and User Capacity.
CDIP/10/7 p. 8.
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¢) to develop and/or improve IPR support services for SMEs, through de-
veloping and piloting standardised methodology for surveys/studies on IP
and SMEs, training of trainers and further developing IP panorama.

Of these items, rung (a) is of relevance to this section. A sixth pilot country, Alge-
ria, was included in the project in May 2011.% This project was externally reviewed
along with other WIPO technical assistance projects in the 2008-2010 biennium
and a final review report was issued in August 2011.° This report found that the
project implementation process was iterative and responsive but that the audit and
benchmarking tools which had been developed were “imperfect.”! It pointed out
specific inadequacies in the benchmarking questionnaire and lamented the fact that
the toolkit did not provide countries with implementation, monitoring and evalua-
tion support after their adoption of IP policies.®> In May 2012 the DAG group and
the Africa Group proposed that the Secretariat should publish the “tools, methodol-
ogies and other relevant documentation” that were developed under this project.®
Consequently, the toolkit was published on the WIPO website and may be used by
any country. It consists of the following four tools:

Tool 1: The Process®

Tool 2: Baseline Questionnaire®

Tool 3: Benchmarking Indicators®

Tool 4: National IP Strategies (NIPS) Online Survey®’

Following the completion of the project and the publication of the toolkit, WIPO
undertook its own review of the project, under the leadership of an external expert.
This review found that its implementation process was sufficiently consultative
and responsive to the needs of member states.® The review also found that the

59 WIPO CDIP: Eighth Session. Geneva, 14-18 November 2011. Progress Reports on Development
Agenda Projects. CDIP/8/2 Annex VIII p. 3.

60 WIPO (2012), Deere-Birkbeck and Roca (2011).

61 Deere-Birbkeck and Roca (2011) p. 82.

62 Deere-Birkbeck and Roca (2011) pp. 83—84.

63 WIPO CDIP: Ninth Session. Geneva, 7-11 May 2012. Joint Proposal by the Development Agenda
Group and the Africa Group on WIPO’s Technical Assistance in the Area of Cooperation for De-
velopment. CDIP 9/16.

64 WIPO Methodology for the Development of National Intellectual Property Strategies: Tool 1: The
Process WIPO Pub_958 1 (2014).

65 WIPO Methodology for the Development of National Intellectual Property Strategies Tool 2: Base-
line Questionnaire WIPO Pub 958 2 (2014).

66 WIPO Methodology for the Development of National Intellectual Property Strategies Tool 3:
Benchmarking Indicators WIPO Pub 958 3 (2014).

67 WIPO Methodology for the Development of National Intellectual Property Strategies Tool 4: Na-
tional IP Strategies (NIPS) Online Survey (2014).

68 WIPO CDIP: Tenth Session. Geneva, 12—16 November 2012. Evaluation Report on the Project
on Improvement of National, Sub-Regional and Regional IP Institutional and User Capacity.
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toolkit is both “replicable and adaptable,” as evidenced by its use by at least 10
other countries.® However, it found that a “baseline analysis” ought to have been
conducted in Tanzania prior to the commencement of work on a single IP policy
for the country’s bifurcated legal regime.” The evaluation report noted that whilst
the project had been “fairly well designed,” significant “political risks associated
with both the IP strategies and the subregional/regional component of the project”
had been overlooked.” These risks were the national contexts and the political
processes which were the ultimate determinants of whether policies were adopted.
Consequently, although draft policies had been prepared, not all of the pilot states
adopted them. The evaluation team made the related point that the abrupt end of
the project meant that beneficiary states were uncertain as to the next steps and who
had responsibility for them, citing Tanzania as an example of this, which resulted
in stagnation.™

After the conclusion of the project in 2012, work seemed to be continuing on
Tanzania’s IP policy, in 2022, a decade later. In a report at the end of 2014, WIPO
reported that it was still in consultation with Tanzania in relation to the formula-
tion of its IP Strategy and IP Policy.” A bifurcated national IP policy has been
developed, heeding the 2012 review report’s comments on the need for separate
policies for Tanzania-Mainland and Zanzibar. The Business Registrations and
Licensing Agency, which administers IP for Tanzania-Mainland, published an
action plan for the development of IP policies for the mainland and Tanzania-
Zanzibar on its website.” However, as of January 2023 the policies had not yet
been formally adopted by Tanzania. Likewise, for Algeria, another project pilot
state, beyond a series of entries in the Technical Assistance Database on the for-
mulation of a national IP strategy for Algeria in 2011-2012,7 there is no public
information on the adoption of an IP policy. These two examples demonstrate
very slow progress towards the conclusion of a policy making process, even with
technical assistance.

CDIP/10/7 p. 16.

69 WIPO CDIP: Tenth Session. Geneva, 12—16 November 2012. Evaluation Report on the Project
on Improvement of National, Sub-Regional and Regional IP Institutional and User Capacity.
CDIP/10/7 p. 17.

70 WIPO CDIP: Tenth Session. Geneva, 12—16 November 2012. Evaluation Report on the Project
on Improvement of National, Sub-Regional and Regional IP Institutional and User Capacity.
CDIP/10/7 p. 17.

71 para 34 and 35.

72 para. 38.

73 WIPO Committee on Development and Intellectual Property (CDIP): Thirteenth Session. Geneva,
19-23 May 2014. Director General’s Reports on Implementation of the Development Agenda. CDIP
13/2.

74 Action Plan for Realising the IP Potentials of Tanzania.

75 WIPO Technical Assistance Database Beneficiary Country: Algeria www.wipo.int/tad/en/activity-
searchresult.jsp?bentry=DZ
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WIPO Framework for Developing National IP Strategies for Innovation

In 2011 WIPO also initiated a second project, the Framework for Developing
National IP Strategies for Innovation (the IP Strategies Framework), which it de-
scribes as having been established

to create a framework to assist all countries in developing national IP strate-
gies for innovation which directly reference and support their development
needs and priorities and take into account their specific economic circum-
stances and aspirations. The framework, which will provide a conceptual
basis for the design of IP strategies, has strong links with project DA 10 05,
which aims to develop a practical methodology, validated by a piloting pro-
cess in selected countries, using a series of practical tools.”

The framework was to be developed by “expert working groups comprised of emi-
nent development economists from around the world, IP experts and advisors from
UN organisations, in the fields of trade, environment, culture and education, in-
dustry, health, agriculture, and science and technology.””” This project approached
IP policy making from a different vantage point than that taken by the WIPO DA
project. The former project was conceptualised as a “high-level,” expert-driven
initiative aimed at ministerial level, whilst the latter was “a bottom or ground up
approach” aimed at giving voice to “national stakeholders.””® The 2011 External
Review Report noted that a clear articulation of the synergy between the two pro-
jects was required.” It was not possible at that stage for the external reviewers to
undertake an in-depth evaluation of the IP Strategies Framework project as it was
in very early stages of implementation.

The DAG and Africa Group echoed the external reviewers’ call for clarification
of the relationship between the two projects and requested that regular updates be
provided to the CDIP on the IP Strategies Framework project’s objective, purpose,
methodology and outcomes.*

76 WIPO CDIP: Eighth Session. Geneva, 14-18 November 2011. Progress Reports on Development
Agenda Projects. CDIP/8/2 Annex VIII p. 3.

77 WIPO CDIP: Eighth Session. Geneva, 14-18 November 2011. Progress Reports on Development
Agenda Projects. CDIP/8/2 Annex VIII p. 3. Also see WIPO General Assembly Forty-First (21st
Extraordinary) Session. Geneva, 1-9 October 2012. Report of the CDIP. WO/GA/41/12 Appendix
111 pp. 4-5.

78 Deere-Birkbeck and Roca (2011) p. 84.

79 Deere-Birkbeck and Roca (2011) p. 85.

80 WIPO CDIP: Ninth Session. Geneva, 7-11 May 2012. Joint Proposal by the Development Agenda
Group and the Africa Group on WIPO’s Technical Assistance in the Area of Cooperation for Devel-
opment. CDIP 9/16 p. 10.
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Following this, the management response to the External Review, tabled at the
CDIP’s ninth session in 2012, indicated that the two projects were®!

being mainstreamed into the Organisation’s work, in collaboration with the
Regional Bureaus, and will be further developed and implemented through
the Regional Bureaus’ work. The ensuing national IP strategies will provide
the comprehensive framework for WIPO’s IP-related technical assistance to
countries to ensure alignment with national development goals and account-
ability, as recommended in the Report.

Having thus been mainstreamed, the two projects were then not reported upon in
the Director General’s Reports on Implementation of the Development Agenda and
Progress Reports submitted to the CDIP at its 11th session (May 2013),%2 12th ses-
sion (November 2013),% 13th session (May 2014)3 and 14th session (November
2014),% nor in any subsequent reports since then.

The Dakar Declaration on IP for Africa

As outlined in chapter one, the Dakar Declaration on IP for Africa of 2015 was
a pointed articulation of Africa’s expectations regarding technical assistance pro-
vided in the process of mainstreaming the WIPO DA. Chronologically, it followed
the conclusion of the two projects outlined earlier and therefore can be taken to be
informed by their experience of technical assistance up to that point. In brief; it
emphasised the need for the provision of technical assistance that is development
orientated, centres stated priorities and is coordinated with the relevant AU struc-
tures, RECs, ARIPO and OAPI. In other words, it should be context specific and
grounded in local realities and informed by the expertise and experience of local
institutions. Technical assistance rendered by WIPO since 2015 would therefore be
expected to be guided by these expectations.

81 WIPO CDIP: Ninth Session. Geneva, 7-11 May 2012. Management response to the external re-
view of WIPO technical assistance in the area of co-operation for development (CDIP/8/inf/1).
CDIPY/14.

82 WIPO CDIP: Eleventh Session. Geneva, 13—17 May 2013. Director General’s Report on Implemen-
tation of the Development Agenda. CDIP/11/2.

83 WIPO CDIP: Twelfth Session. Geneva, 18-21 November 2013: Progress reports. CDIP 12/2.

84 WIPO Committee on Development and Intellectual Property (CDIP): Thirteenth Session. Geneva,
19-23 May 2014. Director General’s Reports on Implementation of the Development Agenda. CDIP
13/2.

85 WIPO CDIP: Fourteenth Session. Geneva, 10-14 November 2014. Revised Report on the Measure-
ment of the Millennium Development Goals (MDGs) in other United Nations Agencies and Special-
ized Agencies, and on the Contribution to WIPO to the Implementation of the MDGs (November
2014) CDIP/14/12 Rev. Annex II, 8; and CDIP: Fourteenth Session. Geneva, 10—14 November
2014. Progress Reports. CDIP/14/2.
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2.5 State Profiles: National IP Policies

This section summarises the findings of a survey of African states’ IP policies con-
ducted primarily online through searching WIPO’s online repository of national IP
laws and related literature, WIPOLex,*® WIPO’s Technical Assistance Database,?’
the relevant states’ government websites and a general internet search for news and
other reports.®® The aim of the survey was to

1 determine if a country has an IP policy in place;
if there is a policy in place, to summarise the policy; and

3 ifthere is no policy, to establish if there is any publicly available information on
the preparation of such a policy.*’ In some states, there is an IPDP in place and
where this is the case it is indicated.

Where an IP policy or IPDP is both in place and publicly available, a brief com-
mentary on its contents is given. However, in many cases these were not publicly
available. There are separate sections dealing with policies and IPDPs as these are
different instruments.

A major limitation of the survey was the lack of publicly available official infor-
mation about national IP policies. States seem to prefer maintaining their policies
in confidence and WIPOLex and other repositories publish only what is submitted
to them for publication. The WIPO Technical Assistance Database is useful since
it provides details of activities and even though it does not disclose the substantive
content of technical legal advice given. The details pertaining to those activities
that are listed are also scant. All that is usually provided is a meeting title, without
an agenda or related documents.” The picture that emerged from the survey is thus
limited. However, it is useful to the extent that it maps IP policy development in
Africa.

The findings of the first survey were tabulated in the first edition and reflected
10 states with an IP policy or IPDP in place, 19 states with IP policies under formu-
lation and 25 states for which no IP policy formulation information was available.’!
Since then, there have been several changes as follows:

(1) Some previously unavailable documents are now available, making it possible
to assess them and categorise them properly. For instance, whilst reliance was
placed on references reporting that IP policies or strategies were in place for
Liberia, Mauritius, Senegal and Seychelles, it is now clear that the instruments
are actually IPDPs.

86 www.wipo.int/wipolex/en/main/home

87 www.wipo.int/tad/en/

88 See Ncube (2013-2015) for early survey results.

89 Ncube (2013).

90 For a similar finding see Deere-Birkbeck and Roca (2011) p. 95.
91 Ncube (2016) p. 54.
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(2) Policy making has been completed and new IP policies were adopted by sev-
eral states, namely Botswana, Egypt, The Gambia, Madagascar, Malawi, Na-
mibia, Nigeria, South Africa, Uganda and Zimbabwe.

(3) Existing policies were revised and issued for a new term in Rwanda and
Zambia.

(4) IPDPs have been revised and issued for a new term in Liberia and Mauritius.

(5) IP policies have run their term and are yet to be renewed in Mozambique (IP
Strategy 2008-2018) and Zimbabwe (IP Policy 2018-2022); and

(6) Several states are continuing or have stalled in their policy making processes.

Acrevised table (Table 2.1) is presented that reflects these updates. The table also re-
flects the existence of REC IP policies, some of which were developed with WIPO
technical assistance® (discussed in chapter three) because although some states
do not have national IP policies, they draw guidance from the REC policies. The
table is followed by a narrative summary which provides further information on
those states that have IP policies and IPDPs as well those states that are currently
engaged in policy formulation. The summaries note only the main or overarching
objectives of each policy and do not itemise specific objectives. Each policy refer-
ences relevant development-orientated national instruments such as national de-
velopment plans (NDPs), related national policies and legislation. Some also refer
to constitutional provisions. Many states have [P-adjacent policies which include
policies on IP, TK and TCEs.” These aspects are not detailed in the summaries,
which focus exclusively on IP policies.

2.5.1 States With National IP Policies

Botswana

Botswana’s National Competition Policy (2005) expressly excludes IP from its
ambit. The country’s Research, Science, Technology and Innovation (RSTI) policy
(Republic of Botswana. Ministry of Infrastructure Science and Technology 2011)
states at clause 5.9.3 that a national IP policy “needs to be developed.” Conse-
quently, the IPDP for the Republic of Botswana (2012) included a report on an IP
Audit and a strategy road map for the development of a national IP policy. At the
end of 2014, WIPO reported that it was in consultation with Botswana in relation

92 COMESA IP Policy (2011) supra, EAC Regional Policy on the Utilisation of Public Health WTO-
TRIPS Flexibilities (2013) supra, ECOWAS Guidelines for Implementation of TRIPS Flexibilities
in National Legislation to Improve Access to Medicines in the West African Region (2012) supra,
SADC IP Framework and Guidelines (2018) supra, Technical Assistance Database: Visit to WIPO
Headquarters by Three Senior Officials from COMESA, October 2011.

93 For example, South Africa: Policy Framework for the Protection of Indigenous Traditional Knowl-
edge Through the Intellectual Property System and the Intellectual Property Laws Amendment Bill
(2008) and Kenya: National Policy on Traditional Knowledge, Genetic Resources and Traditional
Cultural Expressions (2009).
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Table 2.1 1P Policies in Africa

REC IP POLICY COVERAGE
COMESA EAC TRIPS Policy
Burundi, Comoros, Democratic Burundi

Republic of Congo, Djibouti, Egypt, Kenya

Eritrea, Eswatini, Ethiopia, Kenya, Rwanda

Libya, Madagascar, Malawi, Mau- Tanzania

ritius, Rwanda, Seychelles, Sudan, Uganda

Uganda, Zambia, Zimbabwe

ECOWAS TRIPS Policy

Benin, Burkina Faso, Cape Verde,
Coéte d’Ivoire, The Gambia, Ghana,
Guinea, Guinea-Bissau, Liberia,
Mali, Niger, Nigeria, Senegal, Sierra
Leone, Togo

States With National IP Policies (14)
. Botswana (2022)*
. The Gambia (2018)
. Ghana (2016)*
Egypt
. Madagascar (2016)
. Malawi (2019)
. Mozambique (2008-2018)
States With IPDPs (6)
15. Eswatini
16. Liberia***
17. Mauritius***

N AL~

SADC IP Framework and Guidelines

Angola, Botswana, Comoros, Democratic
Republic of Congo, Eswatini, Lesotho,
Madagascar, Malawi, Mauritius, Mozam-
bique, Namibia, Seychelles, South Africa,
United Republic of Tanzania, Zambia,
Zimbabwe

8. Namibia (2019-2024)
9. Nigeria (2022)

10. Rwanda (2018)**

11. South Africa (2018)
12. Uganda (2019)

13. Zambia (2020)**

14. Zimbabwe (2018-2022)

18. Sdo Tomé and Principe
19. Senegal
20. Seychelles

States With IP Policies Under Formulation (11)

21. Algeria

22. Burundi

23. Central African Republic
24. Chad

25. Kenya

26. Lesotho

27. Mali

28. Séo Tomé and Principe
29. Sierra Leone

30. Tanzania

31. Togo

* Where a state has both and IPDP and an IP policy, only the IP policy is reflected in the table.

** Second policy
*** Second IPDP

to the formulation of its IP strategy.®* Following the completion of a mapping exer-
cise in 2011 and 2012, an IP Field Study report in 2017° and the necessary policy
formulation processes, the Botswana IP Policy (BIPP) was launched in November
2022. The policy consists of seven chapters, titled as follows: (1) Introduction,

94 WIPO Committee on Development and IP (CDIP) Revised Report on the Measurement of the
Millennium Development Goals (MDGs) in Other United Nations Agencies and Specialized Agen-
cies, and on the Contribution to WIPO to the Implementation of the MDGs (November 2014)
CDIP/14/12 Rev. Annex 11, 8.

95 Republic ofBotswana IP Policy (BIPP) (2022) p. 17.
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(2) Background, (3) Botswana’s IP Landscape, (4) I[P Framework, (5) Policy Fo-
cus Areas, (6) IP Policy Institutional Structure and (7) Policy Review, Monitoring
and Evaluation. The BIPP lists the following five policy priority areas: (1) Enabling
IP Governance Framework, (2) Financing for IP Generation and Commerciali-
sation, (3) Development of IP Awareness, Education and Training Capacities,
(4) IP Entrepreneurship and Enterprise Development and (5) strengthening IP ne-
gotiant structures.’® The priority industries addressed under (4) are agri-business
and agro-industries, the creative sector, healthcare, tourism, and information com-
munications technologies.”” The main policy objective is “to ensure that the entire
IP governance framework contributes towards the harnessing of the country’s IP
potential for economic transformation as well as inclusive and sustainable eco-
nomic growth and development.”®

Egypt

Egypt’s National IP Strategy (NIPS) was launched on 21 September 2022.% As of
January 2023, the NIPS was not publicly available, so reliance as to its contents
is placed on others. Loufti notes that these four goals drive it: “(1) Governance of
the IP institutional Structure, (2) Configuring the legislative environment for IP,
(3) Optimising the economic return of IP in achieving the sustainable development
goals and (4) Raising awareness in the Egyptian society about IP.”'® The duration
of the policy is reportedly five years (2022-2027), but without examining it, it is
neither possible to confirm that nor to comment on it.

The Gambia

The Gambia’s NIPPS 2018 was adopted by the cabinet in 2019.'! Its contents
comprise the following: (1) Introduction, (2) Vision, (3) Mission, (4) Objectives,
(5) Policy Guiding Principles, (6) Key Policy and Strategic Issues, (7) Implemen-
tation, (8) Monitoring, Evaluation and Review and (10) Five-Year Implementa-
tion Plan. In the discussion of the Policy Guiding Principles, the NIPPS states
that its main objective is “to provide a framework for effective utilisation of IP
as an instrument for meeting national and sectoral development policy goals and
enhancing social and economic development.”'? It recommends that “existing
intellectual property laws [be] revised and new laws [be] enacted considering
the goals and objectives of national and sectoral development policies, the need
for balance between the interest of the right holders and the public as well as
exploiting flexibilities available in international IP treaties to which the country

96 BIPP (2022) pp. 22-26.
97 BIPP (2022) pp. 24-26.
98 BIPP (2022) p. 22.
99 WIPO (2022b), Republic of Egypt (2022).
100 Loutfi (2022).
101 Ceesay 2020.
102 Republic ofThe Gambia NIPPS (2018-2023) p. 8.
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belongs.”! Worth noting is that it prioritises “empowerment of the youth and
women, meeting the needs of persons with disabilities, addressing environment
concerns and promotion of green technologies.”'®* The implementation section
outlines a timeframe, institutional arrangements, popularisation and resource
mobilisation.

Ghana

Ghana’s NIPPS was formulated under the auspices of the Swiss Ghana IP Project,
which was a partnership between Ghana’s Ministry of Trade and Investment, Min-
istry of Justice and the Swiss Federal Institute of IP.!% The policy was developed
with assistance from the US Commercial Law Development Program!®® and WIPO
under an IPDP concluded in 2008.'” The NIPPS was adopted'® and launched in
2016.' T was unable to locate a copy of the NIPPS so it is not possible to outline
its contents.

Madagascar

Madagascar was working on its national IP policy by 2013,"° with financial as-
sistance from the WTO and technical assistance from WIPO.!"! The IP Policy was
launched in 2016,''? however it has only been published in French.

Malawi

Malawi launched its National IP Policy in 2019 after a lengthy formulation process
that was in motion by 2011, when it was reported that the country had a draft IP
Policy."® The policy has the following sections: (1) Introduction, which includes
the policy’s purpose and how it aligns with other national policies and international
instruments, (2) Broad Policy Direction, consisting of goal, outcomes and objec-
tives, (3) Policy Priority Areas and (4) Policy Implementation Arrangements. Two

103 Republic of The Gambia NIPPS (2018-2023) p. 7.

104 Republic of The Gambia NIPPS (2018-2023) p. 7.

105 Hopeson (2013), Swiss Federal Institute of Intellectual Property (2011).

106 US Commercial Law Development Program (n.d.).

107 Mould Iddrisu (2010), WIPO (2008).

108 Swiss State Secretariat for Economic Affairs (SECO) (2013) p. 14.

109 Ntrakwah-Mensah (2016).

110 WIPO support to NEPAD in collaboration with other United Nations Agencies (2012-2013)
p.- 1.

111 Technical Assistance Database: Reconnaissance Mission as Part of the Formulation of Innovation
and Intellectual Property Policy and Strategy in Madagascar and Planning and Training Mission as
Part of the Technology Support Centers Program, 26-30 August 2013.

112 Republic of Madagascar, National Policy and Strategy of Innovation in the Field of Intellectual
Property for Madagascar (2016).

113 Chatema (2011).
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annexes are appended to the policy, namely an Implementation Plan for 2019-2023
and a Monitoring and Evaluation Plan. The priority areas listed under (3) are an
“effective institutional framework for modernising administration of IPRs, genera-
tion and protection of IP Assets, Effective and Balanced Legal Regime for IPRs and
IP Awareness Creation and Capacity Building.”!'* The main policy objective is to
“leverage IP as a tool for promoting and stimulating creativity and innovation for
economic growth and development.”!!?

Mozambique

Mozambique’s ten-year [P Strategy (2008—2018) articulates the following vision:

“The Mozambican government regards intellectual property as an instrument
for stimulating and protecting creativity and innovation to promote the coun-
try’s economic, scientific, technological and cultural development.”!¢ Its
overall goal is “to create the basic preconditions for promoting creativity, the
results of scientific and technological research and local innovative capacity,
thereby furthering the use of the intellectual property system for the benefit
of the scientific, technological, economic, cultural and social development of
the country.”!"’

The strategy cross-references several relevant national policies. It canvasses the
current [P laws of the country, discusses the significance of IP and presents a stra-
tegic framework. This framework targets the following seven areas: (1) Dissem-
ination of IP; (2) Education and IP; (3) Scientific and Technological Research;
(4) Innovation and Competitiveness in Industry; (5) Traditional Knowledge and
Biodiversity; (6) Creativity and Development of the Cultural Industry; and (7) Ad-
ministration of the IP System. Annex II of the strategy presents an IP Action Plan
which outlines 25 strategic goals to which short-term and medium-term actions are
assigned. The mid-term achievement target was set as 2012. The policy was imple-
mented and has lapsed, but has not yet been renewed, although plans are reportedly
being made to do so.

Namibia

Namibia’s NIPPS 2019-2024 developed with support from WIPO and was founded
partially on an IP needs assessment which was also supported by WIPO.!"® The
NIPPS is structured into four parts, namely (1) introduction, background, rationale,
alignment and policy guiding principles, (2) policy direction consisting of vision,

114 Republic of Malawi, National IP Policy (2019) pp. 7-12.

115 Republic of Malawi, National IP Policy (2019) p. 6.

116 Republic of Mozambique, IP Strategy (2007) p. 17.

117 Republic of Mozambique, IP Strategy (2007) p. 18.

118 Republic of Namibia, National IP Policy and Strategy (NIPPS) (2019-2024) p. 2.
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mission and goals and policy objectives and strategies, (3) implementation frame-
work consisting of institutional arrangement, legal and regulatory arrangements,
resource mobilisation, monitoring and evaluation framework and reporting and
advocacy and dissemination (communication strategy) and (4) conclusion.!*® It has
two annexes, one being an implementation five-year plan and the other a bibliogra-
phy. The objectives of the NIPPS are:!?

using the intellectual property system as a tool for meeting development
policy goals, encouraging the generation, protection and exploitation of
intellectual property assets; providing guidance in the strengthening of the
intellectual property legal and institutional framework; linking the national
IP system with the international IP system and maximizing from opportuni-
ties offered by its membership to regional and international IP treaties and
organisation s that administer such treaties.

Nigeria

Nigeria had commenced an IP policy formulation process, with technical assistance
from WIPO, by 2013."2! By June 2022, this process had generated a final draft of the
NIPPS. It is expected that it will be validated, which may lead to some changes in the
text, then it would be launched soon thereafter. The June 2022 version consists of six
chapters: (1) Introduction, (2) Situational Analysis, (3) Strategic Direction, which in-
cludes vision, mission and strategic objectives, (4) Policy Objectives and Strategies,
which itemises nine aspects, (5) Programs and Projects, which lists nine focal aspects
and (6) Implementation Structure, which covers the necessary framework, commu-
nication, resource mobilisation, and monitoring, evaluation and reporting. The main
policy objective is “to contribute towards the realization of Nigeria’s current devel-
opment plan (2021-2025) and long-term development agenda (Vision 2050).”122

Rwanda

Rwanda’s first IP policy (2009)'?* ran its course and was revised in 2018. The
revised policy consists of nine main topics as follows: (1) The Issue, (2) Context
and Background, (3) Vision, Mission and Objectives, (4) Analysis, which covers
IPRs, TK and TCEs, IP administration, enforcement and awareness, (5) Stake-
holder Views, (6) Implementation Plan, (7) Financial Implications, (8) Legal
Implications and (9) Handling Plan. Annexed to the policy is an implementa-
tion road map covering the periods from March 2018 onwards and March 2019

119 Republic of Namibia, NIPPS (2019-2024) p. 4.

120 Republic of Namibia, NIPPS (2019-2024) p. 12.

121 WIPO support to NEPAD in collaboration with other United Nations agencies (2012-2013) p. 3.
122 Republic of Nigeria, NIPPS (June 2022) p. 27.

123 WIPO support to NEPAD in collaboration with other United Nations agencies (2013) p. 3.
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onwards without identifying any further dates. Under heading 4 are several leg-
islative reform proposals with regard to each of the IPRs covered. The policy
also expressly refers to TRIPS flexibilities and to the EAC TRIPS Flexibilities
Policy in relation to patents.!>* The policy’s main objective is as stated at para-
graph 3.3 as being to provide “guidance and a road map to ensure that the IP
laws, practices and strategies in Rwanda support and facilitate the achievement
of the country’s high-level vision and targets.”

South Africa

After a long, drawn-out process, during which the draft national IP policy was re-
leased for public comment in September 2013, South Africa’s IP policy Phase I was
adopted by the cabinet in May 2018, as noted in chapter one. It consists of these
substantive parts: (1) Introduction, (2) Problem Statement, (3) Purpose, (4) Strategy,
(5) Inter-Ministerial Committee on IP, (6) Phase I, which focuses on IP and public
health and international co-operation, (7) In-Built Agenda and (8) Conclusion.

The section on IP and public health covers these areas: (1) local manufacture and
export, (2) substantive search and examination in the health sector, (3) patent op-
position, (4) patentability criteria, (5) disclosure requirements, (6) parallel importa-
tion, (7) exceptions, (8) voluntary licences, (9) compulsory licences, (10) IP and
competition law and (11) rule of law, legal certainty and security of investments.!?

The policy states that its

overarching objective is to ensure that this comprehensive IP Policy becomes
a just, balanced, and integral part of the broader development strategy for
South Africa by assisting in transforming the South African economy, and
thereby leveraging human resources for the broader economic benefit, in-
creasing local manufacturing, and generating more employment.'2¢

It recommends several key reforms, including the introduction of substantive pat-
ent application examination “in the health sphere” and to leverage TRIPS health-
related flexibilities to ensure that the protection of IPRs is coupled with “promoting
public health, local manufacture, research and development, innovation, food
security, environmental considerations, transfer of technology and broad socio-
economic development.”'?’ The In-Built Agenda section indicates areas to be ad-
dressed in Phase II of the policy, which include “IPRs and the informal sector” and
“IPRs and the environment/climate change/green technologies.”® It also contains
the monitoring and evaluation aspects of the policy.

124 Republic of Rwanda Revised IP Policy (2018) pp. 15-16.

125 The Intellectual Property Policy of the Republic of South Africa Phase I (2018) pp. 15-31.
126 The Intellectual Property Policy of the Republic of South Africa Phase I (2018) p. 2.

127 The Intellectual Property Policy of the Republic of South Africa Phase I (2018) p. 5.

128 The Intellectual Property Policy of the Republic of South Africa Phase I (2018) pp. 43—44.
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Uganda

Uganda formulated its national IP policy with technical assistance from WIPO'¥
and adopted it in 2019.'*° The policy consists of two chapters. The first chapter has
the following subheadings: (1) Introduction, (2) Background and Context, (3) Situ-
ation Analysis, (4) Problem Statement and (5) Policy Development Process. The
second chapter has the following headings: (1) Vision, (2) Mission, (3) National IP
Policy Issues, (4) Policy Goals, (5) Policy Objectives, Statements, Strategies and
Key Actions and (6) Policy Implementation. An IP policy monitoring and evalua-
tion matrix is annexed to the policy. The main objectives or goals of the policy are:
“a) To establish appropriate IP infrastructure that supports innovation and creativ-
ity; b) To develop human capital for the IP value chain; and c¢) To enhance utilisa-
tion of the IP system.”!3!

Zambia

Zambia’s first IP policy (2009) was finalised and adopted in 2010.'*2 The 2009
policy contained an overview of then current law, a statement of the country’s
vision and goals for IP, a synopsis of related national policies, a discussion of
guiding principles and a ten-year implementation framework. It also discussed the
country’s aspirations with regard to the protection of traditional knowledge and
new plant varieties. The revised policy was adopted in 2020. It consists of the fol-
lowing chapters: (1) Introduction, (2) Situation Analysis, (3) Vision, (4) Rationale,
(5) Guiding Principles, (6) Policy Objectives, (7) Measures and (8) Implementa-
tion Framework. The overall objective of the revised policy is “to facilitate the
creation of an environment that stimulates and fosters the generation, protection,
enforcement, management and increased exploitation of IPRs.”!33

Zimbabwe

Zimbabwe formulated a draft national IP policy, with technical assistance from
WIPO,'** which ultimately became the National IP Policy and Implementation
Strategy (2018-2022). It consists of these four parts: (1) Introduction, (2) IP Policy,
(3) Implementation Strategy and (4) Conclusion. The second part, which details
the policy direction, proceeds under these sub-headings: (1) Vision Statement, (2)

129 WIPO Technical Assistance Database: Consultative Meeting and High-Level National IP Policy
Meeting: The Role of Innovation and Creativity Policies and Strategies for Technological Capacity
Building, Economic Growth and Development. Kampala, Uganda. 22-24 April 2013.

130 Republic of Uganda National Intellectual Property Policy (2019).

131 Republic of Uganda National Intellectual Property Policy (2019) p. 23.

132 WIPO support to NEPAD in collaboration with other United Nations Agencies (2012-2013). p. 3.

133 Republic of Zambia Revised National IP Policy (2020) p. 7.

134 WIPO Technical Assistance Database: Finalisation of the IP Policy and IP Strategy for the Repub-
lic of Zimbabwe. Harare, Zimbabwe. 4-5 November 2014.
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Mission Statement, (3) Objectives, (4) Sectoral Focus. The overall objective is
to “ensure that the entire IP governance framework . . . leverages the country’s
IP potential for inclusive and sustainable economic growth and development.”!
The nine priority sectors are agriculture; industry; health; education, training and
professional development; environment; culture; trade; tourism; and small- and
medium-scale enterprises. The implementation strategy in part 3 does not contain
any timelines. The policy has lapsed and by January 2023 had not been revised and
reissued for a further term.

2.5.2 States With IPDPs

Botswana and Ghana also had IPDPs but these are not summarised here because
they now have IP policies.

Eswatini

In 2014 Eswatini commenced IP policy formulation with technical assistance from
WIPO,'*® which it committed to finalising by 2020."37 It seems this process was
replaced with an IPDP which was validated in 2015.1* However, it is not publicly
available, so it is not possible to outline or comment on it.

Liberia

Liberia obtained technical assistance from WIPO with regard to the formulation
of its IPDP, the terms of which are partially captured in an IPDP-needs evaluation
report prepared in 2009."*° The IPDP was revised and a new version was issued in
2017 (IP Development Plan (IPDP) for the Government of Liberia, 2017). It consists
of these six sections: (1) Liberia IPDP, which covers the background, objectives of
the assignment, process of developing the IPDP and linking the IPDP to existing
NDPs, (2) Components of the IPDP, which are vision and mission, objectives, pur-
pose, design and framework, priority sectors and context, (3) Strategic Objective 1:
Building an IP conscious nation, (4) Strategic Objective 2: Developing Liberia as an
IP power house, (5) Strategic Objective 3: Building a business friendly IP enforce-
ment system and (6) Action Plan. An implementation matrix is annexed to the IPDP.

135 Republic of Zimbabwe National IP Policy and Implemental Strategy (2018-2022) p. 7.

136 WIPO Technical Assistance Database: National IP Policy Workshop: The Strategic Use of IP for
Technological Capacity Building, Economic Growth and Development. Mbabane, Swaziland.
19-20 May 2014.

137 Dlamini (2014).

138 WIPO Technical Assistance Database: Validation of the IPDP Swaziland — Second Experts Field
Mission, Mbabane, Swaziland 27-30 July 2015.

139 WIPO Intellectual Property Development Plan for the Republic of Liberia: Final Report on the
Needs Evaluation (2009).
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Mauritius

As indicated, Mauritius does not have an IP policy'* but has an IPDP which
was formulated with technical assistance from WIPO in 2009.'*! The IPDP was
adopted and under implementation by the end of 2011.> In March 2014, it was
reported that an IP Council would be set up to co-ordinate and lead national IP
initiatives and that a new IPDP would be formulated “to mainstream IP into . . .
economic and social development and to further promote innovation and creativ-
ity through a more holistic approach to IP matters.”'** Ultimately, this led to a
review of the IPDP in 2016'* which was published in January 2017, with the fol-
lowing objectives, to:!'4°

(a) contribute to enriching the new IP Bill prior to its enactment; (b) Identify
strengths and weakness of the current IP system; and (c) Make recommen-
dations on the measures that should be taken in addressing challenges and
weaknesses as well as enhancing Mauritius’ capacity to make strategic use
of the IP system as an effective tool in attaining national development goals.

The revised IPDP recommended that Mauritius formulate a national IP policy
through a process “involving key stakeholders both from the public and private sec-
tors, taking into account existing and draft national and sectoral development poli-
cies as well as international commitments based on international best practices.””'4¢

Sdo Tomé and Principe

Sdo Tomé and Principe has an IPDP developed with technical assistance from
WIPO for which a validation meeting was held in September 2014.'4 However, it
is not publicly available, so it is not possible to outline or comment on it.

140 National IP Development Plan for the Republic of Mauritius: Needs Evaluation Report and Imple-
mentation Matrix (2017) p. 12.

141 WIPO support to NEPAD in collaboration with other United Nations agencies (2013) p. 3.

142 WIPO support to NEPAD in collaboration with other United Nations agencies (2013) p. 3.

143 Boolell (2014).
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145 National IP Development Plan for the Republic of Mauritius: Needs Evaluation Report and Imple-
mentation Matrix (2017) p. 8.

146 National IP Development Plan for the Republic of Mauritius: Needs Evaluation Report and Imple-
mentation Matrix (2017) p. 14.

147 WIPO Technical Assistance Database: Réunion de validation et d’appropriation du Plan national
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Senegal

Senegal’s IPDP was developed with technical assistance from WIPO'* and it is
reported to have been under implementation for several years.'* However, it is not
publicly available, so it is not possible to outline or comment on it.

Seychelles

Seychelles’ IPDP (2010) has been under implementation for several years.!*® The
IPDP is not publicly available but a needs assessment report for the IPDP is. This
report consists of the following five chapters: (1) Introduction, (2) IP Policy, Legal
and Institutional Framework, (3) Use of the IP System, IP Awareness and IPR En-
forcement, (4) Membership of International IP Treaties and Existing and Potential
Partners and (5) Identified Sector for Pilot Project. The report recommends the
preparation of a national IP policy."!

2.5.3 States With National IP Policies Under Formulation

There are 11 states reportedly involved in IP policy making. These developments
are described here. As indicated previously, Algeria is in the process of formulat-
ing an IP policy and received technical assistance from WIPO under Development
Agenda Project DA_10_05: Development of National IP Strategies.'>? Further, in
2009 Algeria finalised a National Strategy and Action Plan on Copyright and Re-
lated Rights in 2009, with technical assistance from WIPO.!** Information on the
adoption and implementation of the strategy is not publicly available. Burundi’s
IP Policy has reportedly been under formulation for a protracted period'** and
a draft was formulated several years ago."® The Central African Republic has

148 Technical Assistance Database: Activity Details: Formulation of the National Intellectual Property
Development Plan in Senegal. Dakar, Senegal. 1 July—31 December 2009.
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been working on an IP policy since 2010.'%¢ Chad also commenced work on an IP
policy with WIPO technical assistance several years ago.'”” Kenya has a policy
on traditional knowledge'*® and started work on an IP policy several years ago,'™
and by 2012 had a third draft of the IP policy prepared with technical assistance
from WIPO. !¢

Lesotho is also working on a national IP policy with technical assistance from
WIPO.!*! Mali’s national IP Policy has been under discussion and formulation
since 2011.'2 Sierra Leone’s IP policy formulation process was commenced in
2012, with an IP audit undertaken with technical assistance from WIPO.!%* As in-
dicated previously, Tanzania is currently working on the formulation of a national
IP policy with technical assistance from WIPO.!** Togo commenced the IP policy
formulation process in 2010, with technical assistance from WIPO.!®* Without ex-
ception, there is virtually no further publicly available information about progress
on policy formulation, hence the brevity of this section. What is most striking about
these processes is how long they have taken.

2.5.4 Evaluation of National IP Policies and IPDPs

The IP policies considered in section 2.5.1 cover similar aspects, such as objec-
tives, vision, mission, institutional arrangements, IPRs (general and specific as-
pects and recommendations), related regulatory instruments at global, continental,
sub-regional and national level, awareness raising and dissemination as well as
monitoring, reporting and evaluation mechanisms. The IPDPs that are publicly
available are comprehensive and cover much the same ground as IP policies, even
though they themselves are not IP policies and some expressly recommend the for-
mulation of IP policies. In some cases, countries that have IPDPs have successfully
developed and adopted IP policies.
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The elements covered by both IPDPs and IP policies are those required of any
sound policy and which have been identified as such in the WIPO-developed tool-
kits referred to previously. Those supported by WIPO and WTO were developed
by IP experts appointed as consultants by WIPO, who either provided or enhanced
national technical expertise where it was lacking or limited. Several of the policies
were drafted by the same expert, so there is a level of congruency even though they
differ significantly because they are customised to national contexts and are based
on needs analyses.

The situational analyses and discussions of national contexts acknowledge
prevailing national socio-economic realities. Flowing from this, all the policies
seek to prioritise developmental goals as found in NDPs. Some policies, such as
South Africa’s, refer to constitutions, which indirectly brings in human rights con-
siderations. Some, like South Africa’s and Rwanda’s, prioritise public health and
expressly refer to the effective use of TRIPS flexibilities. References to REC IP
policies, such as Rwanda’s reference to the EAC TRIPS, are also significant in that
they show alignment to regional positions. The policy intentions are good and the
ultimate test will be implementation, so implementation plans are important. Here
the performance of the policies is uneven, with some being clear, detailed and with
specific timelines whilst others are vague and cover unrealistically short timelines
or have no timelines at all. Another gauge of performance is the evaluation of na-
tional action pursuant to the policy. For instance, four years since the passage of the
South African IP policy, substantive patent application examination has not been
implemented, nor have draft bills introducing the changes it recommended been
published as of January 2023.

Another area that needs attention is the review, revision and re-issuance of
lapsed policies. Mozambique’s policy lapsed in 2018 and Zimbabwe’s lapsed in
2022. Ideally a new policy must be ready at least a year before the lapse of the
current policy to ensure sufficient time for validation processes so that there is
seamless continuity. However, it is only fair to note that some states have time-
ously revised their IP policies and IPDPs so they are in the second iteration of these
policies or IPDPs.

The fact that some IP policies and IPDPs are not publicly available is of
concern because one of the key objectives of these policy instruments is public
awareness, so it is counterproductive if the relevant policy document is itself
unavailable.

2.6 Conclusion

This chapter shows that African states are coming to grips with the importance of
establishing a well-articulated written policy stance as the foundation of IP legisla-
tive frameworks. Fourteen states have adopted national IP policies, two of which
also had IPDPs, whilst six states have only IPDPs and there are public records of
11 states being involved in policy formulation. This brings the total to 31 states
which are active in the IP policy sphere. As noted, this an approximation founded
on publicly available information, so there may be other states which fall into these
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categories. In addition, a larger number of states are covered by REC IP policies,
which are the subject of the next chapter.

Most states undertake policy formulation with technical assistance. The discus-
sion of the factors affecting policy formulation highlighted challenges relating to
public consultation processes, governmental capacity and co-ordination, undue
global influence and technical assistance. However, some states have shown re-
silience in meeting these challenges. Since the adoption of the WIPO DA, WIPO
and the adoption of the Dakar Declaration on IP for Africa in 2015, technical
assistance has become much more context sensitive and incorporates advice on
the use of TRIPS flexibilities, which is important for developing countries and
LDCs. Of the 20 IP policies and IPDPs, some are not publicly available, making
their evaluation unachievable. The evaluation shows that these policies are gener-
ally comprehensive in their coverage, are context specific, centre developmental
priorities and make sound linkages with other relevant regulatory instruments.
Shortcomings are identified with respect to implementation and timeous revision.
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3 Regional Economic
Communities, Trade and IP

3.1 Introduction

This chapter outlines existing sub-regional trade co-operation and integration in
Africa and considers to what extent, if any, IP has been included in these schemes.
There is a wealth of sound scholarship on regional economic integration gener-
ally' and in Africa, in particular,” which this chapter does not replicate. Instead, it
focuses on the place of IP in the legal frameworks of these structures. (Chapter four
will discuss the harmonisation and unification efforts of ARIPO and OAPI in rela-
tion to the IP frameworks of their member states.) This chapter considers the same
efforts by RECs, specifically COMESA, EAC, ECOWAS and SADC. This raises
the question of duplication and how to effectively coordinate REC initiatives and
involvement in this arena. Another pertinent enquiry is the relationship between
community and national laws.

The inclusion of IP in the regulatory frameworks of RECs is motivated by a
number of factors. These include the entrenchment of IP matters within the trade
context to which they indisputably belong. IP is an important aspect of trade and
excluding its detailed treatment from binding REC instruments would be disad-
vantageous.® This is because when trade in goods and services occurs across the
borders of REC member states, the affected trade partners would have to seek rel-
evant IP protection in the different countries across which trade is occurring. This
task is very onerous where the IP laws of those countries are different. For OAPI
member states this problem does not arise because their IP laws are unified. How-
ever, for ARIPO member states, this is a very real problem because their IP systems
are diverse and fragmented because subscription to, and domestication of, ARIPO
Protocols is uneven across the membership.*

Another important reason is that REC harmonisation of IP would be more in-
clusive than those of the regional IP organisations because not all AU member

1 For example see Perdikis (2007), Matthias and Bhagwati (2002).

2 For example see Osiemo (2014), Matambalya (2014) pp. 131-162, Gottschalk (2012), Oppong
(2011), Ghathi (2011), Ghathi (2010), Kouassi (2007), Lee (2002), Asante (1997), Oyejide, Elbadawi
and Collier (1997).

3 Nkomo (2014) p. 324.

4 Nkomo (2014) p. 321.
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states are members of either of these organisations. Most notably, South Africa and
Nigeria belong to neither.’ This reason has been cited as the justification for the
establishment of PAIPO. However, if it is also being cited as the reason for REC
engagement with IP, as it is, the next question that would arise is whether conti-
nental institutions, such as PAIPO and the IP Protocol’s institutional infrastructure
would then duplicate REC initiatives. As will be shown in subsequent chapters,
the PAIPO Statute and IP Protocol have been worded to exclude or minimise such
duplication. However, as noted in chapter one, the RECs are building blocks of the
AEQC, so it is reasonable to expect that there will be meaningful efforts to coordi-
nate initiatives.

A further justification for IP harmonisation by RECs is that some RECs have
dispute resolution fora such as tribunals which the regional IP organisations may
lack.® As will be shown in chapter four, ARIPO only has an appellate body to deal
with appeals against registration decisions, whilst OAPI has broader enforcement
and dispute resolution arrangements. The REC dispute resolution fora are thus con-
siderably stronger than those which pertain at the regional IP organisations and
therefore more desirable to states, particularly when they wish to have the might
of trade-related sanctions. Indeed, at the global level, this was one of the primary
reasons for the negotiation and adoption of the TRIPS Agreement at the WTO.

The cogency of these reasons may be questioned, but the reality is that most
RECs already include IP in their mandates and have some regulatory instruments
that engage with IP. Article 5(b) of the AfCFTA Agreement provides that eight
RECs are the constitutive elements of the AfCFTA, therefore their IP mandates
will be consolidated.” In the light of the operationalisation of the AfCFTA and the
IP Protocol under the AfCFTA Agreement, there are further prospects for better
alignment of IP systems across the continent. As stated in chapter one, some RECs,
such as SADC, have articulated their intent to deepen their harmonisation of IP
amongst their member states. Several have also formulated IP policies which are
discussed later.

Further, as stated in chapter one, COMESA, EAC and SADC launched their Tri-
partite Free Trade Area (COMESA-EAC-SADC TFTA) in 2015. As will be shown,
a detailed IP Agenda was included in the 2009 draft agreement text® and IP negotia-
tions were intended to form part of Phase II negotiations. However, this trajectory
has been superseded by the operationalisation of the AfCFTA, the conclusion of
negotiations on the IP Protocol and its adoption, leaving no doubt that IP matters
will soon be firmly located in a continental trade context. It is thus important to
grapple with the IP aspects of regionalism in this chapter.

5 Nkomo (2014) p. 333.

6 Nkomo (2014) p. 333.

7 Also see AU Decision on the protocol on relations between the African Union and the Regional
Economic Communities (RECs) DOC. EX.CL/348 (XI); Gerout, MacLeod and Desta (2019) p. 24.

8 Annex 9: Annex on Intellectual Property Rights under Article 27(1) of the Agreement Establishing
the Tripartite Free Trade Area (2009).
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This chapter proceeds as follows: It gives a general overview of regionalism as
it has unfolded in Africa. Then it considers the relationship between community
and national laws. This is followed by a consideration of selected RECs’ regulation
of IP. In particular, this consideration canvasses the IP frameworks of COMESA,
EAC, ECOWAS and SADC. These RECs have been selected because they are
“indisputably, Africa’s four leading RECs today™ and because they are the core
of the AfCFTA, which is a critical formative phase of the AEC. The IP Agenda of
the COMESA-EAC-SADC TFTA is then canvassed, prior to the conclusion of the
chapter.

3.2 Regionalism

There is much intellectual debate about the precise definition of the core concepts
in trade-related discourse and a tendency to conflate them.!? It is thus necessary to
present the definitions used in this work. Regionalisation is a wide concept that
includes the actions of state and non-state actors in the pursuit of their political,
economic and social goals with regard to both formal and informal sectors.!! Re-
gionalism is narrower in that it excludes non-state actors. It is “the adoption of a re-
gional project by a formal regional economic organisation designed to enhance the
political, economic, social, cultural, and security integration and/or co-operation
of member states.”'? This definition encompasses both regional co-operation and
regional integration.'* Some authors use the two terms interchangeably, whilst oth-
ers treat them as distinct.™ This work falls in the latter camp and sets out disparate
definitions of the two terms, together with definitions of market integration, devel-
opment integration and neo-functional integration.

3.2.1 Regional Co-operation

Regional co-operation is project centred in the sense that countries collaborate on
specific issues to achieve agreed social, economic and political ends, usually based
on trade agreements." It is popularly viewed as the preliminary stage towards, and
the means to, integration.'® However, it is important to note that this is not always
the case and states may co-operate with no intention to pursue ultimate integration.!”

An example of regional co-operation is the formation of the Southern Afri-
can Development Co-ordination Conference (SADCC) to reduce the economic

9 Gottschalk (2012) p. 23.
10 Akokpari (2008) p. 86, Olivier and Olivier (2004) p. 353.
11 Afadameh-Adeyemi (2013) pp. 15-6, Akokpari (2008) p. 88.
12 Lee (2003) p. 8.
13 Mutai (2007) p. 31.
14 Afadameh-Adeyemi (2013) p. 12, Mutai (2007) p. 32, Asante (1997) p. 20.
15 UNCTAD (2007) p. 88.
16 Akokpari (2008) p. 86, Haas (1970) p. 610.
17 Mutai (2007) p. 32.
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vulnerability to which its members were exposed by their dependence on trade
with apartheid South Africa.'® Once that vulnerability was reduced by the democra-
tisation of South Africa, SADCC morphed into SADC, which is discussed further
in the following section. Some scholars have argued that SADCC fits into the re-
gional integration, development integration or neo-functional integration models,
but the more persuasive view is that it does not fit into any of these models,'* and
is more aptly classified as regional co-operation.

3.2.2 Regional Integration

Regional integration is the end-game towards which some regional co-operation
strives.?’ Lee defines it as

a process by which a group of nation states voluntarily and in various degrees
have access to each other’s markets and establish mechanisms and tech-
niques that minimize conflicts and maximise internal and external economic,
political, social and cultural benefits of their interaction.?!

Coining a precise definition of this term has proven elusive and it has often been
concretised by aligning it to economic integration.”? Indeed, the first part of Lee’s
definition incorporates Asante’s following classic definition of economic integra-
tion as

a process whereby two or more countries in a particular area voluntarily join
together to pursue common policies and objectives in matters of general
economic development . . . to the mutual advantage of all the participating
states.”

From a theoretical point of view, regional integration may take the form of market
integration, development integration or neo-functional integration.

3.2.3 Market Integration

Market integration is the sequential or linear development by a group of states
to an economic union that progresses through “integration of goods, labour and
capital markets, and eventually monetary and fiscal integration.”® Despite its

18 Khadiagala (2012) pp. 27-30.

19 Ostergaard (1993) p. 45.

20 Asante (1997) p. 21.

21 Lee (2002) p. 4.

22 Afadameh-Adeyemi (2013) p. 15, Akokpari (2008) p. 87, Mutai (2007) p. 31.

23 Asante (1997) p. 19, citing Mutharika (1972) p. 15.

24 Hartzenberg (2011) p. 2. Also see Hartzenberg and Malungisa (2011) p. 62, Lee (2002) p. 1.
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significant challenges, it is Africa’s mode of choice.” It is achieved through RTAs
or Regional Integration Arrangements (RIAs). The classic economic typology of
RTAs identifies four kinds of RTAs, namely free trade areas (FTAs), customs un-
ions (CUs), common markets and economic unions.?® Some scholars add “total
economic integration”?’ or “political union”?® to this list. These terms are defined in
the following paragraphs. FTAs and CUs are defined with reference to the WTQO’s
General Agreement on Tariffs and Trade (GATT) and General Agreement on Trade
in Services (GATS).”

An FTA is a “group of two or more customs territories in which the duties
and other restrictive regulations of commerce . . . are eliminated on substantially
all the trade between the constituent territories in products originating in such
territories.”® Rules of origin are put into place to prevent non-members of the FTA
from seeking to circumvent the trade barriers that apply to them by routing their
wares through a member of the FTA.3!

ACUis

the substitution of a single customs territory for two or more customs ter-
ritories, so that

(i) duties and other restrictive regulations of commerce . . . [barring some
permissible necessary exceptions] are eliminated with respect to substan-
tially all the trade between the constituent territories of the union or at
least with respect to substantially all the trade in products originating in
such territories, and

(ii) subject to the provisions of paragraph 9, substantially the same duties
and other regulations of commerce are applied by each of the members of
the union to the trade of territories not included in the union.*?

In other words, a CU is one step beyond a FTA because it maintains the FTA and
adds to it a common external tariff that is applicable to trading partners outside the
Cu®»

A common market proceeds beyond a CU by adding the unrestrained exchange
of capital and labour between its members.>* An economic union is the endgame;

25 Lee (2002) p. 1, Ostergaard (1993) p. 27.

26 Perdikis (2007) pp. 82—83, Fiorentino, Verdeja and Toqueboeuf (2006) p. 23, Crawford and Fioren-
tino (2005) pp. 3—4.

27 Lee (2002) p. 3, Balassa (1961) p. 2.

28 Ostergaard (1993) p. 30.

29 See WTO n.d.

30 Paragraph 8(b) of Article XXIV of the General Agreement on Tariffs and Trade (GATT) 1994.

31 Perdikis (2007) p. 83.

32 Paragraph 8(a) of Article XXIV of GATT 1994. For discussion see Viner (1950) and Oslington
(2013).

33 Lee (2002) p. 3, Perdikis (2007) p. 83.

34 Lee (2002) p. 3, Perdikis (2007) p. 83.
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it entails fiscal and monetary policy harmonisation.® The distinction between an
economic union and total economic integration is that the latter encompasses unifi-
cation, rather than harmonisation, of fiscal and monetary policy.*

The laws on the multilateral trading system regulate RTAs. A full purview of
these laws is beyond the scope of this work.>” Suffice it to state that this regulation
is necessary because RTAs are inherently discriminatory, which runs contrary to
the non-discriminatory fundamental principle of the multilateral trading system.
The market integration model has been faulted on various grounds, the primary of
which is the fallibility of its underlying assumptions, which envisage perfect mar-
ket conditions —sadly not the reality of many developed countries and more so in
developing countries.* Another oft-cited flaw is the model’s failure to factor in the
reality that due to the different industrial capacities of participating countries, some
countries would benefit from integration whilst others would not.*

3.2.4 Development Integration

Development integration does not focus only on trade, like market integration,
through maximising production capacity but serves as a catalyst for production ca-
pacity, via state intervention fuelled by heightened political co-operation amongst
the members of the REC.*' The uneven distribution of trade profits is rectified
through the use of compensatory measures such as transfer tax or budgetary trans-
fers, and corrective measures which afford favourable treatment to the economi-
cally weaker countries.*

Whilst it is clearly more nuanced and better suited to developing states, devel-
opment integration has been criticised because it does not always succeed in its
goal of equitably distributing trade gains.** Examples cited in this regard include
the failed first iteration of the EAC and the SACU.*

3.2.5 Neo-Functional Integration

Neo-functional integration is a progressive sectoral approach that extends integra-
tion to other sectors due to “political spillover” inspired by preceding successful

35 Lee (2002) p. 3, Perdikis (2007) p. 83.

36 Lee (2002) p. 3, Balassa (1961) p. 2.

37 Article XXIV: 5 GATT. For in-depth discussion, see Perdikis (2007) pp. 85-87. Also see WTO
Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs and Trade
(1994).

38 Perdikis (2007) pp. 84-85.

39 Mutai (2007) p. 36, Ostergaard (1993) p. 31.

40 Mutai (2007) p. 37, Ostergaard (1993) p. 33.

41 Mutai (2007) p. 38, Ostergaard (1993) p. 34.

42 Ostergaard (1993) p. 35.

43 Ostergaard (1993) pp. 35-39.

44 Mutai (2007) p. 38.
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integration.* This spillover may be explained as the development of new politi-
cal goals motivated by the pressure created by integrated sectors.*® Such pressure
would be generated by affected interest groups and political actors. Like the other
theories of integration, neo-functionalism is also criticised on a number of grounds.
Chief of these, for present purposes, is its reliance on the agency of economic and
political actors, which is often lacking in Africa.*’

As stated earlier, the predominant mode of regional integration in Africa and the
core Pan-African approach is market integration. Some historical foregrounding of
the Pan-African project is essential, as an introduction to the discussion of the IP
regulatory frameworks of some African RECs. Accordingly, the following section
sets out the Pan-African plan for the establishment of the AEC.

3.3 The AU and the AEC

It is beyond the scope of this chapter to fully detail the genesis of Pan-African-
ism and the history of its institutionalism through the Organisation of African
Unity (OAU) which later became the AU.*® For present purposes, a brief excursus
follows.

The OAU was created in 1963 and soon thereafter began to consider means of
strengthening Africa’s economic status through regionalism, ultimately culminat-
ing in the establishment of the AEC. A series of decisions and declarations pro-
gressively crystallised this vision, the key of which will be mentioned here. The
first of these was the Addis Ababa Declaration of 1973, which strongly asserted
the necessity for Africa to take charge of its destiny by crafting its own regional
solutions.* The Kinshasa Declaration of 1976 articulated the plan to create the
AEC within a maximum of 20 years.® The OAU Summit adopted this declaration
and its accompanying Revised Master Plan in 1977.5! The commitment to the AEC
was confirmed by the Monrovia Declaration of Commitment of the Heads of State
and Government of the OAU on Guidelines and Measures for National and Col-
lective Self-Reliance in Social and Economic Development for the Establishment
of a New International Economic Order (1979).5> Consequently an extraordinary
assembly was held in 1980 to pursue this vision and resulted in the adoption of the
Lagos Plan of Action and its annexure, the Final Act of Lagos, which committed
the OAU to the creation of the AEC by 2000.* A major step towards the achieve-
ment of that goal was the adoption of the Abuja Treaty Establishing the AEC in

45 Ostergaard (1993) p. 39.

46 Jensen (2013) pp. 62-64.

47 Ostergaard (1993) p. 41.

48 For an overview of this history see Gottschalk (2012) pp. 9-10, Kouassi (2007), Murithi (2005).
49 Kouassi (2007) p. 2.

50 Kouassi (2007) pp. 2-3.

51 Kouassi (2007) p. 3.

52 Kouassi (2007) p. 3.

53 Kouassi (2007) p. 3.
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1991, which came into force in 1994.> There has been significant commentary on
this treaty,™ which will not be rehashed here as the purpose of this section is to
merely present the long-term vision, rather than to interrogate the merits of that
vision.

It soon became evident that it would not be possible to realise the AEC by 2000,
as originally intended. The OAU then adopted the Sirte Declaration in 1999, which
resolved to form the AU to accelerate the implementation of the Abuja Treaty.>® The
AU was formed in July 2001 at Lusaka, Zambia, with the adoption of the Constitu-
tive Act of the AU, which came into force on 26 May 2001.7 Its mandate includes the
promotion of sustainable socio-economic and cultural development and the integra-
tion of African economies.® It also extends to “co-ordinat[ing] and harmonis[ing] the
policies between the existing and future RECs” and promoting research in science
and technology, amongst other fields.®® A large part of this mandate is being pur-
sued through a strategic programme, the New Partnership for Africa’s Development
then called NEPAD, which was established by the AU in 2001 (converted to African
Union Development Agency-New Partnership for Africa’s Development [AUDA-
NEPAD] in 2018)® and is implemented mostly at REC level.! In addition, some
AU and AUDA-NEPAD matters are discussed at regional level to better facilitate
final AU collective decisions that are reached at the Assembly of Heads of State
and Government, the highest organ of the AU. To this end, AU member states are
organised into five geographic regions, namely central, eastern, northern, southern
and western.®

The Abuja Treaty sets out an implementation plan for the establishment of
the AEC by 2028 through a progressive six-stage process to be achieved within
34 years, with the possibility of an extension to a maximum of 40 years.* As
stated in chapter one, AMU/UMA, CEN-SAD, COMESA, EAC, ECCAS/CEEAC,
ECOWAS, IGAD and SADC are intended to merge into the AEC. UMA is cur-
rently dormant,® and ECCAS was dormant for a significant period before being

54 Kouassi (2007) p. 5.

55 Mutai (2007), Thompson (1993), Mukisa and Thompson (1995).

56 Kouassi (2007) pp. 8-9.
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of the NEPAD Planning and Coordinating Agency (NPCA) into the African Union Development
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61 AU Commission, New Zealand Ministry of Foreign Affairs and Trade/Manat Aorere (2014) p. 98.
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64 Article 6(6) Abuja Treaty; Kouassi (2007) p. 7.

65 Gottschalk (2012) p. 16.



82 Regional Economic Communities, Trade and IP

operationalised in 1999.% The total number of RECs in Africa hovers around 14.
This multiplicity poses problems of conflicting obligations for states that have mul-
tiple REC memberships. Such conflicts arise from the nuances in REC approaches
and the differences in the nature of the RECs themselves. Further, if the ultimate
goal is the creation of the AEC through merging eight RECs, the creation of further
REC:s is difficult to justify. Consequently, in 2006 the AU placed a moratorium on
the recognition of new RECs.%’

The eight RECs that are listed above have agreed through a protocol on how to
co-operate with each other and the AU in their progress towards the creation of the
AEC.% One of the major steps towards this is the creation of inter-REC FTAs that
are expected to then merge into the AEC.% As noted previously, COMESA, EAC
and SADC agreed to the creation of a TFTA, which is discussed later. Preceding
that discussion, this chapter first provides an overview of individual RECs. In par-
ticular, the following sections focus on ECOWAS, SADC, COMESA and EAC for
the reasons stated previously.

Relational issues between the AU, AEC and RECs, surprisingly, remain largely
unaddressed.”® The Protocol on the Relations Between the African Union and the
REC:s fails to provide for the legal status of RECs within this configuration.”" The
RECs are not members of the AU nor party to the AEC Treaty, therefore they are not
obliged to attain the AU’s vision of their merging into the AEC.” The legal status of
the AEC is that it “form[s] an integral part” of the AU.” It has been argued that this
means that the AEC will not have separate legal personality but will be subsumed
into the AU, which has such personality. Embedding the AEC in the AU in this way
has been critiqued as being “unrealistic in expecting organisations like the [AU]
which are primarily concerned with matters of a political nature, to take on the ad-
ditional technical responsibilities required by the AEC . . .”.”* Oppong argues that
scholarly discourse ought to extend beyond discussions of the legal status of the
AEC to a conceptualisation of it as a legal system.” His main concern pertaining to
this system is that whilst its observance is required,’ there is no express mention of
the establishment of such a legal system in the AEC’s constitutive treaty.

66 AU (n.d.).

67 Mutai (2007) p. 106; AU, Decisions and Declarations — Assembly Decision on the Moratorium on
the Recognition of Regional Economic Communities (RECs) DOC. EX.CL/278 (IX). AU Doc.
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3.4 The Relationship Between Community Laws
and National Laws

It is important to preface the discussion of the IP regulatory framework of
RECs with an overview of the import of these frameworks for REC member
states. The core question is whether community laws are both binding and en-
forceable through national courts. This section distinguishes between direct
applicability and direct effect. The former refers to when community laws auto-
matically acquire force of law in a party state’s jurisdiction upon ratification or
accession.”” The latter refers to instances when community law may be raised
by individuals before national courts, typically in pursuit of the enforcement
of their rights.”

The answer to this question of whether community law is directly applicable or
has direct effect depends on the nature of the relevant community law and national
approaches to the reception of community laws that encompass constitutional or leg-
islative provisions, “public awareness,” “legal culture” and “judicial philosophy.””
Some community laws are directly applicable, in which case no positive action is
required at national level to receive or translate the law into a particular jurisdiction.®
The constitutive treaties of the four RECs considered in this chapter do not provide
for the direct applicability of their community laws.®! The treaties provide that mem-
ber states have to take appropriative affirmative action to domesticate community
laws.®? In contrast, some African states’ legislation provides for direct applicability
of community laws in their jurisdictions. These are Uganda,*® Kenya,** Rwanda®
and Tanzania.’¢ In addition, in EAC member states, community laws are afforded
supremacy.¥’

Where laws are not directly applicable, they have to be received or translated
into domestic law. The translation of community laws into domestic legal systems
is generally regulated by the constitution of the relevant country.®® The relevant

77 Oppong (2008) p. 151, Winter (1972) p. 425.

78 Oppong (2008) p. 158, Winter (1972) pp. 425-426.
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provisions refer broadly to international law, of which community law is a spe-
cies. African constitutions usually provide for one or more of the following:*

a) express acknowledgement of the RECs to which the country belongs together
with an intention to align the state to the community vision and mission;

b) an articulation of the national goal of promoting and abiding by community
objectives;

c¢) the mechanism or process by which international law is to be domesticated or
otherwise acquires force of law;

d) the supremacy of the constitution; and

e) how conflicts between international law and national legislation are to be
resolved.

In relation to (c) to (e), it is important to note that African states tend to fall into either
one of two camps depending on their colonial history and post-colonial legal and
cultural legacy. Countries formerly colonised by the French are monist; their consti-
tutions usually provide that international law is automatically received into national
law upon ratification or accession and also “has precedence over national laws.”°
Countries formerly colonised by the British are dualist; their constitutions require
affirmative national action to receive international law into national law and in many
cases there are no provisions on whether it has precedence over domestic law.”!

The four RECs considered in this chapter also do not provide for the direct
effect of community laws that would enable their enforcement through national
courts.”? However, COMESA, EAC and ECOWAS envisage that community laws
would be placed before national courts and consequently provide a procedure
through which national courts can refer related issues to community courts.”® Ar-
ticles 14 and 15 of the SADC Protocol on the Tribunal and Rules of Procedure
Thereof provide that domestic remedies must be exhausted before recourse is
made to the tribunal. It is not clear whether national courts can refer matters to it,
as Article 18 provides that a “competent institution or organ of the Community”
may refer matters to the tribunal. In ordinary parlance, one would not consider
a national court to be an institution of the tribunal. Oppong notes that national
courts of the member states of COMESA, EAC and ECOWAS have applied com-
munity laws that were neither directly applicable nor domesticated in the relevant
jurisdiction to matters placed before them.* It is thus difficult to make general
statements about the import of community laws in Africa in general. To make an
accurate statement about the position in a country, one would have to assess the
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relevant constitutional provisions as well as any relevant legislation and judicial
precedents. It is with this background in mind that the chapter now turns to a dis-
cussion of individual RECs.

3.5 COMESA

COMESA was founded in 1994% and its member states are Burundi, Comoros,
DR Congo, Djibouti, Egypt, Eritrea, Eswatini, Ethiopia, Kenya, Libya, Madagas-
car, Malawi, Mauritius, Rwanda, Seychelles, Somalia, Sudan, Tunisia, Uganda,
Zambia and Zimbabwe.”® COMESA was the planned outcome of a predecessor
Preferential Trade Area (PTA) which had been formed in 1981.°” COMESA’s ulti-
mate goal, like SADC’s, is the formation of a single-currency Monetary Union by
2025.%8 This is preceded by a FTA” and a CU'® which were formed in 2000 and
2009, respectively.

3.5.1 IP Regulatory Framework

The Treaty Establishing COMESA (COMESA Treaty) provides for co-operation
in respect of the regulation of IP. First, Article 104(1)(d) provides for information
sharing on “legislation on patents, trademarks and designs.” Further, Article 128(e)
provides:

In order to promote co-operation in science and technology development, the
Member States agree to jointly develop and implement suitable patent laws and
industrial licensing systems for the protection of industrial property rights and
encourage the effective use of technological information contained in patents.

These clauses focus on industrial property and exclude copyright. Since the con-
clusion of the COMESA Treaty in 1994, COMESA has not passed any binding
regulatory instruments dealing with IP.

3.5.2 IP Policy

In2011 COMESA’s Council of Ministers adopted the COMESA IP Policy together
with guidelines for preparing a national IP Policy in accordance with this policy.'"!

95 The Treaty Establishing the Common Market for Eastern and Southern Africa was signed on 5 No-
vember 1993 and came into force on 8 December 1994.
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97 Gathii (2011) p. 165.
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99 COMESA Treaty Article 45.

100 COMESA Treaty Article 45.

101 COMESA Council of Ministers Decision 90 (f) (2011), COMESA Report of the Thirtieth Meeting

of the Council of Ministers. (October 2011) CS/CM/XXX/2 para 249(c) p. 61.
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The policy was formulated with some technical assistance from WIPO.!® It is
structured as in Table 3.1.

The policy is a detailed statement of the COMESA member states’ commit-
ments to regulating and implementing IP in a particular manner. Key amongst these
are their undertakings to fully exploit available flexibilities “to facilitate access to
medicines for all people particularly the marginalised of society”!®® and the pro-
motion of a harmonised IP legislative framework.!* In relation to copyright the
main policy objective is to “encourage and promote copyright protection for socio-
economic development within the COMESA member States, recognising that
copyright is a major component of intellectual property.”'® There is no express
commitment to using available flexibilities to achieve other public interest goals
like education or access to knowledge, which would have been an important policy
signal. The guidelines for preparing a national IP Policy are not publicly available,
so it is not possible to discuss them substantively. However, one can anticipate
that they would be close to the WIPO guidance given in the projects described in
chapter two.

Table 3.1 COMESA IP Policy

Part A: COMESA Policy on Intellectual Part B: COMESA Policy on Copyright and

Property Rights Copyright-Related Industries
Introduction (paras 1-3) Introduction (paras 1-4)
Overview of IP (paras 4-8) Situation Analysis (paras 5—7)

Opportunities Created by IP (paras 9-10) Policy Objectives (paras 8-9)
IP and Economic Development (paras 11-14) Applicability (para 10)

IP and Trade (paras 15-20) Benefits (para 11)

IP and Cultural Industries (paras 21-26) Role of the COMESA Secretariat (para 12)
IP and TK and Expressions of Folklore Copyright (paras 13-14)

(paras 27-30) Publishing (paras 15-16)

IP and ICT (paras 31-32) Media and Advertising (paras 17-19)

IP Audit and Valuation (paras 33-34) Computer Software (paras 20-22)
Copyright and Related Rights (paras 35-37) Music (paras 23-25)

Industrial Property (paras 38-39) Film (paras 26-28)

Theatre and Performing Arts (paras 29-31)
Collective Management Organisations (paras
32-33)

Traditional Cultural Expressions (paras 34-35)
Valuation of Copyright (paras 36-37)

Legal Framework (para 39)
Commercialisation of Copyright Works
(para 40)

102 WIPO Technical Assistance Database: COMESA — Comments on draft model law on IP policy and
draft model law on IP, October 2011.

103 Para 39(d) Part A.

104 Para 39(e) Part A.

105 Para 8 Part B.
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COMESA commissioned a study on IP entitled “Intellectual Property Rights,
Innovation and Trade in Developing Countries: Evidence From COMESA Coun-
tries” which advised that its member states’ IP frameworks should be crafted to
meet their developmental status and needs.!% It published a series of a policy briefs
on IP, innovation and trade in 2020, based on this study and other research.!’ It
concluded a co-operation agreement with WIPO in 2020 for “collaboration in ca-
pacity building programmes” to be rolled out for personnel at the COMESA Secre-
tariat personnel office and COMESA member states’ IP offices.!%

The COMESA IP Policy does not give as detailed guidance on TRIPS flex-
ibilities as the other REC IP policies described here, because it is a general pol-
icy and is not specifically directed to flexibilities like the EAC and ECOWAS
policy instruments discussed later. Consequently, no assessment is made here
of COMESA member states’ translation and implementation of the guidance on
flexibilities. Fortunately, because of overlapping REC memberships, some
COMESA member states also benefit from the more detailed guidance of the
EAC, ECOWAS and SADC on health-related patent flexibilities, described in
the next sections.

3.6 EAC

The EAC was established in 2000'® and its current members are Burundi, Kenya,
Rwanda, Tanzania and Uganda. Kenya, Tanzania and Uganda were its founding
members, and Rwanda and Burundi joined in 2007.!"° This small group exhib-
its diversity and complexity in its legal landscape. For example, Burundi and
Rwanda are Francophone civil jurisdictions whilst the other EAC member states
are common-law jurisdictions. Tanzania comprises the former states of Tanganyika
and Zanzibar, which merged politically in 1964. However, legally two systems
continue to co-exist in Mainland Tanzania and the former Zanzibar. This means
that, in effect, whilst there are five EAC member states, there are six legal systems
in play. Economically, of the five member states, only Kenya is not an LDC. The
EAC’s ultimate goal is the creation of a political federation preceded by a monetary
union, a common market, and a CU, in reverse order.!!! So far, the CU has been
attained!'? and the common market has been established.!
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3.6.1 IP Regulatory Framework

The EAC’s regulatory instruments comprise protocols, regulations, directives and
decisions of the council that are binding on member states.!'* Of these, the Protocol
on the Establishment of the EAC Common Market provides for the co-operation
between party states in the area of IP.'"® The details of the nature of this co-operation
are spelt out in Article 43 of the protocol, which encompasses all areas of IP''¢ and
re-affirms a commitment to abide by international IP obligations."” The two-fold
objective of co-operation between the party states is to:'!®

(a) promote and protect creativity and innovation for economic, technologi-
cal, social and cultural development in the Community; and
(b) enhance the protection of intellectual property rights.

To this end the party states are required to:'"”

(a) put in place measures to prevent infringement, misuse and abuse of in-
tellectual property rights;

(b) cooperate in fighting piracy and counterfeit activities;

(c) exchange information on matters relating to intellectual property rights;

(d) promote public awareness on intellectual property rights issues;

(e) enhance capacity in intellectual property;

(f) increase dissemination and use of patent documentation as a source of
technological information;

(g) adopt common positions in regional and international norm setting in the
field of intellectual property; and

(h) put in place intellectual property policies that promote creativity, inno-
vation and development of intellectual capital.

In particular, the party states are obliged to create regulatory frameworks for:'*

(a) legal protection of the traditional cultural expressions, traditional knowl-
edge, genetic resources and national heritage;

(b) protection and promotion of cultural industries;

(c) use of protected works for the benefits of the communities in the partner
states; and

114 Article 16 Treaty establishing the EAC.

115 Article 5(3)(k) which provides: “For the purposes of facilitating the implementation of the Com-
mon Market, the Partner States further agree to co-operate in the promotion and protection of
intellectual property rights.”

116 Article 43(2).

117 Article 43(6).

118 Article 43(1).

119 Article 43(3).

120 Article 43(4).
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(d) cooperation in public health, food security, research and technological
development.

Whilst there is provision for the enactment of directives on co-operation with re-
gard to IP,'*! none have been issued as yet. In the interim some research has been
carried out on existing levels of harmonisation of IP laws.!??

In 2009 the EAC member states agreed to aspire to the creation and implemen-
tation of a new commonly held IP regime by January 2014 in anticipation of a bi-
lateral agreement with the EU.!?> The EAC-EU Economic Partnership Agreement
(EPA) was finally signed on 16 October 2014.'24

Motivated by this ambition and by information they received on the “harmful
impacts of counterfeiting and piracy in East Africa” together with the imminent
establishment of the Common Market, the EAC commissioned a report in 2008 on
an appropriate policy approach.'? Following this, the EAC issued a draft policy
on Anti-Counterfeiting, Anti-Piracy and Other Intellectual Property Rights Viola-
tions in 2009'% and the EAC Anti-Counterfeit Bill in 2010, which has since been
revised.'?’” The draft policy has not been finalised nor has the bill been enacted.
These drafts were heavily criticised because they espoused a TRIPS-plus position
that was, and continues to be, inappropriate for developing countries, and more so
in the EAC’s case because four of its member states are LDCs. In particular, both
the policy and bill “fail to distinguish between various IPR infringements, contain
overbroad and imprecise definitions and do not consider the impact of the foreseen
measures on access to knowledge, agriculture and public health.”'?® The approach
of these two draft instruments “would have led to incoherence with the TRIPS
Flexibilities Policy due to their impact on the production and distribution of ge-
neric medication in the region.”%

The EAC Bill (Draft 251011) defined counterfeiting as follows:

(a) the possessing, manufacturing, producing or making, packaging, re-
packaging or labeling whether in the Community or elsewhere, of any
goods whereby those protected goods are imitated in such manner and to
such a degree that those other goods are substantially identical copies of
the protected goods without the authority of the Owner of any Intellec-
tual Property Right subsisting in the relevant Partner State of Protected
Goods;

121 Article 43(5).

122 For example Magogo (2013).

123 Blakeney and Mengistie (2011) p. 245.

124 Mwanza (2014).

125 Blakeney and Mengistie (2011) p. 258.

126 Draft 260609, prepared by Iseme Kamau & Maema Advocates and Mohammed Muigai Advocates.
127 Draft EAC Anti-Counterfeit Bill, 2011 Draft 251011.

128 Health Action International Africa (HAIA) (2010). Also see Musungu (2010), CEHRUD (2010).
129 Ncube (2021) p. 84.
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(b) the possessing, manufacturing, producing or making or applying to
goods, whether in the Community or elsewhere, the subject matter of
that Intellectual Property Right, or a colourable imitation thereof so that
other goods are calculated to be confused with or to be taken as being
the Protected Goods of the said Owner or any goods manufactured, pro-
duced or made under his license without the authority of the Owner of
any Intellectual Property Right subsisting in the relevant Partner State in
respect of the Protected Goods.

This definition was then incorporated into EAC partner states’ anti-counterfeit leg-
islation.'®® For example, section 2 of Kenya’s Anti-Counterfeit Act, Act No. 13 of
2008, provided for a similar definition, which read in part:

counterfeiting means taking the following actions without the authority of
the owner of intellectual property right subsisting in Kenya or elsewhere in
respect of protected goods —

(d) in relation to medicine, the deliberate and fraudulent mislabeling of
medicine with respect to identity or source, whether or not such products
have correct ingredients, wrong ingredients, have sufficient active ingredi-
ents or have fake packaging (emphasis added).

A Kenyan High Court held that this definition

would encompass generic medicines produced in Kenya and elsewhere and
thus is likely to adversely affect the manufacture, sale, and distribution of
generic equivalents of patented drugs. This would affect the availability of
the generic drugs and thus pose a real threat to the petitioners’ right to life,
dignity and health under the Constitution. !

This decision has had a chilling effect and, with the exception of Tanzania, none of
the EAC partner states have enacted anti-counterfeiting legislation. The decision
was not appealed, so it stands, but this definition was not amended either, even
though other sections of the act have been amended since.!*? Should the act be
implemented in a manner that restricts access to generics in the manner described
by the judge in the previous extract, then such action would be unconstitutional.
Further, enforcement provisions in both Tanzania’s and Kenya’s laws are beyond
what is required by TRIPS minimum standards.!33

130 The Anti-Counterfeit Act, (2008) Kenya; The Counterfeit Goods Bill (Uganda); 2008 Merchandise
Marks Regulations in Tanzania [made under Section 18A of the Merchandise Marks Act, Chapter
85 Laws of Tanzania].

131 Patricia Asero Ochieng, Maurine Atieno and Joseph Munyi v The Attorney General HCCC Peti-
tion No. 409 of 2009 Para 78. For discussion, see Nyachae and Ogendi (2012).

132 Ogendi (2018) pp. 198-199.

133 Olatunji (2021), Olatunji (2022) p. 403, Ogendi (2018) p. 200.
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3.6.2 IP Policy

EAC is approaching IP policy from several angles. First, it adopted a TRIPS
flexibilities-focused policy in 2013, the Regional IP Policy on the Utilisation
of Public Health-Related WTO-TRIPS Flexibilities and the Approximation of
National IP Legislation. Second, the intent was that it would consider IP in the
second phase of TFTA negotiations; this is briefly discussed later in a separate
paragraph. Third, a general and broader IP policy which is not restricted to health-
related flexibilities was developed under the auspices of the East African Science
and Technology Commission (EASTECO) in terms of its Annual Operational
Plan for 2017-2018."3* The stated goal of the policy is “to encourage technical
innovation, and to promote the industrial and commercial use of technical inven-
tions and innovations so as to contribute to the social, economic, industrial and
technological development of the Community.”'** A validation workshop for the
IP policy was held in 2018,'*¢ followed by adoption by the EASTECO Governing
Board in 2019 and a referral to the EAC Council of Ministers.'*” However, that
policy is not publicly available nor is there further information on its adoption
since then.

The Regional IP Policy on the Utilisation of Public Health-Related WTO-
TRIPS Flexibilities and the Approximation of National IP Legislation is based on
the analysis of the EAC partner states’ national legislation and it aims to assist
these states to meaningfully domesticate and implement TRIPS flexibilities. To this
end, it makes the 11 policy statements summarised in the following list. Member
states ought to:

1 “Take advantage of the 2016 transition period” and abolish any mailbox provi-
sions in their laws.'*®

2 “Strictly define” patentability criteria specifically with regard to novelty, inven-
tive step and industrial application. These aims are to be achieved in the follow-
ing ways:

a considering a wide concept of prior art consisting of everything disclosed
to the public whether by use, in written or oral form, including patent appli-
cations, information implied in any publication or derivable from a combina-
tion of publications, which are published anywhere in the world and which
can be actually or theoretically accessed by the general public;

b Clearly define the inventive step standard by referring to a “highly” skilled
person;

134 East African Science and Technology Commission (EASTECO) (n.d.)
135 East African Science and Technology Commission (EASTECO) (n.d.).
136 EASTECO (2018).

137 East Africa Entrepreneurs Association (EAEA) (2018), EASTECO (n.d.).
138 EAC TRIPS Policy p. 12.
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¢ Strictly apply the industrial application requirement and limit the pa-
tentability of research tools to only those for which a specific use has been
identified.'®

3 Exclude the following from patentability:

i Natural substances including micro-organisms, even if purified or other-
wise isolated from nature;

it New medical uses of known substances including micro-organisms; EAC
Partner States seeking to consider new medical uses principally patentable as
processes under the patentability criteria, shall strictly apply the patentability
requirements on a case-by-case basis;

iii Derivatives of medical products that do not show significantly enhanced
therapeutic efficacy/significant superior properties.

b EAC Partner States, in order to protect small-scale innovations, e.g.
in the areas of traditional medicines or genetic resources, shall reward
such inventors with a right to compensation from third parties who use
the inventions for follow-on improvements (use-and-pay/compensatory
liability).!*

4 Provide for research exceptions that:

a Explicitly authorise research for scientific, non-commercial and commer-
cial purposes. The preponderant purpose of commercial research must be the
generation of new knowledge of the patented substance.

b Provide a right to claim a non-exclusive licence for the use of patented
research tools against payment of compensation.'4!

5 Provide for a Bolar exception that permits the “use [of] patented substances
for acts ‘reasonably related’ to the development and submission of information
required for marketing approvals.”!4?

6 Upon the expiry of relevant transition periods, protect “test and other data” in a
way that enables the continued reliance on original test data by medicines regu-
latory authorities in their evaluation of generics. Further, patents and marketing
authorisation should not be connected in a manner that inhibits or prevents the
grant of marketing approvals for generics during the validity of the relevant
patent.!+

7 Require the disclosure of all modes, including the best mode, of implementing
an invention by “experts skilled in the art who reside in EAC partner states” in
patent applications. In addition, the applicant must disclose “the International

139 EAC TRIPS Policy pp. 12-13.
140 EAC TRIPS Policy p. 14.
141 EAC TRIPS Policy p. 15.
142 EAC TRIPS Policy p. 16.
143 EAC TRIPS Policy p. 16.
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Non-proprietary Name (INN) of a pharmaceutical substance or an active phar-
maceutical ingredient as soon as it is available.”'*

8 Provide for “effective pre- and post-grant administrative patent opposition pro-
cedures.” ARIPO member states are required to discuss the amendment of the
Harare Protocol to provide for opposition procedures and a possible extension
of the six-month period within which national patent offices have to approve
ARIPO patents.!#

9 Provide for international exhaustion in relation to patent, copyright and trade-
mark laws. !4

10 Provide for compulsory licences that enable “the export of up to 100% of
pharmaceuticals” to countries without adequate manufacturing capacity; adopt
relevant guidelines or regulations to enable such import and export of pharma-
ceuticals and “waive remuneration for import compulsory licenses” in speci-
fied circumstances.!*’ They are also required to enact legislative provisions
that

* cap remuneration at 4% and consider anti-competitive behaviour in setting
such remuneration;

* limit the licence negotiation period to 90 days, after which the potential li-
censee may apply for a compulsory licence

* permit the waiver of prior negotiation periods “in case of national emer-
gency, other situations of extreme urgency, public non-commercial use [or]
government use, and to remedy anti-competitive behaviour of the patent
right-holder.” In addition, an “institutional monitoring mechanism” must be
operationalised in order to monitor the implementation of this provision.

» preclude the use of interdicts as a remedy where government use licences are
in issue. !

* Finally, the grant of compulsory licences is to be an administrative, rather
than a judicial, function.'¥

11 Enumerate licensing terms “that may be considered unjustified restrictions of
competition and authorise the patent registrar to refuse the registration of such
licensing contracts.” Such terms are to be based on exiting statutory provisions
under Kenyan, Rwandese, Tanzanian-Mainland and Ugandan laws.'*°

As far as these recommendations go, the first has been overtaken by events and a
revision of the policy would be in order. Its specific reference to the LDC transition

144 EAC TRIPS Policy p. 17.
145 EAC TRIPS Policy p. 18.
146 EAC TRIPS Policy p. 18.
147 EAC TRIPS Policy p. 20.
148 EAC TRIPS Policy p. 20.
149 EAC TRIPS Policy p. 20.
150 EAC TRIPS Policy p. 21.
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period in relation to pharmaceutical products that was current until 2016 is now
outdated as the current LDC pharmaceutical products transition period is in place
until 1 January 2033, as noted in chapter one.

In addition, the EAC has developed the Regional Protocol on Health-Related
WTO-TRIPS Flexibilities, extracts of which are included as Annex 1 to the Health-
Related WTO-TRIPS Flexibilities Policy. Once adopted and in force, the protocol
will give the policy’s recommendations force of law. However, the protocol must
go through a signature and ratification process before it becomes effective.!™!

The EAC’s two-pronged focus of beginning with the Health-Related WTO-
TRIPS Flexibilities Policy and then progressing to a general IP Policy can be un-
derstood as starting with the pressing public health issue first, then moving on to a
more general policy. The health-related flexibilities policy is rightfully contextu-
alised within the EAC’s other public health-related instruments. For instance, it is
cross-referenced in the EAC Regional Health Sector Policy (2016)'%? and the EAC
Regional Pharmaceutical Action Plan (2017-2027).!%

Despite this detailed guidance on how to best utilise TRIPS flexibilities, EAC
partner states have not made the best use of flexibilities. For example, they have
voluntarily foregone the benefit of the general LDC transition period, as discussed
in chapter one, and, of the LDC states, only Rwanda excludes pharmaceutical prod-
ucts from patent protection.'>* The other three have prematurely provided patent
protection for pharmaceuticals.!>

3.7 ECOWAS

ECOWAS was formed in 1975 and its members are Benin, Burkina Faso, Cape
Verde, Cote d’Ivoire, The Gambia, Ghana, Guinea, Guinea Bissau, Liberia, Mali,
Niger, Nigeria, Senegal, Sierra Leone and Togolese Republic. It is currently “a
fully-fledged Customs Union with a Common External Tariff and common trade
policy.”%¢

3.7.1 IP Regulatory Framework
Article 27(10) (c) of the ECOWAS Treaty provides that:

In their cooperation in this field, Member States shall harmonize their na-
tional technological development plans by placing special emphasis on

151 Article 151(3) EAC Treaty.

152 EAC Regional Health Sector Policy (2016) p. 5.

153 EAC Regional Pharmaceutical Action Plan (2017-2027) para. 3.1.5 p. 30.

154 EAC Regional Intellectual Property Policy on the Utilization of Public Health-Related WTO-
TRIPS Flexibilities and the Approximation of National Intellectual Property Legislation, 2013
(EAC TRIPS Policy) p. 29.

155 EAC TRIPS Policy p. 29.

156 Ngwenya (2015).
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indigenous and adapted technologies as well as their regulations on industrial
property and transfer of technology.

ECOWAS law is contained in Protocols, Regulations and Decisions. It also pro-
vides policy guidance through policies. In relation to IP harmonisation, ECOWAS
states have adopted a TRIPS Policy and Guidelines (discussed in the following
sections) and they have not adopted any other IP regulatory instruments.

3.7.2 IP Policy

ECOWAS?’s health-related initiatives are led by the West African Health Organi-
sation (WAHO), an ECOWAS specialised institution which was created in 1987.
Its constitutive protocol merged the West African Health Community and the Or-
ganisation de Co-ordination et de Co-operation pour la Lutte contre les Grandes
Endemies to create it.!>” WAHO was operationalised in 2000 following a decision
made by the heads of state to select the seat of the institution and appoint a director
and deputy director of the organisation.!*® A supplementary protocol’® amending
its constitutive protocol is yet to come into force.

WAHO prepared a TRIPS Policy'® and Guidelines'®' for ECOWAS, which
were adopted in October 2012. The policy’s primary objectives are to enhance
access to essential medicines through the provision of “legal and technical guid-
ance for the development and marketing of medicines” and “for implementing
TRIPS compliant national legislations or regulations.”®? To this end, a review of
member states’ relevant legislation was undertaken. The findings of this review
then informed the following patent legislation—specific recommendations made
by the policy:

1 Dishonest and unfair commercial use of test data must be prohibited, taking
care to ensure that “protection of test data should not unreasonably prevent or
hamper the development of generic medicines.”'®

2 Experimental (research) and Bolar exceptions ought to be provided for.'s

3 The disclosure of the “best mode” of implementation of inventions must be
required from applicants for patents.'®’

157 Article II Protocol A/P.2/7/87 on the Establishment of a West African Health Organisation.

158 ECOWAS Heads of State Decision A/Dec.9/10/98.

159 Supplementary Protocol A/SP.1/01/06 amending Articles VI-C, VI-L, IX-8, XI-2 and XII of Proto-
col A/P2/7/87 on the Establishment of the WAHO.

160 ECOWAS TRIPS Policy supra.

161 Guidelines for Implementation of TRIPS Flexibilities in National Legislation to Improve Access to
Medicines in the West African Region (2012) supra.

162 ECOWAS TRIPS Policy pp. 11-12.

163 ECOWAS TRIPS Policy pp. 25-26.

164 ECOWAS TRIPS Policy p. 28.

165 ECOWAS TRIPS Policy p. 28.
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4 Ever-greening ought to be curbed by “preventing the extension of existing pat-
ents and patenting of trivial and/or non-efficacious variants of existing chemical
substances. Product derivatives of a known chemical substance should be pa-
tentable only if, when compared to the original substance, they show significant
improvements in therapeutic efficacy.”!%

5 International exhaustion should be provided for.'¢’

6 TRIPS Articles 31(b) and (k) should be domesticated.'®

These recommendations are reiterated in the accompanying guidelines which give
direction to ECOWAS member states on how to incorporate them into national
legislation and provide an implementation action plan for the sub-region for the
period 2012-2015. In 2021 ECOWAS and WTO, in collaboration with WHO and
WIPO, hosted a joint workshop for ECOWAS member states and the ECOWAS
Commission on “health, intellectual property (IP) and trade policy-making” in-
tended, in part, “to build capacity for an integrated and coordinated response to the
COVID-19 pandemic.”!®

The impact of ECOWAS policy guidance has been sub-optimal because
ECOWAS member states do not abide by all of it. For example Benin, Burkina
Faso, Guinea, Guinea Bissau, Mali, Niger, Senegal and Togo grant pharmaceuti-
cal patents, despite the currency of the LDC pharmaceutical patents transition
period.

3.8 SADC

The current member states of SADC are Angola, Botswana, Comoros, Demo-
cratic Republic of Congo, Eswatini, Lesotho, Madagascar, Malawi, Mauritius,
Mozambique, Namibia, Seychelles, South Africa, Tanzania, Zambia and Zimba-
bwe. SADC is the successor to SADCC, which was formed in 1980.'7° Comoros is
the newest member, having been admitted in 2017 and becoming a full member in
2018.17 SADC’s predecessor SADCC’s member states were Angola, Botswana,
Lesotho, Malawi, Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe.
Its key aim was to “reduce economic dependence on apartheid South Africa.”!”
It neither have formal legal status nor did it own assets and sought to achieve
its aims through collaborative projects.!”® As the liberation of South Africa was
on the cusp, it became necessary to reconfigure SADCC. In view of this, and to
strengthen its capacity, it was decided in 1992 to upgrade SADCC into SADC,

166 ECOWAS TRIPS Policy p. 30.

167 ECOWAS TRIPS Policy p. 32.

168 ECOWAS TRIPS Policy p. 37.

169 WTO (2021).

170 See SADC (n.d.a, n.d.b), Gathii (2011) p. 211.
171 SADC (2019) p. 1.

172 Hartzenberg (2011) p. 5.

173 SADCC Memorandum of Understanding (1981).
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which had legal status.!™ After the dawn of democracy in South Africa in 1994,
South Africa joined SADC.

Unlike SADCC, SADC'’s key aims include economic integration, the implemen-
tation of which is spelt out in its Regional Indicative Strategic Development Plan
(RISDP). The first RISDP was approved in 2003 and planned development over a
period of 15 years (2005-2020).!7 Tt was revised for the period 2015-2020,'7¢ and
the current RISDP, 2020-2030, was approved in 2020,'”” together with SADC Vi-
sion 2050. The core components of the first RISDP were the creation of a FTA, CU,
Common Market, Monetary Union and ultimately the adoption of a single curren-
cy.!” Of these, the FTA was established, within the planned timeframe, in August
2008 and continues to progress meaningfully.!” The CU was initially intended for
launch in 2010 but this was not achieved.!*® A later implementation date of 2013!8!
was then set, but it also was not achieved. In its 2019 integration status report the
SADC Secretariat reported that SADC member states were in discussion over es-
tablishing Common External Tariff as part of the progression towards establishing
the CU.'¥? These discussions appear to be continuing as there has been no further
decision taken on the CU. The main reasons for the delay in launching the CU in-
clude the complexities brought about by the concurrent membership of numerous
RECs (COMESA, EAC and SADC) as well as the Southern Africa CU (SACU)'®3
and the COMESA CU by some SADC member states.'** Each of these CUs has dif-
ferent common external tariffs and tariff schedules. It is hoped that these challenges
will be overcome by the creation of the TFTA which, in turn, will create a CU.!%
As stated previously, it is envisaged that these three RECs would then merge with
five others to form the AEC and they are the constitutive elements of the AfCFTA.

SADC'’s performance and its underpinning neo-liberal perspective have been
evaluated elsewhere by other scholars;'® therefore, this chapter will not replicate
such evaluation, which falls beyond its remit. Instead, it turns to an overview of
SADC regulatory instruments in the following section, with an emphasis on IP-
related instruments.

174 Article 3, Declaration and Treaty of the Southern African Development Community, (SADC) 1992
(as amended). For a full historical discussion of this upgrade see Ng’ong’ola (2000) pp. 485-506,
Ng’ong’ola (2008).

175 RISDP (2005-2020), SADC RISDP Summary (2011).

176 Revised RISDP (2015-2020).

177 RISDP (2020-2030).

178 Hartzenberg (2011) pp. 5-6.

179 Sandrey (2013) p. 2, Gathii (2011) p. 212.

180 Gathii (2011) p. 221.
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182 SADC (2019) p. 10.

183 The SACU member states are Botswana, Lesotho, Namibia, South Africa, and Swaziland. All five
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186 Pallotti (2004), Lee (1999), Tsie (1996) pp. 85-86.
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3.8.1 Regulatory Instruments

SADC’s legal instruments include protocols that become binding after ratification
by two-thirds of SADC member states.'®” Two of its protocols expressly reference
IP. The first of these is the Protocol on Trade of 1996, which entered into force on
25 January 2001. The objectives of this protocol are the following:'®

1 To further liberalise intra-regional trade in goods and services on the ba-
sis of fair, mutually equitable and beneficial trade arrangements, comple-
mented by protocols in other areas.

2 To ensure efficient production within SADC reflecting the current and
dynamic comparative advantages of its members.

3 To contribute towards the climate for domestic, cross-border and foreign
investment.

4 To enhance the economic development, diversification and industrializa-
tion of the region.

The protocol therefore establishes a framework within which these objectives may
be achieved. In particular, it regulates trade in goods,'® customs procedures,'*
trade laws,'! trade-related investment matters,'”? trade in services,'”® IP"* and
competition policy'® inter alia. In the context of its regulation of trade in goods,
it prohibits the use of any quantitative import'*® and export'’ restrictions by party
states. However, there are wide-ranging general exceptions to these prohibitions,
which include IP enforcement. Article 9(d) provides that:

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
between Member States, or a disguised restriction on intra-SADC trade,
nothing in Articles 7 and 8 of this protocol shall be construed as to prevent
the adopting or enforcement of any measures by a Member State necessary
to protect intellectual property rights, or to prevent deceptive trade practices.

Border control IP enforcement measures are thus permissible. These are to be
structured within the TRIPS framework as all SADC member states (with the

187 Article 22 Declaration and Treaty of the SADC; see for example Article 16 Protocol on Trade.
188 Article 2.

189 Articles 3—11.
190 Articles 12-15.
191 Articles 16-21.
192 Article 22.

193 Article 23.

194 Article 24.

195 Article 25.

196 Article 7(1).
197 Article 8(1).
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exception of Comoros, which is due to complete its WTO accession processes
in early 2024)!® are also WTO members and, as such, are obliged to be TRIPS
compliant. Indeed, the protocol expressly reminds party states of this obligation in
Article 24, which provides:

Member states shall adopt policies and implement measures within the com-
munity for the protection of intellectual property rights, in accordance with
[the] WTO Agreement on Trade-Related Aspects of Intellectual Property
Rights.

Consequently, one of the key harmonisation goals of SADC has been articulated
as the pursuit of TRIPS compliance by member states in a report commissioned by
the ECA in its provision of assistance to SADC.'

The second SADC Protocol that refers to IP is the Protocol on Science, Tech-
nology and Innovation (STI) of 2008.2° Following 12 years after the Protocol
on Trade, the Protocol on STI’s main purpose is to “foster co-operation and pro-
mote, the development, transfer and mastery of science, technology and innova-
tion in member states” so as to achieve a wide range of related goals.?’! Amongst
these is “the development and harmonisation of STI policies in the region”*? and
“the enhance[ment] and strengthen[ing] of the protection of intellectual property
rights.”23

3.8.2 IP Framework and Guidelines

As noted in chapter one, the SADC Council of Ministers in August 2018 approved
the IP Framework and Guidelines, which were partially based on several studies.?*
These instruments do not have binding force and serve as normative blueprints and
policy guidelines. The framework consists of these substantive parts: (1) Introduc-
tion, (2) State of IP in the SADC Region, (3) TRIPS Agreement and Regional Best
Practices and (4) SADC Regional IP Framework. The framework has the following
two annexures:

1 National IP Strategy and/or Policy Outline which is informed, in part, by the
WIPO IP policies toolkit discussed in chapter two and has an outline of Zim-
babwe’s National IP Policy and Implementation Strategy appended to it as a
sample.

198 WTO (2023).

199 ECA (2014).

200 Signed 17 August 2008.

201 Article 2 Protocol on STI.

202 Article 2(c).

203 Article 2(m).

204 Economic Commission for Africa (ECA) (2018), SADC (2017), ECA Subregional Office South
Africa (SRO-SA) (2015).
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2 A Model Framework IP Policy for universities and public research institutions.

These are intended to assist member states in their IP policy formulation.

The framework expressly refers to COMESA, EAC and ECOWAS IP policies
as well as the COMESA-EAC-SADC TFTA’s IP agenda®® which is important be-
cause of cross-memberships of member states. Specifically, nine SADC member
states are also COMESA member states and one is also an EAC partner state. This
means that alignment is required between REC IP policies.

Noting that SADC member states are at different levels of development, the
framework as outlined in part 4 focuses on

mutual cooperation on the basis of agreed areas of mutual interest in using
IP as an instrument for socio-economic development and to drive industri-
alisation within the region, with harmonisation being a desired long-term
objective, thereby enabling countries to use IP to transition their economies
to innovation driven knowledge economies at their own pace and in mutual
cooperation and with the assistance of other SADC Member States.?

The framework enumerates 11 “key considerations,” which include TRIPS mini-
mum standards and other relevant “international and continental instruments,”?’
such as the Marrakesh Treaty, and it notes access to copyright-protected works
should be enabled for persons with disabilities.?®® It also emphasises the impor-
tance of meaningful use of TRIPS flexibilities, among other aspects.?”” The specific
recommendations it makes in relation to TRIPS flexibilities are the following:2!

[1] Member States make use of the full extent of the flexibilities provided
under the TRIPS Agreement . . .

[2] ...that LDCs take full advantage of the TRIPS transition periods . . .

[3] Flexibilities should not be limited to health-related considerations;

[4] Research flexibilities should be used to support STI objectives in ac-
cordance with the SADC STI Protocol;

[5] Early working (Bolar) or regulatory exception provisions should be en-
acted to support the development of a pharmaceutical industry within
the SADC region, with particular emphasis on development of a manu-
facturing industry for generic drugs, in support of the SADC Business
Plan on Pharmaceuticals.

[6] In order to stimulate local manufacturing, and support bulk imports
into one country and re-exportation into the rest of the region, SADC

205 SADC IP Framework and Guidelines (2018) supra p. 16.
206 SADC IP Framework and Guidelines (2018) p. 19.

207 SADC IP Framework and Guidelines (2018).

208 SADC IP Framework and Guidelines (2018) p. 20.

209 SADC IP Framework and Guidelines (2018) p. 21.

210 SADC IP Framework and Guidelines (2018) pp. 20-21.
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Member States should domesticate the waiver decision (Article 31bis of
TRIPS). Domesticating the waiver has the potential to stimulate local or
regional generic manufacturing capacity and provide the means to im-
plement any compulsory licences that may be issued by Member States.

[7] Compulsory licences are an effective tool for curbing abuse of the exclu-
sive rights granted by a patent, as well as ensuring a balance between the
public interest and the rights of the IP owner.

Its main goal is “to foster mutual cooperation on IP issues within the context of
industrialisation, trade, and addressing socio-economic development and com-
petitiveness of the SADC Region in its transition to innovation driven knowledge
economies.”!! The framework is then elucidated on these six pillars: (1) Policy and
Legislative, (2) Human and Administrative Infrastructure, (3) Use of IPRs, (4) Gov-
ernance, (5) Communication and Advocacy and (6) Monitoring and Evaluation.?!?

It proposes the development of a SADC IP protocol in the medium to long term
and suggests aspects to be covered by said protocol.?* Plans for this protocol have
been overtaken by the AfCFTA IP Protocol and it would not be prudent to seek to
develop another IP protocol at sub-regional level.

SADC member states’ usage of TRIPS flexibilities has been mixed, with eight
of the 15 using flexibilities, specifically compulsory licences or government use
and “non-enforcement of patents using the LDC transition provision.”?!

3.9 TFTA

The COMESA-EAC-SADC TFTA is a significant building block of the AfCFTA.!?
As noted previously, the TFTA was launched in June 2015, pursuant to an agree-
ment reached between the RECs. Article 39(3) of the agreement provides that it
will enter into force 30 days after the 14th instrument of ratification is lodged.
However, that threshold had not been met by March 2023.2!¢ Under Article 45
of the agreement, the tripartite parties should commence negotiations on trade in
services and other trade-related areas such as competition policy and intellectual
property rights within 24 months of the entry into force of the agreement. Protocols
on each of these aspects would be negotiated and adopted. As indicated in chapter
one, the ratification rate and subsequent entry into force of the AfCFTA Agreement
has overtaken the TFTA.

The 2009 draft agreement contained a detailed IP agenda based on its Article
27 and Annex 9 on IPRs, which did not ultimately form part of the final agree-
ment. The aspects covered included traditional knowledge (TK), genetic resources
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212 SADC IP Framework and Guidelines (2018).
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and folklore?"” for which “IP or sui generis systems” of protection were recom-
mended.?!® Such systems would include “the creation of databases, development
of guidelines for access benefit sharing (ABS) and prior informed consent.”"* Ar-
ticles 6 and 7 dealt with copyright and industrial property, respectively, and set out
five similar undertakings in relation to each.

All the aspects identified in this TFTA IP agenda can, and should, be subsumed
under the AfCFTA IP Protocol negotiations. This would be the most efficient ap-
proach, rather than to replicate the AfCFTA-level negotiations amongst the TFTA
parties which would be incorporated into the AfCFTA anyway, as these three RECs
are amongst the eight that will constitute the AfCFTA.

3.10 Conclusion

The overview given here has shown the extent to which RECs are involved in IP
harmonisation and integration. It is clear that the four RECs under discussion have
made significant progress on this front. This work has to be incorporated into any
continental IP integration efforts, especially since the COMESA-EAC-SADC TFTA
has been overtaken by the AfCFTA. Similarly, it has to be framed within the context
of the work that has been done by the sub-regional IP organisations that are the sub-
ject of chapter four. Therefore, the nature of the relationship between the regional IP
organisations and the RECs becomes significant because their membership consists
of the same countries. Co-operation and co-ordination between them is managed,
in part, through memoranda of understanding through which the RECs draw upon
the expertise of the regional IP organisations’ secretariats. Cultivating such relation-
ships avoids duplication of efforts and allows effective use of expertise across the
organisations and RECs. REC IP policies, whether they be general or specific to pat-
ent-related flexibilities, are a welcome development as they provide a policy model
for individual states to follow. As they are collective in their conceptualisation, they
also contribute to a harmonised regional approach which aids regional cohesiveness
and facilitates collaborative approaches to public interest problems such as securing
access to pharmaceuticals. However, as shown here, their detailed guidance has not
comprehensively been translated into domestic legislation nor implemented.
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4 Sub-Regional IP Organisations

4.1 Introduction

This chapter considers co-operation with respect to IP in specific sub-regional or-
ganisations where IP is the sole focus, namely in ARIPO and OAPI. Chapter three
focused on African states’ collaboration with respect to trade through RECs that in-
clude IP, amongst other aspects of trade. Many states are involved in both types of
collaboration, and also have multiple REC memberships. This chapter details each
sub-regional IP organisation’s organs and regulatory frameworks in turn. It does
not give a detailed overview of all of the substantive content of these frameworks.
To enable comparative analysis of the two organisations, it outlines only those
areas where both organisations have legal instruments in place, namely patents,
utility models, industrial designs, trade marks and plant variety protection to enable
some comparative commentary.

At the outset, it is important make the following comments about the two re-
gional IP organisations’ frameworks. OAPI’s legal framework is much broader in
coverage than ARIPO and it includes annexes on literary and artistic property, geo-
graphical indications, trade names, layout designs of integrated circuits and unfair
competition which ARIPO does not have protocols on. In relation to copyright,
covered by the Bangui Agreement Annex on literary and artistic property, ARIPO
has a counterpart in its recently adopted Kampala Protocol on Voluntary Registra-
tion of Copyright and Related Rights of 2021. The difference between the two is
that the Bangui Agreement covers substantive elements such as eligibility for pro-
tection, rights and duration whilst the Kampala Protocol is only about the registra-
tion of said rights. Where both organisations have regulatory instruments covering
the same subject matter, there are also differences in approach that are noted later.
Finally, there are areas covered by ARIPO and not OAPI, namely ARIPO’s Swa-
kopmund Protocol, which covers traditional knowledge, whilst OAPI does not yet
have an equivalent legal instrument.

Whilst the ARIPO and OAPI IP frameworks have significant substantive and
procedural differences, which will soon become apparent, they cooperate with each
other in various ways. For instance, they entered into a quadripartite co-operation
agreement in 1985 (with WIPO and the African Regional Centre for Technology)
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and into a dual co-operation agreement in 1996." Another instance of their co-
operation is the joint response of the ARIPO and OAPI Secretariats to the creation
of PAIPO, announced in April 2014, which is discussed in chapter five. In that
communiqué they referred to the possibility of an amalgamation between them to
create a single African IP Office.? The chapter concludes with a consideration of the
viability of such amalgamation. They have a long-standing bilateral co-operation
through their Joint Commission, under which they meet often.’> Continuing their
co-operation with other entities, in 2018 they created the further tripartite co-oper-
ation framework of WIPO-ARIPO-OAPI (WAO), pursuant to a memorandum of
understanding signed on 1 October 2018.*

4.2 ARIPO

As of 31 May 2022, ARIPO had 21 member states, namely Botswana, Eswatini,
The Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi, Mauritius, Mozambique,
Namibia, Rwanda, Sdo Tomé and Principe, Seychelles, Sierra Leone, Somalia, Su-
dan, Tanzania, Uganda, Zambia and Zimbabwe. ARIPO cooperates with the fol-
lowing 12 non-member states which have observer status in the meetings of its
main organs: Algeria, Angola, Burundi, Egypt, Eritrea, Ethiopia, Libya, Mauritius,
Nigeria, Seychelles, South Africa and Tunisia.’

ARIPO was initially known as the Industrial Property Organisation for English-
speaking Africa (ESARIPO).6 It was established on 9 December 1976 through the
adoption of the Agreement on the Creation of the Industrial Property Organisation
for English-speaking Africa at a diplomatic conference held in Lusaka, Zambia
(the Lusaka Agreement). The Lusaka Agreement came into force on 15 Febru-
ary 1978, thereby bringing ESAPIRO into operation. It was created with techni-
cal and administrative assistance from the UN Economic Commission for Africa
(ECA) and WIPO.” Consequently, in Article 5 the Lusaka Agreement mandates
that ARIPO “shall establish and maintain close and continuous working relation-
ships” with these two organisations and the African Union.

Upon its establishment, membership of the organisation was limited to Anglo-
phone African countries, but in December 1985, Article 4 of the Lusaka Agree-
ment was amended in order to expand the pool of states eligible for membership to
include all members of ECA or the OAU (now the AU).® The organisation’s name

1 Chirambo (2002) paras 29-30.

2 ARIPO and OAPI (2014).

3 ARIPO (2022).

4 WIPO Coordination Committee (2018) WO/CC/75/1 Annex I.

5 In terms of Article VI of the Lusaka Agreement on the Creation of the African Regional Intellectual
Property Organisation (ARIPO) (1978) as amended (Lusaka Agreement).

6 Kongolo (2013) p. 75, Adewopo (2005) p. 2, Nwauche (2003) p. 123.

7 Chirambo (2002) para 6.

8 Chirambo (2002) para 7, Adewopo (2005) p. 2.



112 Sub-Regional IP Organisations

was then changed to the African Industrial Property Organisation (ARIPO) in or-
der to reflect its new membership profile.® Whilst the acronym remained constant,
ARIPO again changed its full name to the African Regional IP organisation in
2004.1° The original reference to industrial property in the organisation’s name was
a reflection of its initial exclusive focus on industrial property. As will be shown,
its first two protocols dealt with marks, patents and industrial designs. With the pas-
sage of time the organisation’s focus expanded to include other types of IP, neces-
sitating the replacement of industrial property with IP in its name. More recently it
has consolidated its activities in the field of copyright, and in 2021 it adopted the
Kampala Protocol on the Voluntary Registration of Copyright.

The main motivating factor behind the establishment of ARIPO was to more ef-
fectively leverage member states’ resources and obtain various advantages through
collaboration. The preamble to the Lusaka Agreement states that member states are
“aware of the advantage to be derived by them from the effective and continuous
exchange of information and harmonization and co-ordination of their laws and
activities in industrial property matters.” ARIPO’s objectives are then spelt out in
full in Article 3 of the Lusaka Agreement. In summary, they pertain to the harmo-
nisation of IP frameworks and the sharing of related resources with the intention
of achieving technological advancement for economic and industrial development
of the member states.

4.2.1 Organs

ARIPO has three primary organs, namely the Council of Ministers, the Adminis-
trative Council and the Secretariat.!! ECA and WIPO acted as a joint Secretariat
of ARIPO, in its first iteration as ESARIPO from its inception until 1 June 1981
when it established its own Secretariat.’?> Thereafter, the Administrative Council
established more subsidiary organs, namely the Finance Committee and the Board
of Appeal in 1993 and 1997, respectively,'* followed by an Audit Committee, a
Staff Affairs Committee (renamed the Human Capital Committee)'* and several
technical committees. Each of these organs’ composition and principal duties are
summarised in the following sections.

Council of Ministers

The Council of Ministers is ARIPO’s “supreme body” and, as such, bears ultimate re-
sponsibility for its policy direction and has oversight of its activities.'* The membership

9 Chirambo (2002) para 7, Adewopo (2005) p. 2, Nwauche (2003) p. 128.
10 Kongolo (2013) p. 75, Amendment to the Lusaka Agreement adopted by the Council of Ministers
on 13 August 2004.
11 Article II of the Lusaka Agreement.
12 Chirambo (2002) para 6.
13 Chirambo (2002) para 15.
14 ARIPO (2018).
15 Articles V1bis (2) and (3)(e) Lusaka Agreement.
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of the Council of Ministers consists of the government ministers responsible for the
administration of IP in each member state.'® Its functions include the receipt of vari-
ous annual reports, budgets and accounts;'” resolving disputes and problems that are
beyond the Administrative Council;'® determining any special contributions to be paid
by members!® and determining the location of ARIPO headquarters.?’ Any of these
powers may be delegated by the Council of Ministers to the Administrative Council 2!
Ordinary meetings of the Council of Ministers are convened at least once every two
years and may be attended by accredited observer states.?

Administrative Council

The Administrative Council is composed of the Heads of Offices dealing with
the administration of IP in the member states.”> However, a person who does
not hold such a position but who has the requisite IP knowledge may be nomi-
nated to represent a member state.?* The functions of the Administrative Coun-
cil include the formulation and execution of ARIPO policy;> the approval of
ARIPO’s program of activities, annual reports, accounts and budgets;* the de-
termination of annual and special member contributions;?’ the establishment of
the Secretariat and the appointment of the Director General;?® and creating any
necessary subsidiary organs.” Any of these powers may be delegated to the
chair and/or vice-chair of the Administrative Council, the Director General or
any subsidiary organ.*

The Administrative Council’s function in setting special contributions overlaps
directly with the council’s exercise of the same function. To avoid a duplication of
roles, it might have been better to exclusively reserve the power of setting special
contributions for the Council of Ministers. This would leave the setting of annual
contributions to the Administrative Council.

Ordinary sessions of the Administrative Council are convened at least once
every year and extraordinary sessions may be convened as necessary in accordance
with internal procedural rules.’!

16 Article VIbis (1) Lusaka Agreement.

17 Article V1bis (3)(a) Lusaka Agreement.
18 Article V1bis (3)(b) Lusaka Agreement.
19 Article VlIbis (3)(c) Lusaka Agreement.
20 Article V1bis (3)(d) Lusaka Agreement.
21 Article V1bis (6) Lusaka Agreement.
22 Article VIbis (4)—(5) Lusaka Agreement.
23 Article VII (1) Lusaka Agreement.

24 Article VII (1) Lusaka Agreement.

25 Article VII (5)(a) Lusaka Agreement.
26 Article VII (5)(b) Lusaka Agreement.
27 Article VII (5)(c) Lusaka Agreement.
28 Article VII (5)(d) Lusaka Agreement.
29 Article VII (5)(e) Lusaka Agreement.
30 Article VII (6) Lusaka Agreement.

31 Article VII (3) Lusaka Agreement.
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Secretariat

The Secretariat is under the management of the Director General, who is the “prin-
cipal executive officer” of ARIPO and may serve for a maximum of two fixed
terms of four years each.3? The Secretariat’s functions include the exploration of
possible means to achieve ARIPO’s objectives, and where appropriate, report-
ing its findings to the Administrative Council;* carrying out any work, studies or
services as directed by the Administrative Council;* and drafting annual reports
and programmes of activities, accounts and budgets.>* In summary, the Secretariat
takes charge of the day-to-day running of the organisation, with the co-operation
of ARTPO member states that are enjoined to cooperate with it and assist it in the
fulfilment of its functions.> It operates from the seat of the organisation in Harare,
Zimbabwe.

Board of Appeal

The Board of Appeal was established by Administrative Council through an amend-
ment to the Harare Protocol.’’ Its functions are to hear appeals against the decisions
of the ARIPO Office pertaining to patent applications,®® the review of final admin-
istrative decisions of the office pertaining to the implementation of ARIPO Pro-
tocols* and to make decisions on related or incidental matters.*’ Its membership
comprises five persons experienced in IP matters, two of whom are required to be
patent examiners.*! The quorum for a board sitting is three members,* including at
least one patent examiner.* It commenced its activities in 2000* and its decisions
are available on the ARIPO website.

Commiittees

Article 2 of the Lusaka Agreement provides that the Administrative Council may
establish any subsidiary organs it deems fit. As noted previously, it has established

32 Article VIII (1) Lusaka Agreement.

33 Article VIII (2) Lusaka Agreement.

34 Article VIII (3) Lusaka Agreement.

35 Article VIII (4) Lusaka Agreement.

36 Articles VIII (5)—(6) Lusaka Agreement.

37 Section 4bis (1) Protocol on Patents and Industrial Designs Within the Framework of the African
Regional Intellectual Property Organisation (ARIPO) (adopted by the Administrative Council of
ARIPO at Harare, Zimbabwe, on 10 December 1982) as amended (Harare Protocol).

38 Section 4bis (5)(a) Harare Protocol.

39 Section 4bis (5)(b) Harare Protocol.

40 Section 4bis (5)(b) Harare Protocol.

41 Section 4bis (2) Harare Protocol.

42 Section 4bis (6) Harare Protocol.

43 Section 4bis (3) Harare Protocol.

44 ARIPO (2016a) p. 26.
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several committees, namely the Finance Committee, the Audit Committee, the
Human Capital Committee and Technical committees. The Finance and Audit
Committees advise the Director General on financial matters and the Human
Capital Committee deals with matters related to the welfare of ARIPO personnel.
Previously ARIPO had only one technical committee that considered all tech-
nical issues, a task which is likely to have been overwhelming considering the
number of issues that could potentially emerge in the different areas of IP. To
ease this burden, the Administrative Council established technical committees on
industrial property, copyright and related rights and the protection of new varie-
ties of plants.* Each of these technical committees has a manageable scope and
comprises experts in the relevant area. Accordingly, they should find it easier to
fulfil their mandates.

4.2.2  Regulatory Instruments

In addition to its constitutive act, the Lusaka Agreement, ARIPO has five protocols
with binding effect on contracting states. These are the

1 Harare Protocol on Patents and Industrial Designs of 1982, its Administrative
Instructions*” and Guidelines for Examination at ARIPO

2 Banjul Protocol on Marks of 1993,% and its Administrative Instructions

3 Swakopmund Protocol on the Protection of Traditional Knowledge and Ex-
pressions of Folklore of 2010,* Regulations®® and Administrative Instructions.
There is also an explanatory guide for party states® and a Policy Framework
on Access and Benefit Sharing arising from the Use of Genetic Resources in
ARIPO Member States of 2016.

45 ARIPO (2016b) p. 32.

46 Harare Protocol on Patents and Industrial Designs of 1982, as amended.

47 Administrative Instructions Under the Regulations for Implementing the Protocol on Patents and
Industrial Designs Within the Framework of the African Regional Intellectual Property Organisa-
tion (ARIPO).

48 Banjul Protocol on Marks Within the Framework of the ARIPO, adopted by the Administrative
Council of ARIPO at Banjul, The Gambia, on 19 November 1993 as amended.

49 Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of Folklore
Within the Framework of the ARIPO, adopted by the Diplomatic Conference of ARIPO at Swakop-
mund, Namibia, on 9 August 2010, entered into force 11 May 2015, ARIPO (2015).

50 Regulations for Implementing the Swakopmund Protocol on Traditional Knowledge and Ex-
pressions of Folklore Within the Framework of the African Regional Intellectual Property Or-
ganisation (ARIPO) [text entered into force on 11 May 2015 and amended on 6 December
2016].

51 Explanatory Guide to the Swakopmund Protocol on the Protection of Traditional Knowledge and
Expressions of Folklore, 2012.

52 Policy Framework on Access and Benefit Sharing Arising from the Use of Genetic Resources in
ARIPO Member States, 2016.
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4

Arusha Protocol for the Protection of New Varieties of Plants, 2015,%* and its
Regulations.> The protocol is not yet in force as the requisite ratifications have
not yet been achieved. Article 40(3) of the Arusha Protocol provides that it will
come into force 12 months after four states have deposited their instruments of
ratification or accession.

Kampala Protocol on Voluntary Registration of Copyright and Related Rights,
2021,% which will enter into force three months after five states have deposited
their instruments of ratification or accession.

The current subscription (as of 1 January 2023) to the protocols is as follows:

Table 4.1 ARIPO Protocols — State Parties

Protocol State parties

Harare Protocol Botswana, Cape Verde, Eswatini, The Gambia, Ghana,

Kenya, Lesotho, Liberia, Malawi, Mozambique, Namibia,
Rwanda, Sao Tomé and Principe, Seychelles, Sierra
Leone, Sudan, Uganda, Tanzania, Zambia, Zimbabwe (20)

Banjul Protocol Botswana, Cape Verde, Eswatini, The Gambia, Lesotho,

Liberia, Malawi, Mozambique, Namibia, Sao Tomé and
Principe, Uganda, Tanzania, Zimbabwe (13)

Swakopmund Protocol Botswana, The Gambia, Liberia, Malawi, Namibia, Rwanda,
Zambia, Zimbabwe (8)

Arusha Protocol Rwanda, Sdo Tomé and Principe, Tanzania (3)

Kampala Protocol Signed by Ghana, Liberia, Malawi, Mozambique, Sao

Tomé and Principe, Sierra Leone, Sudan, Tanzania and
Uganda. No ratifications yet. The protocol will come into
force three months after five states have deposited their
instruments of ratification or accession.

In addition to the Protocols, ARIPO has the following Model Law and guidelines:

[N

53

54

55

56
57

Model Law on Copyright and Related Rights*®
Guidelines for Ratification or Accession and Domestication of International In-
struments on Copyrights and Related Rights®’

Arusha Protocol for the Protection of New Varieties of Plants Within the Framework of the ARTPO,
approved by the Council of Ministers at Uganda, November 2013.

Regulations for Implementing the Arusha Protocol for the Protection of New Varieties of Plants
Within the Framework of the African Regional Intellectual Property Organisation (ARIPO) [adopted
by the Administrative Council of ARIPO at Lilongwe, Malawi, on 22 November 2017]

Kampala Protocol on Voluntary Registration of Copyright and Related Rights Within the Frame-
work of the African Regional Intellectual Property Organisation (ARIPO) (Adopted on 28 August
2021 at Kampala, Uganda).

ARIPO Model Law on Copyright and Related Rights (2019).

ARIPO Guidelines for Ratification or Accession and Domestication of International Instruments on
Copyrights and Related Rights (2019).
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3 Guideline for Ratification or Accession and Domestication of the Marrakesh
Treaty*®

4 ARIPO Guidelines to Contracts: Literary Works (2018)>

5 ARIPO Contract Guidelines: Music Genre (2017)%°

6 Guidelines for the Development of a Business Plan for CMOs in ARIPO Mem-
ber States (2021)%!

7 ARIPO Guidelines to Audiovisual Contracts (2020)°

The following section sets out some of the key aspects of the protocols.

Harare Protocol

The Harare Protocol was adopted by the Administrative Council of ARIPO in Ha-
rare, Zimbabwe, in December 1982 and entered into force in 1984. It has been
amended several times since then, most recently in 2021, with the amendments
coming into force on 1 January 2022 (referred to as the 2022 amendments) and on
1 January 2023 (referred to as the 2023 amendments).%* Some of these amendments
are highlighted in the following paragraphs, but procedural steps and timelines are
not detailed. The Harare Protocol empowers ARIPO, through its Secretariat (the
ARIPO Office), to receive and process patent, utility models and industrial design
applications on behalf of state parties to the protocol.** The duration of protection
granted under the protocol is 20 years for patents®® 10 years for utility models® and
15 years for industrial designs.®” The duration of protection for industrial designs
was increased from 10 years to 15 years by the 2022 amendments.

The Harare Protocol requires the filing of the application to be made at a con-
tracting state’s industrial property office or at the ARIPO Office.®® National offices
which receive such applications are required to transmit them to the ARIPO Office
within one month.®® An applicant for the grant of a patent or the registration of an
industrial design or utility model can, by filing only one application, designate any
of the contracting states in which he wishes his invention or industrial design or
utility model to be accorded protection.” The Harare Protocol and its Implementing

58 ARIPO Guideline for Ratification or Accession and Domestication of the Marrakesh Treaty (2018).
59 ARIPO Guidelines to Contracts: Literary Works (2018)

60 ARIPO Contract Guidelines: Music Genre (2017).

61 Guidelines for the Development of a Business Plan for CMOs in ARIPO Member States (2021).
62 Guidelines to Audiovisual Contracts (2020).

63 ARIPO (2021b), ARIPO (2023).

64 Section 1(1) Harare Protocol.

65 Section 3.1(11) Harare Protocol.

66 Section 3fer (10) Harare Protocol.

67 Section 4 (6) Harare Protocol.

68 Section 2(1) Harare Protocol.

69 Section 2(5) Harare Protocol.

70 Section 1bis Harare Protocol.
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Regulations were amended by the insertion of section 3bis to create a link between
the protocol and the Patent Co-operation Treaty (PCT) in 1994.”! In terms of this
amendment, any applicant filing a PCT application may designate ARIPO, which
in turn means a designation of all states party to both the Harare Protocol and the
PCT. The ARIPO office acts as a receiving office under the PCT for such states.

After their grant, these rights are designated as ARIPO patents, ARIPO utility
models and ARIPO industrial designs, respectively.”? Once granted, these ARIPO
industrial property rights are equivalent to national rights granted by the relevant
designated contracting state.” Therefore, they are subject to the applicable national
law’s provisions pertaining to compulsory licences, forfeiture or use in the public
interest.” Similarly, infringements are dealt with under national laws.” The follow-
ing sections briefly outline the protocol’s provisions in relation to patents, indus-
trial designs and utility models.

Patents

SUBSTANTIVE REQUIREMENTS

Patentability requirements are provided for in section 3(10)(a), which reads

ARIPO patents shall be granted for any inventions, in all fields of technol-
ogy, provided that they are new, involve an inventive step and are susceptible
of industrial application.

Sections 3(10)(b)—(j) then elaborate on each of the criteria, mirroring TRIPS mini-
mum standards and in most cases using the verbatim provisions. Absolute novelty
is required, and an invention will have novelty only if it has not been anticipated
anywhere in the world.” Inventiveness is evaluated using the standard test of ob-
viousness to a person skilled in the art.” Similarly, industrial applicability of an
invention is assessed per the usual standard of the capability to manufacture or use
it in industry and agriculture.”® Exclusions from patentability follow TRIPS and are
set out in section 3(10)(h)—(j), which list the following:

1 The qualified exclusion of “discoveries, scientific theories and mathematical
methods; aesthetic creations; schemes, rules and methods for performing men-
tal acts, playing games or doing business, and programs for computers; and

71 By the Administrative Council at its second extraordinary session in April 1994. For commentary,
see Kongolo (2013) pp. 81-82.

72 Section 1(2) Harare Protocol.

73 Section 1(3) Harare Protocol.

74 Sections 3(12), 3ter (13) and 4(7) Harare Protocol.

75 Section 3(14)(d) Harare Protocol.

76 Section 3(10)(b)—(d) Harare Protocol.

77 Section 3(10)(e) Harare Protocol.

78 Section 3(10)(f) Harare Protocol.
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presentations of information.” Such inventions are excluded to the extent that
they related to the listed subject matter or activities “as such.” This qualification
is the same as that found in the European Patent Convention Articles 52(2)—(3).

2 Inventions which, if they were to be commercially exploited, would be contrary
to “ordre public” or morality.

3 “Plant or animal varieties or essentially biological processes for the production
of plants or animals.” Microbiological processes and products are patentable, as
noted later.

4 “Methods for treatment of the human or animal body by surgery or therapy and
diagnostic methods practised on the human or animal body.”

The 2023 amendments introduced a new provision to Rule 7bis 3 which reads “(2)
Under Section 3(10)(j)(ii), ARIPO patents shall not be granted in respect of plants
or animals exclusively obtained by means of an essentially biological process.” As
is evident, this reinforces an existing Harare Protocol provision.

PROCESS

The formal requirements that must be met by a patent application are set out in sec-
tions 2bis and 3(1). An application relates to one invention or a group of inventions
that constitute an inventive concept.” The application is required to make clear and
complete disclosure,®® have clear and concise claims supported by the description,
have an abstract and be accompanied by drawings and sequence listing, where
necessary.?! The abstract is not considered as an interpretative aid but simply as a
“source of technical information.”®?

As noted, applicants may submit their patent applications via the PCT system, a
national patent office or directly to the ARIPO office. The ARIPO office, on receipt
of the patent application, first establishes whether the application meets formal or
procedural requirements and if so, allocates it a filing date®* and notifies the des-
ignated states of the application.®* If the application does not meet formal require-
ments, the applicant is given a time period within which to rectify it, failing which
the application will be refused.®* The ARIPO office then carries out a substantive
examination of applications that meet formal requirements to ensure that the inven-
tion which is the subject of the application is patentable®® — in other words, that it
is new, involves an inventive step and is capable of being applied in industry.’” If

79 Section 2bis(1)(a) Harare Protocol.

80 Section 2bis(1)(b)—(c) Harare Protocol.

81 Sections 2bis(2) and 3(1)(a)(ii) Harare Protocol.
82 Section 2bis(3) Harare Protocol.

83 Section 3(2)(a) Harare Protocol.

84 Section 3(2)(c) Harare Protocol.

85 Section 3(2)(b) Harare Protocol.

86 Section 3(3) Harare Protocol.

87 Section 3(10) Harare Protocol.
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the invention does not meet these requirements, it will be rejected and an applicant
may request the office to reconsider it.* If the rejection is upheld, an applicant may
then appeal the office’s decision to the Board of Appeal.® Alternatively, an appli-
cant may, within three months of the notification of the upholding of the rejection
by the ARIPO office, request that any designated state treat the application as an
application according to its national law.*

When the application complies with the substantive requirements (see the fol-
lowing subsection), copies thereof plus search and examination reports (where ap-
plicable) are sent to each designated state which may, within six months, notify the
ARIPO office if the ARIPO patent would not be valid in their territory.”! The 2022
amendments of section 3(6) provide the opportunity for an applicant to amend the
application in response to a designated state’s rejection of the application,’ which
is to be followed by a response from the designated state.”® Should the designated
state refuse the application despite the amendments or representations of the ap-
plicant, the applicant “may request that the application be treated in the designated
States, as [an] application according to the national laws of that State.”* After the
expiry of this six-month period, the ARIPO office will grant the application and
publish it in accordance with the regulations.”® A patent application can be con-
verted into an application for a utility model at any time before a decision to reject
or grant the patent.”

The 2022 amendments introduced section 2quater which provides for obser-
vation by third parties during the application process, enabling them to make
representations regarding the patentability of the invention. Rule 19zer of the reg-
ulations sets out the procedural aspects of filing the observations. Filing observa-
tions does not make the person who submits them a party to the proceedings; the
office will acknowledge receipt of the observations but will not advise the person
of “any further action it takes in response to them.””” However, the observations
shall be considered by the office in proceedings before it and they must be com-
municated to the patent applicant if the office considers them to be substantiated.”
Observations filed after a decision has been rendered by the office on the patent
application will simply be included in the patent file, without consideration of
their content.'®

88 Section 3(4) Harare Protocol.
89 Section 3(5) Harare Protocol.
90 Section 3(8) Harare Protocol.
91 Section 3(6)(a)—(b) Harare Protocol.
92 Section 3(6)(c) Harare Protocol.
93 Section 3(6)(d) Harare Protocol.
94 Section 3(6)(e) Harare Protocol.
95 Section 3(7) Harare Protocol.
96 Section 3(9) Harare Protocol.
97 Rule 19ter (7) Regulations.
98 Rule 19fer (9) Regulations.
99 Rule 19¢er (8) Regulations.

100 Rule 19zer (10) Regulations.
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In 1999, the Harare Protocol was amended to make provision for patent applica-
tions involving micro-organisms.!®! Where a patent application that describes or
claims a micro-biological process or a related product is filed and its performance
requires the use of a micro-organism which is not available to the public on the
filing date of the application and which cannot be made or obtained on the basis
of the description in the application,'® the micro-organism-made cultures of the
micro-organisms have to be deposited.'

Utility Models

In the absence of a universally accepted definition of utility models and working
with very broad policy space,!* the Harare Protocol defines a utility model as

any form, configuration or disposition of elements of some appliance, work-
ing tools and implements as articles of everyday use, electrical and elec-
tronic circuitry, instrument, handicraft, mechanism or other object or any
part thereof in so far as they are capable of contributing some benefit or new
effect or saving in time, energy and labour or allowing a better or differ-
ent functioning, use, processing or manufacture of the subject matter or that
gives utility advantages, environmental benefit, and includes micro-organ-
ism or other self-replicable material, products of genetic resources, herbal as
well as nutritional formulations which give new effects.!®

It was necessary to provide such a broad definition to cater for the varying national
laws of member states.

A patent application can be converted at any time prior to its acceptance or re-
jection by the ARIPO office into an application for a utility model.!* Likewise, an
application for a utility model may be converted into a patent application prior to
the pronouncement of a decision on the application by the ARIPO office.!?” Util-
ity models are registered if they are new and industrially applicable.!® The 2022
amendments revised section 3fer (2) to provide definitions for novelty and indus-
trial applicability. Section 3ter (2)(ii) provides that a utility model will be novel “if
it is not anticipated by prior art within the jurisdiction of the contracting states of
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the Protocol.” Section 3zer (2)(iii) defines industrial applicability as the capacity to
“be made or utilized in any kind of industry including agriculture.”

Applications for utility models are dealt with in the same way as those for pat-
ents. They must comprise a request for registration, a description of the utility
model, a claim or claims, a drawing or drawings and an abstract.!” The first step is
a formal examination. If an application does not meet the formal requirements, the
applicant will be afforded an opportunity to rectify the shortcomings, failing which
the application will be denied.!!® If the formal requirements are met, the office
sends a notification to that effect to each designated state.!!! Thereafter the office is
required to undertake or arrange for a substantive examination.!'? If the application
does not meet the substantive requirements of novelty and industrial applicability,
it will be refused.!’

As with the position with respect to patents, an unsuccessful applicant for the
registration of a utility model may ask the office to reconsider a rejected appli-
cation.!'* If the rejection is upheld, then the applicant can lodge an appeal with
the Board of Appeal''® or ask designated states to consider the application under
national laws.!'¢

If the office finds that substantive requirements are met and decides to grant an
application, it is required to notify both the applicant and the designated state(s),
affording the state(s) a six-month period to respond to the notification.!!” During
the six-month period after the notification, a designated state may notify the office
in writing of the reasons why the utility model would not be valid in its territory.!®
After the expiry of the six-month period, the office will register the utility model
and it will be valid in the designated state(s) which did not give notice of invalidity
in their territories.'"”

The office will publish the ARIPO utility model applications “as soon as pos-
sible” after 18 months from the date of filing or priority, and before the expiry of
such 18-month period where the applicant requests it.!? If the decision to register
the utility model becomes effective before the expiry of the 18-month period, the
application must be published simultaneously with the specification.'!
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Industrial Designs

For industrial design applications, only a formality examination is performed.'?
Applications must consist of a request for registration and a reproduction of the
industrial design concerned.!? Where the application does not meet the formality
requirements and the applicant fails to rectify it, it will be rejected.'?*

If the application fulfils the formal requirements, the ARIPO office notifies
designated states of the application'? and affords them a six-month period within
which to respond to the notification.'? Under s 4(3)(a), the grounds upon which
states may reject designs are:

(i) that the industrial design is not new;
(i1) that, because of the nature of the industrial design, it cannot be registered
or a registration has no effect under the national law of that state; or
(iii) that, in the case of a textile design, it is the subject of a special register.

The most recent amendments introduced an opportunity for the applicant to submit
amendments in response to a rejection of the application,'?” which is to be followed
by a response from the designated state.'?® Should the designated state refuse the
application despite the amendments or representations of the applicant, the appli-
cant “may request that the application be treated in the designated States, as [an]
application according to the national laws of that State.””'?’

After the expiry of this six-month response period, the ARIPO office will grant
the design and it will be effective in all non-rejecting designated states. If the office
refuses the application, as with patents and utility models, within three months of
such rejection, an unsuccessful industrial design applicant may request any desig-
nated state to consider the application under national law.'*°

INFRINGEMENT AND ENFORCEMENT OF PATENTS, UTILITY MODELS AND
INDUSTRIAL DESIGNS

Infringement is dealt with under national laws.!*! Some ARIPO member states’
domestic legislation expressly refers to ARIPO patents and trade marks, making
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it clear that they are enforceable domestically.!*> However, they have also been
enforced in member states with domestic legislation that does not refer to ARIPO-
registered IPRs.!** The ARIPO website maintains a database of IP case law from
its member states,!* but this contains case law from only a few states, which may
indicate that there is limited case law or simply be a result of the database not being
actively maintained.

Banjul Protocol on Marks

The Banjul Protocol was adopted by the Administrative Council of ARIPO in De-
cember 1993, in Banjul, The Gambia, and entered into force in 1997. Like the
Harare Protocol, it was most recently amended in December 2021 and the amend-
ments came into force in January 2022 and January 2023.'3% The protocol empow-
ers the ARIPO office to receive and process trademark applications on behalf of
states party to the protocol.!*

The Banjul Protocol and its implementing regulations'*” do not provide for
substantive trademark law. The protocol merely provides for the duration of trade
marks and the possibility of renewal.!* Marks are registered for an initial period
of ten years,'* which is renewable.!* It provides that trademark applications will
be examined in accordance with national laws,'*! which will also govern the can-
cellation of trade marks,'** since registered marks have the “same effect in each
designated State” as marks filed and registered under national law.

As under the Harare Protocol, applications under the Banjul Protocol may be
filed in a party state or at the ARIPO office!'** and must designate the states in which
protection is sought.'* Where the application is filed in a contracting state, such
state is required to transmit the application to the ARIPO office within one month. !4’
The applicant is required to identify the goods or service for which protection is
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being sought, as well as the relevant Nice classification.!* The ARIPO office will
then verify the correctness of the applicant’s classification, and effect amendments
where required, subject to the payment of a classification fee.'’ Certain declara-
tions are required when colour'*® and three-dimensional'¥* marks are applied for.
The applicant is also required to declare actual use of the mark or an intention to
use the mark or apply to register another person as the user of the mark.!*® The
ARIPO office checks for compliance with these formal requirements'! and affords
non-compliant applicants an opportunity to rectify applications, failing which the
application will be rejected.'” An unsuccessful applicant may ask the office to re-
consider an application.!>> Where the reconsideration upholds the rejection, the ap-
plicant may then lodge an appeal with the Board of Appeal'** or request designated
states to consider the application under their national law.!>

Where an application passes the formality examination, the ARIPO office no-
tifies designated states,'*® which then have a nine-month response period within
which to indicate whether they will afford protection to the mark in their jurisdic-
tions.!” Designated states undertake substantive examination of the application
in order to determine whether they will afford protection to the mark.!*® Where a
designated state decides to reject an application, it is required to advise the ARIPO
office of the grounds under its national laws on which the application has been
rejected, within one month of making the decision.’® The ARIPO office must,
without delay, convey these grounds to the applicant,'® who has the right of reply
as well as of appeal or review under the relevant national law.'®! The request for
review or appeal is filed via the ARIPO office, which conveys it to the designated
state which must, in turn, convey its decision to the office within one month of such
decision.

This procedure is different from that under the Harare Protocol in two impor-
tant respects. First, the length of the response period extends to designated states
longer than that extended to designated states under the Banjul Protocol. Second,
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the substantive examination for the protection of marks is undertaken by national
offices, whereas under the Harare Protocol the substantive examination in relation
to patents is undertaken by the ARIPO office. Therefore the Banjul Protocol affords
designated states a longer time for response.

Applications which have been rejected by the ARIPO Office for non-compliance
with the formal requirements or by a designated state for not meeting substan-
tive requirements under its national law will be published in the Marks Journal as
having been conditionally refused or refused respectively.!®? If there has been no
written communication to ARIPO from a state to the effect that it will not afford
protection to the mark, the mark will be granted protection in designated states af-
ter the completion of a further two-stage process. First, the acceptance of the mark
will be announced through publication in the Marks Journal as a provisionally
accepted mark.!®* Secondly, after a three-month period, during which opposition
proceedings may be commenced, the mark will be registered upon payment of the
application fee and a registration certificate will be issued.!®* Where a designated
state accepts the registration of a mark, it will be published in the Marks Journal
as such'® and will be registered after the lapse of a three-month period.'® If an
opposition is filed during this three-month period, it will be determined in accord-
ance with the relevant national laws.!®” If the opposition fails, the mark will be
registered. The registration of the mark, pursuant to any of the described scenarios,
must be published in the Marks Journal.'*¢

Infringement is litigated in national courts, which also enforce ARIPO
marks. For instance, a Ugandan court enforced an ARIPO trademark, hold-
ing that Mekako, the mark in question, “had been registered under the relevant
Protocol [and] that Uganda was a designated member state for purposes of the
trademark.”!®

Arusha Protocol

The history of the Arusha Protocol dates to 2009 when the Council of Ministers
approved the initiation of work on a PVP protocol and policy.'” The draft protocol
was prepared with technical assistance from the International Union for the Pro-
tection of New Varieties of Plant (UPOV).!”" It was approved by the Council of
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Ministers at its 14th session in Uganda, November 2013, and by the UPOV Council
in April 2014." The protocol was adopted at a diplomatic conference in Arusha,
Tanzania, 6 on July 2015. Its implementing regulations were adopted by the Ad-
ministrative Council at Lilongwe, Malawi, on 22 November 2017. The protocol
has not yet come into force and will do so 12 months after four states have acceded
or ratified.'”

The Arusha Protocol is a sui generis framework for the protection of new plant
varieties'’* which is based primarily on the UPOV 1991 Act (UPOV 1991).'> A
plant variety is defined:

as a plant grouping within a single botanical taxon of the lowest known rank,
which grouping, irrespective of whether the conditions for the grant of a
breeder’s right are fully met, can be:

(a) defined by the expression of the characteristics resulting from a given
genotype
or combination of genotypes;
(b) distinguished from any other plant grouping by the expression of at least
one of
the said characteristics; and
(c) considered as a unit with regard to its suitability for being propagated
unchanged.

The protocol affords plant breeders’ rights (PBR) to plant varieties that are “new,
distinct, uniform and stable,”'’¢ as does UPOV 1991.'77 The variety must fall within
a denomination as provided for by Article 27 of the protocol, the application must
meet all formality requirements and the necessary fees must be paid. Each of the
substantive eligibility criteria are elucidated in the protocol. A variety will have
novelty if, at the time the application is filed,

propagating or harvested material of the variety has not been sold or oth-
erwise disposed of to others, by or with the consent of the breeder of the
variety, for purposes of exploitation of the variety:

(a) in the territories of the Contracting States earlier than one yearbefore the
date of filing of an application; and
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(b) in a territory other than that of the territories of the Contracting States
earlier than four years or, in the case of trees or of vines, earlier than six
years before the date of filing of an application.!”

Where the protocol’s application is extended to a genus or species to which it did
not previously apply, Article 7(2) provides that the novelty periods will be extended
to four years before the date of filing or, for trees or vines, within six years before
the date of filing, even where the variety has been sold or otherwise disposed of in
the contracting states’ territories. However, these extensions are applicable only to
applications that are filed within two years of the protocol becoming applicable to
the relevant genera or species.'™

Distinctiveness is determined by reference to varieties that are commonly
known, and to be distinct a variety must be “clearly distinguishable from any other
variety whose existence is a matter of common knowledge at the time of the fil-
ing of the application.”’® To meet the uniformity requirement, a variety must be
“sufficiently uniform in its relevant characteristics,” bearing in mind the expected
variation within that variety.'®! A variety has the requisite stability “if its relevant
characteristics remain unchanged: (a) after repeated propagation; or (b) in the case
of a particular cycle of propagation, at the end of each such cycle.”!®? Existing va-
rieties developed by farmers which may be based on their traditional knowledge do
not meet these criteria, especially the novelty requirement.

The holder of a PBR has the exclusive right to authorise the following acts in
respect of the protected plant variety:'®

(a) production or reproduction (multiplication);

(b) conditioning for the purpose of propagation;

(c) offering for sale;

(d) selling or other marketing;

(e) exporting;

(f) importing;

(g) stocking for any of the purposes mentioned in (a) through (f).

The duration of a PBR is 20 years generally and 25 years for trees and vines.'®
There are exceptions to the PBR, which include acts done privately, for non-
commercial purposes and/or for experimental purposes.'®> PBRs will be exhausted
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by the sale or other marketing of material or of its derivatives by the breeder or
with his consent in the territories of the contracting states.'*¢ However, exhaustion
does apply where there is “further propagation of the variety in question” or “an
export of material of the variety, which enables the propagation of the variety, into
a country which does not protect varieties of the plant genus or species to which
the variety belongs, except where the exported material is for final consumption
purposes.”'®” Compulsory licences may be granted, upon application, in the public
interest by a national authority in contracting states.!®® Such licences should in-
dicate the acts to which they relate and “specify the reasonable conditions which
shall include the payment of equitable remuneration to the breeder.”'® Contract-
ing states are at liberty to “regulate the production, certification and marketing of
material of varieties or the importing or exporting of such material.”'*® A farmers’
exception is provided for in Article 22.

The administrative arrangements provided for by the Arusha Protocol are simi-
lar to those in other ARIPO Protocols with the ARIPO office playing a pivotal
role,'”! which includes maintaining a register of PBRs.!*> Once the protocol comes
into force, it will be possible to file a single application, which, if successful, will
secure PBRs in all contracting states.'®> Such application can be filed directly with
the ARIPO office or through a National Authority of a Contracting State,'** which
would check whether the application provides the information required by the
regulations and, if so, then transmit it to the ARIPO office within one month.'**
Applications will be published in the ARIPO Journal.'® There will then be an op-
portunity for interested parties to lodge a written objection to the grant of PBRs.!’
The window for filing such objects is three months from publication in the ARIPO
Journal. The ARIPO office is required to undertake formal and substantive exami-
nations of applications'®® or to make arrangements for examination of the distinct-
ness, uniformity and stability of plant varieties by competent institutions.'*

There was opposition from civil society organisations to ARIPO’s adoption of
the UPOV 1991 model.?® De Jonge crisply summarises the grounds of such op-
position as “1) the fear that biopiracy will be facilitated, 2) the lack of protection of
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farmers’ rights, and 3) the non-appropriateness of the criteria for protection in the
context of Sub-Saharan Africa.”?! The concern was, and remains, that the adop-
tion of the UPOV 1991 model robs developing countries of the opportunity to
nuance their PBR systems so that they better cater for farmers and their national
socio-economic conditions.?”? A nuanced system might be better achieved by the
adoption of a hybrid system, such as those in place in Malaysia, the Philippines
and Zambia.?”® Another option would have been to borrow from the AU’s African
Model Legislation for the Protection of the Rights of Local Communities, Farmers
and Breeders, and for the Regulation of Access to Biological Resources of 2000.
This model law provides for the sui generis protection and has been domesticated
by some African states.?®* These are valid criticisms and viable alternatives; not-
withstanding, ARIPO adopted the Arusha Protocol.

Kampala Protocol

The Kampala Protocol of 2021 provides a regional system for the voluntary reg-
istration and notification of copyright and related rights?® to meet several objec-
tives, including ensuring “that creative industries contribute to the socio-economic
development of countries.””® The ARIPO office will establish and administer a
database®”’ in which it will record notifications of copyright and related rights reg-
istered by national competent authorities within contracting states.?

The system is predicated on contracting states first having voluntary copyright
registration systems in place, registering the relevant rights nationally and then
notifying the office of the said registration. Some ARIPO member states already
have such registration systems in place. For example, the Botswana Copyright Of-
fice administers a database on copyright matters and on authors and their works
as well as a register of works published in the jurisdiction.?”” Similarly, the Kenya
Copyright Board maintains a register of copyright protected works.?'?

Contracting states also have the option of “design[ating] ARIPO to undertake
the function of registering copyright and related rights on its behalf.”?!! The des-
ignation to undertake these functions can be rescinded and a national competent
authority can take them over should a contracting state choose to do so in the fu-
ture.?!? Whether the registration is undertaken by a national competent authority or
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the ARIPO office, applications for voluntary registration can be made by an author,
copyright holder or any person with an interest in the copyright or related right.?!3
The effect of such registration would be to provide

prima facie evidence of the particulars entered in the database and docu-
ments purporting to be copies of any entries therein or extracts therefrom
certified by ARIPO and sealed with the seal of ARIPO shall be admissible in
evidence in all courts without further proof or production of the original 2!

Registrations can be cancelled after grant if (1) the registration was made in error,
(2) it was obtained fraudulently, (3) a court or other competent authority orders
such cancellation and (4) a law of a contracting state requires it.?'> Cancelled reg-
istrations will be deleted from the database. Amendments and variations can be
made to registrations.?!® The Board of Appeal will hear any appeals pertaining to
registration and cancellation.?!” Disputes are to be resolved by direct negotiations
between the relevant parties or through the dispute settlement mechanism that will
be created by the regulations, which, as of January 2023, were still pending.?'®

43 OAPI

The membership of OAPI consists of 17 countries, namely Benin, Burkina Faso,
Cameroon, Central African Republic, Chad, Comoros, Republic of Congo, Cote
d’Ivoire, Gabon, Guinea, Equatorial Guinea, Guinea Bissau, Mali, Mauritania, Ni-
ger, Senegal and Togo. Its seat is in Yaoundé, Cameroon.?"

Prior to their independence, the French National Patent Rights Institute (INPI)
met French colonies’ patent administration needs.??® After their independence,
Benin, Burkina Faso, Cameroon, Central African Republic, Chad, Republic of
Congo, Cote d’Ivoire, Gabon, Malagasy, Mauritania, Niger and Senegal®*! re-
placed the INPI by creating the African and Malagasy Office of Industrial Prop-
erty (I'Office Africaine et Malgache de la Propriété Industrielle in French, known
as OAMPI) through the adoption of a constitutive agreement??? at Libreville, Ga-
bon in 1962.2% Like the first iteration of ARIPO, OAMPI focused only on indus-
trial property.
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The OAMPI constitutive agreement, known as the Libreville Agreement, was
revised on 2 March 1977 at Bangui, Central African Republic.??* OAPI was cre-
ated by this revision agreement, the agreement relating to the creation of an Af-
rican Intellectual Property Organisation, known as the Bangui Agreement.?? The
1977 Bangui Agreement came into force on 8 February 1982. It was extensively
revised in 1999 to ensure compliance with the TRIPS Agreement.??® The revised
text, including Annexes I-IX, came into force on 28 February 2002. The tenth
annex came into force on 1 January 2006. The agreement was next amended in
2015.27 Subsequent to this, revised Annexes VI, VII, VII and X came into force
on 14 November 2020*% and Annexes III, IV and V on 1 January 2022.%* The
amendments to Annexes I, IT and IX are yet to come into force, at the time of writ-
ing (March 2023).

OAPI’s member states articulate their three-fold objective in the preamble of the
Bangui Agreement as

(1) ... to promote the effective contribution of intellectual property to the
development of their States by promoting technological innovation,
technology transfer and dissemination and by promoting creativity, to
the mutual advantage of those persons who generate and utilize them;

(2) . .. affording the most effective and uniform protection of intellectual
property rights on their territories as possible;

(3) promoting training and the dissemination of knowledge of intellectual

property.

The functions and responsibilities of the organisation that enable it to realise this
objective are set out in full in Article 2. In summary they pertain to collaboration
between the member states with regard to substantive and administrative aspects
of IP.

4.3.1 Organs

Unlike ARIPO, which has four main organs, OAPI has only three, namely the
Administrative Council, the High Commission of Appeal and the Office of the
Director-General.>*® Each of these organs’ composition and principal duties are
summarised in the following sections.
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Administrative Council

The Administrative Council is OAPI’s “highest authority” and as such is re-
sponsible for the organisation’s “overall policy . . . and regulates and controls its
activities.”?! Its membership consists of one representative from each member
state,*? and a member state may ask another to represent it subject to the limitation
that a single council member may not represent more than two states.?** The func-

tions of the Administrative Council are:>**

(a) drafting the regulations necessary for the application of the Bangui
Agreement and its Annexes;

(b) drafting regulations pertaining to financial matters, fees, the High Com-
mission of Appeal, the general staff and to agents;

(¢) supervision of the implementation of these regulations;

(d) approval of the program of activities and the annual budgets and over-
sight of their implementation;

(e) auditing and approval of annual accounts and inventory

(f) approval of the annual report on the activities of OAPI;

(g) appointment of the most senior executives and designation of the auditor;

(h) ruling on applications for admission as members or as associated sates;

(i) setting the amount of any contribution to be made by member states;

(j) deciding on the creation of ad hoc committees on specific issues; and

(k) determining the working language or languages.

The Administrative Council also has powers to draft implementing regulations for
specified international agreements.”* It is required to convene one annual ordinary
session, ¢ and “extraordinary sessions may be convened where necessary by the
Chairperson at the request of one-third of the membership, or at the request of the
Director General.”?’

High Commission of Appeal

The High Commission of Appeal hears appeals relating to the “rejection of ap-
plications for titles of protection for industrial property; requests for the mainte-
nance or extension of terms of protection; requests for restoration and decisions
on oppositions.”?* Its membership consists of three members who are selected

231 Article 27 Bangui Agreement.

232 Article 26(1) Bangui Agreement.

233 Article 26(2) Bangui Agreement.

234 Article 27 Bangui Agreement.

235 Article 28 Bangui Agreement; Nwauche (2003) p. 107.
236 Article 29(1) Bangui Agreement.

237 Article 29(2) Bangui Agreement.

238 Article 31(2) Bangui Agreement.
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by the drawing of lots from a list of representatives designated by the member
states.®® Each state has one designated representative on the list from which lots
are drawn.?*® Unlike with the provisions pertaining to the ARIPO Board of Appeal,
there is no express requirement that these members have any industrial property
technical expertise. However, this may only be an illusory problem if in reality,
qualified persons get put on the list.

The Office of the Director General

The Office of the Director General is under the management of the Director Gen-
eral, who is the most senior official of OAPI and may serve for a maximum of two
fixed terms of five years each.?*! The Office of the Director General is seized with
the executive work of the organisation.’* As such it is responsible for the day-to-
day management of OAPI. It implements the instructions of the Administrative
Council and reports to it.

Unlike the Lusaka Agreement, which does not enumerate the duties of the Di-
rector General, the Bangui Agreement lists the following duties of the Director
General:

* representing the organisation;**

» producing budgets, programmes, financial reports and periodic activity reports
which must be conveyed to the member states;***

* participation, without voting rights, in all sessions of the Administrative Council
at which the Director General also serves as secretary ex officio;**

* recruitment, appointment and dismissal or termination of the appointments of
OAPI staff, with the exception of most senior executives;?*¢ and

* determining whether to issue and maintain the validity of titles, as well as,
where authorised, imposing the penalties provided for in the agreement and its
annexes.’

Ultimately, the Director General is answerable for the management of the organisa-
tion to the Administrative Council, to which the Director General reports and with
whose instructions the Director General is required to comply.?*

239 Article 31(1) Bangui Agreement.
240 Article 31(1) Bangui Agreement.
241 Article 33(1)—(2) Bangui Agreement.
242 Article 32 Bangui Agreement.

243 Article 33(2)(a) Bangui Agreement.
244 Article 33(3) Bangui Agreement.
245 Article 33(4) Bangui Agreement.
246 Article 33(5) Bangui Agreement.
247 Article 33(6) Bangui Agreement.
248 Article 33(2)(b) Bangui Agreement.
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4.3.2 Regulatory Instruments

The Bangui Agreement serves as a civil code of IP and has direct application in the
member states.”* It focuses on IP (as opposed to only industrial property, as the
Libreville Agreement did) and addresses its various aspects in the following ten an-
nexes which are listed in Article 6 and constitute an integral part of the agreement:

Annex [: Patents

Annex II: ~ Utility Models

Annex III:  Trademarks and Service Marks
Annex IV:  Industrial Designs

Annex V:  Trade Names

Annex VI:  Geographical Indications

Annex VII: Literary and artistic property

Annex VIII: Unfair Competition

Annex IX: Layout Designs of Integrated Circuits
Annex X:  New Varieties of Plant

(See beginning of section 4.3 for dates of amendments to the agreement.)
The organisation serves as an industrial property office providing the required
national office services for each member state in relation to the Paris Conven-
tion, Patent Co-operation Treaty and the Protocol Relating to the Madrid Agree-
ment Concerning the International Registration of Marks.?*® It is empowered to
take “any measures for the application of the administrative procedures neces-
sary for the implementation of the international treaties concerning intellectual
property to which the Member States have acceded.”®! Application for patents,
utility models, trade marks or service marks, industrial designs, trade names geo-
graphical indications or layout designs (topographies) of integrated circuits and
applications for plant variety certificates can be filed directly with OAPL.*? Al-
ternatively, they may be filed with the ministry responsible for industrial property
in member states that would then be required to transmit the application to OAPI
within five days of receipt.?> Filings with the organisation or with a ministry of
a member state is effectively a national filing in each member state.?>* Similarly,
when an international patent application that designates one member state is filed
it is equivalent to national filing in all member states that are PCT contracting
states. The same effect extends to international registrations of marks under the

249 Articles 5(2) and 6 Bangui Agreement, Kongolo (2013) p. 83.
250 Article 3.

251 Article 7 Bangui Agreement.

252 Article 8(1) Bangui Agreement.

253 Article 8(2) Bangui Agreement.

254 Article 9(1) Bangui Agreement.
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Madrid Protocol®* and the international filing of industrial designs under the
Hague Agreement Concerning the International Deposit of Industrial Designs.
The agreement expressly provides for the organisation’s power to examine ap-
plications and carry out all the necessary procedural steps to grant patents and
utility models, trade marks and service marks,?’ industrial designs,*® trade
names,?*® geographical indications,?®® layout designs (topographies) of integrated
circuits®! and plant variety certificates.?®? The organisation is authorised to pub-
lish the necessary titles and procedural documents in its Official Bulletin of In-
dustrial Property®®® and to maintain a special register of the previously listed IPRs
for each member state.?®*

The following subsection outlines some of the substantive provisions relating to
the IPR titles granted by OAPI. As noted in the introduction, the scope of OAPI’s
legal framework is much broader than that of ARIPO and for purposes of com-
parison, this section will outline only those annexes that have a counterpart in the
ARIPO framework.

Annex I: Patents

SUBSTANTIVE REQUIREMENTS

There have been significant changes to Annex I, which have not yet entered into
force. These are highlighted here since they have been passed already and are
merely awaiting entry into force. The first change is an expansion of the defini-
tions found in Article 1. Previously this article contained only two definitions, as
follows:

“Invention” means an idea that permits a specific problem in the field of
technology to be solved in practice.
“Patent” means the title granted for the protection of an invention.

It has been expanded by the inclusion of three more paragraphs. The first, Arti-
cle 1(2), provides that an “invention may consist in, or be related to, a product,

255 Article 9(2) Bangui Agreement.
256 Article 10 Bangui Agreement.
257 Article 11 Bangui Agreement.
258 Article 12 Bangui Agreement.
259 Article 13 Bangui Agreement.
260 Article 14 Bangui Agreement.
261 Article 15 Bangui Agreement.
262 Article 16 Bangui Agreement.
263 Article 17 Bangui Agreement.
264 Article 18 Bangui Agreement.
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a process or the use thereof.” This had previously been contained in Article 2(2).
The second change then moves the exclusion of certain subject matter from what
was previously reflected in Article 6 (entitled “non-patentable subject matter”) and
brings it into Article 1.2

(3) The following shall not be considered inventions within the meaning of
paragraph (1):

(a) discoveries, scientific theories and mathematical methods;

(b) schemes, principles or methods for doing business, performing purely
mental activities or playing games;

(c) mere presentation of information;

(d) computer programs;

(e) purely ornamental creations; and

(f) literary, architectural and artistic works or any other aesthetic creation.

The third change is the introduction of a qualification of this exclusion which
was not previously included in Article 6. This is included in Article 1 as follows:

(4) Paragraph (3) above only excludes the patentability of the enumerated
items where the patent application contains one of these items considered
as such.

This aligns the OAPI’s approach to that of ARIPO found in section 3(10)(h)—()
of the Harare Protocol, which is fashioned along the lines of Article 52(2) of the
Convention on the Grant of European Patents (EPC). As noted in the first edition of
this work, the OAPI approach previously differed in that it did not have the quali-
fication now contained in paragraph 4. Therefore there was an outright prohibition
of patent protection for the previously listed subject matter, which has now been
qualified.

Article 2 has also been revised. It previously contained two paragraphs. The
first was a statement of patentability criteria, viz novelty, inventive step and indus-
trial applicability and the second paragraph provided that an “invention may con-
sist in, or be related to, a product, a process or the use thereof.”?*® As mentioned,
the second paragraph has been moved to Article 1. The patentability criteria in
Article 2(1) are as prescribed by the TRIPS Agreement and are therefore the same
as those outlined in the Harare Protocol. The 2015 amendments revised Article 2

265 Article 1(3)—(4) Annex I, Bangui Agreement.
266 Article 2(1) Annex I Bangui Agreement (1999 version).
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by moving the rest of the exclusions previously found in Article 6 to Article 2(2)
as follows:

(2) The following shall not be patentable:

(a) inventions whose exploitation is contrary to public policy or moral-
ity, it being understood that the working of the invention shall not be
considered contrary to public policy or morality merely because it is
prohibited by law or regulation;

(b) methods for the treatment of the human or animal body by surgery or
therapy, including diagnostic methods;

(c) inventions having as their subject matter plant varieties, animal spe-
cies and essentially biological processes for the breeding of plants
or animals other than microbiological processes and the products of
such processes.

These are equivalent to the Harare Protocol’s provisions pertaining to subject mat-
ter exclusions found in section 3 (10)(j) in relation to biotechnological inventions.

Articles 3-5 then expound on the patentability criterion of absolute novelty,
inventive step and industrial applicability, in accordance with TRIPS minimum
standards and in substantively the same way as ARIPO’s Harare Protocol. The only
differences lie in the two instruments’ articulation of some of the criteria, but this is
really just a matter of form rather than substance. For instance, the Harare Protocol
in section 3 (10)(f) reads, “An invention shall be considered as susceptible of in-
dustrial applicability if it can be made or utilised in any kind of industry including
agriculture.” Annex I of the Bangui Agreement’s Article 5 reads, “An invention
shall be considered industrially applicable if its object can be made or used in any
kind of industry. The term ‘industry’ shall be understood in its broadest sense and
shall in particular cover handicrafts, agriculture, fishery and services.”

In accordance with the TRIPS Agreement, the duration of OAPI patents is 20
years®” and they afford their holders with the usual economic exclusivity over the
invention.?®® There have been some revisions to the provisions on these rights.
First, they were previously found in Article 7 but are now in Article 6. Second,
the rights are encapsulated in the concept of the working invention, as was previ-
ously the case, but the definition has been revised. In the 1999 version of Annex
I, Article 7(3) defined working as “manufacturing, importing, offering for sale,
selling and using a patented product or a product manufactured through a patented
process, holding it for the purposes of offering it for sale, selling it or using it
and using a patented process.” The inclusion of importation in this definition was
criticised for the perceived harmful effects that would be wrought by an import
monopoly, particularly in relation to essential medicines.?® This is ameliorated by

267 Article 8 Annex I, Bangui Agreement.
268 Article 6 Annex I, Bangui Agreement.
269 Nwauche (2003) p. 111.
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the adoption of the international exhaustion regime in Article 7 (1)(a). The 2015
revision has maintained the substance of the provision and merely set it out in two
parts as follows:

(3) For the purposes of this Annex, the “working” of a patented invention
means any of the following acts:

(a) where the patent has been granted for a product:

(i) manufacturing, importing, offering for sale, selling and using the
product; and

(i1) holding the product for the purposes of offering it for sale, selling it
or using it;

(b) where the patent has been granted for a process:

(i) using the process; and
(ii) engaging in the acts mentioned in sub-paragraph (a) above in rela-
tion to a product resulting directly from the use of the process.

Article 7(1) of the annex provides for the following limitations:

(a) the offer, import, holding or use of the patented product on the territory of
a Member State, after the product is legally placed on the market in any
country by the owner of the patent or with his express consent;

(b) the use of objects on board foreign aircraft, land vehicles or ships that
temporarily or accidentally enter the airspace, territory or waters of a
Member State;

(c) acts in relation to a patented invention that are carried out for experi-
mental purposes in the course of scientific and technical research or for
educational purposes;

(d) studies and tests required for securing an authorisation to place a medicine
on the market, as well as acts necessary for conducting such and securing
the authorisation; and

(e) acts performed by any person who in good faith on the filing date or,
where priority is claimed, on the priority date of the application on the
basis of which the patent is granted on the territory of a Member State,
was in possession of the invention.

PROCESS

Applications can be filed directly with OAPI or with the ministry responsible for
industrial property in member states?” that would then be required to transmit the

270 Article 8(1) Annex I, Bangui Agreement.
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application to OAPI within five days of receipt.?’! Where the application pertains to
biotechnological inventions and it is necessary to submit a micro-organism, proof
of such deposit should be submitted with the application.?’”? After the allocation
of a filing date,?” a substantive examination is carried out.?”* Applications can be
converted into applications for a utility model.?”

Should the invention fail to meet patentability criteria or if the application is
defective in any way, the applicant will be afforded an opportunity to rectify the
application, failing which it will be rejected.?’® Appeals of a rejection of a patent
application are made to the High Commission of Appeal in accordance with the
rules of the organisation.?”’

An interested person may bring an application for the invalidation of a patent
for sub-patentability.?”® There is provision for the application®” for issuance of
compulsory licences for non-working®? and for dependent patents.?®! The holder
of the senior patent may appeal the issue of the licence.?* There is also provision
for the grant of ex officio licences where the relevant patent “is of vital inter-
est to the economy of the country, public health or national defense, or where
non-working or insufficient working of such patents seriously compromises the
satisfaction of the country’s needs.”?® In such cases, the minister seized with IP
matters or who is competent to do so on other grounds may make an “administra-
tive enactment” subjecting the patent to the non-voluntary licence regime.?* The
enactment will detail all relevant information such as “the beneficiary administra-
tion or organisation, the conditions, term and scope of the non-voluntary licence
and the amount of royalties payable.”?*> Should the patent holder and the relevant
ministry fail to agree on the conditions of the ex officio licence, they will be set
by a civil court.?® These compulsory licence provisions adopt a “TRIPS plus”
stance because they exclude importation, thereby eliminating the possibility of
parallel importation as a means to obtain access to patented technology such as
pharmaceuticals.?’

271 Article 8 (2) Annex I, Bangui Agreement.
272 Article 14(2) Annex I, Bangui Agreement.
273 Article 18 Annex I, Bangui Agreement.

274 Article 20 Annex I, Bangui Agreement.

275 Article 12, Annex I, Bangui Agreement.

276 Articles 23-24 Annex I, Bangui Agreement.
277 Article 33(2)(a) Annex I, Bangui Agreement.
278 Article 43 Annex I, Bangui Agreement.

279 Articles 48—49 Annex I, Bangui Agreement.
280 Article 46 Annex I, Bangui Agreement.

281 Article 47 Annex I, Bangui Agreement.

282 Article 53 Annex I, Bangui Agreement.

283 Article 56(1) Annex I, Bangui Agreement.
284 Article 56(1) Annex I, Bangui Agreement.
285 Article 56(1) Annex I, Bangui Agreement.
286 Article 56(2) Annex I, Bangui Agreement.
287 Musungu, Villanueva and Blasetti (2004) p. 55.
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INFRINGEMENT

Patent infringement may be dealt with as a criminal or civil matter or both, sub-
ject to the limitation that criminal matters are brought entirely at the discretion of
the Office of the Public Prosecutor.®® Where a conviction is secured, the penalty
is “a fine of 1,000,000 to 3,000,000 CFA francs, without prejudice to the right to
compensation.” Where a second conviction is secured against the same defend-
ant within a period of five years after the first conviction, a term of imprisonment
of one to six months may be imposed in addition to a fine.*'

Annex II: Utility Models

The Bangui Agreement affords utility model protection of ten years’ duration®?
that entitles its holder to economic exclusivity over the “manufacturing, offering
for sale, selling and using the utility model, and importing and holding it for the
purposes of offering it for sale, selling it or using it.”?*

Utility models are defined as

implements of work or objects to be utilized or parts of such implements or
objects in so far as they are useful for the work or employment for which they
are intended on account of a new configuration, a new arrangement or a new
component device, and are industrially applicable.?*

This definition is much shorter than that provided for in the Harare Protocol, which,
in addition to implements or objects, also expressly mentions

any form, configuration or disposition of elements of some appliance [and]
working tools . . . articles of everyday use, electrical and electronic circuitry,
instrument, handicraft, mechanism or other object or any part thereof in so
far as they are capable of contributing some benefit or new effect or saving in
time, energy and labour or allowing a better or different functioning, use, pro-
cessing or manufacture of the subject matter or that gives utility advantages,
environmental benefit, and includes micro-organism or other self-replicable
material, products of genetic resources, herbal as well as nutritional formula-
tions which give new effects.?*

288 Article 61 Annex I, Bangui Agreement.
289 Article 58 Annex I, Bangui Agreement.
290 Article 59(2) Annex I, Bangui Agreement.
291 Article 59(1) Annex I, Bangui Agreement.
292 Article 6 Annex II, Bangui Agreement
293 Article 5 Annex II, Bangui Agreement.
294 Article 1 Annex II, Bangui Agreement.
295 Section 3ter (1) Harare Protocol.
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Another important distinction between the two protocols is the Harare Protocol’s
express inclusion of micro-organisms, genetic resources, and herbal and nutritional
formulations as eligible subject matter for utility model protection.

In order to qualify for protection under Annex II of the Bangui Agreement, a
utility model must be novel and have industrial applicability. Relative novelty is
required and disclosure of a utility model in a territory beyond OAPI member states
does not anticipate it for OAPI’s purposes.?®® Further, a utility model will not lose
its novelty where disclosure has occurred within OAPI territory by way an unau-
thorised person or by the applicant or an authorised person at an officially recog-
nised international exhibition within a period of 12 months prior to the filing of the
application.??’ A utility model will have industrial applicability if “it can be made or
used in any kind of industry” which is “understood in its broadest sense . . . [and]
cover[s] handicraft, agriculture, fishery and services.”?*

The annex excludes two categories of subject matter from eligibility for utility
model protection. The first category includes objects and implements, or compo-
nents thereof, that are “contrary to public policy or morality, public health, the
national economy or national defense.””® However, the mere fact that the exploita-
tion or use of a model is prohibited by law or regulation does not render it contrary
to public policy or morality.3® There must be other substantive grounds for char-
acterising it as such.

The second category of excluded utility models pertains to those that have “al-
ready been the subject of a patent or a utility model registration based on a prior
application or an application validly claiming an earlier priority.”"!

The creator of a utility model has the sole right to its registration,**> which will
be jointly held by joint creators,’® and applicants are deemed to be holders of
such rights.>* This right to registration may be assigned or transferred by succes-
sion.’® The utility model registration operates on a first-to-file basis. Where the
same model has been independently developed by two or more persons, the first to
file or the one with the earliest validly claimed priority date will be entitled to the
registration.>*® Where a model is developed or created by a person within an em-
ployment context, the default position is that the right to registration of the model
belongs to the employer.3*” This default position may be varied by contract. In cer-
tain instances which are outlined herein, an employee will be entitled to additional

296 Article 2(1) Annex II, Bangui Agreement.
297 Article 2(2) Annex II, Bangui Agreement.
298 Article 3 Annex II, Bangui Agreement.

299 Article 4(1) Annex II, Bangui Agreement.
300 Article 4(1) Annex II, Bangui Agreement.
301 Article 4(2) Annex II, Bangui Agreement.
302 Article 7(1) Annex II, Bangui Agreement.
303 Article 7(2) Annex II, Bangui Agreement.
304 Article 7(2) Annex II, Bangui Agreement.
305 Article 7(4) Annex II, Bangui Agreement.
306 Article 7(3) Annex II, Bangui Agreement.
307 Article 8(1) Annex II, Bangui Agreement.
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remuneration for their creation, even if it was created within the course and scope
of their employment.

An employer will be entitled to the right of registration even if the relevant
employment contract did not require that the employee be involved in inven-
tive activity if the employee used “data or means™ at their disposal by virtue of
their employment to create the model.>® However, in such circumstances the
employee would be entitled to remuneration mutually fixed between the parties,
failing which it would be fixed by a court.3® This right to remuneration is ex-
tended to instances where a utility model is created within the course and scope
of an employee’s work, where the employee’s utility model is “of very excep-
tional importance.”!

Article 9 of the annex provides for the following exceptions:

a) once a utility model is brought into the market of an OAPI member state
by its owner or with owner’s consent, owner’s rights are exhausted;

b) use of the utility model “on board foreign aircraft, land vehicles or ships
that temporarily or accidentally enter the airspace, territory or waters of
an OAPI member State”;

c¢) experimental use of a utility model in the course of scientific and technical
research;

d) any use “by any person who in good faith on the filing date of the applica-
tion, or where priority is claimed on the priority date of the application
on the basis of which the utility model is registered on the territory of a
member State, was using the utility model or making effective and genu-
ine preparations for such use, in so far as those acts are not different in
nature or purpose from the actual or planned earlier use.”

The right to rely on the fourth exception can only be transferred by its initial holder
to a third party if the business or company with which the early or prior use of the
model are associated is being transferred to the third party.>!!

Annex III: Trade Marks and Service Marks

OAPI acceded to the Madrid Protocol on Marks in December 2014 and the protocol
entered into force for OAPI on 5 March 2015.%!2 This has been a controversial move
as the Bangui Agreement does not expressly provide for the accession to international

308 Article 8(2) Annex II, Bangui Agreement.

309 Article 8(3) Annex II, Bangui Agreement.

310 Article 8(4) Annex II, Bangui Agreement.

311 Article 9(2) Annex II, Bangui Agreement.

312 WIPO Madrid (Marks) Notification No. 203, Protocol Relating to the Madrid Agreement Con-
cerning the International Registration of Marks: Accession by the African Intellectual Property
Organisation, 2014.
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legal instruments by OAPI. This led to some conflict between the organisation and
some of its agents, which resulted in the suspension of those agents.>?

The annex provides for both substantive and procedural aspects of trademark
law. Articles 1-34 of the annex provide for trade marks and service marks. Articles
3545 of the annex provide for collective marks and collective certification marks.
As the point has already been made that OAPI administers a unitary registration
system, this section does not dwell on the procedural aspects. Suffice it to say that
there is provision for opposition procedures,’'* appeals against registration deci-
sions®"® and for cancellation of registration for non-use.’!® Instead, this section sum-
marises the substantive aspects in relation to trade marks.

Protection is provided for trade marks and service marks, upon registration,
for a term of ten years, which is renewable.’'” Article 2(1) previously defined
marks as

Any visible sign used or intended to be used and capable of distinguishing
the goods or services of any enterprise shall be considered a trademark or ser-
vice mark, including in particular surnames by themselves or in a distinctive
form, special, arbitrary or fanciful designations, the characteristic form of a
product or its packaging, labels, wrappers, emblems, prints, stamps, seals, vi-
gnettes, borders, combinations or arrangements of colors, drawings, reliefs,
letters, numbers, devices and pseudonyms.

The 2015 amendment introduced this new definition of marks:*'®

Any visible or audible sign used or intended to be used and capable of distin-
guishing the goods or services of any natural or legal person shall be consid-
ered a trademark or service mark.

The following in particular may constitute such a sign:

(a) denominations in all forms such as words, combinations of words, sur-
names in and of themselves or in a distinctive form, special, arbitrary or
fanciful designations, letters, abbreviations and numerals;

(b) figurative signs such as drawings, labels, seals, selvedges, reliefs, holo-
grams, logos, synthesized images; shapes, especially those of the product
or its packaging or those characteristic of the service, and arrangements,
combinations and shades of colors;

(c) audible signs such as sounds and musical phrases;

313 Tita (2015).

314 Article 15, Annex III, Bangui Agreement.

315 Article 19, Annex 111, Bangui Agreement.

316 Article 27, Annex III, Bangui Agreement.
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318 Article 2.1 Annex 11l Bangui Agreement.
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(d) audiovisual signs; and
(e) series of signs.

The revised definition includes audible and audio-visual signs. Subsections 2 and 3
of Article 2 relate to collective and certification marks as follows:

(2) A collective mark shall consist of the mark of products or services
whose conditions of use are laid down in rules approved by the compe-
tent authority and which may be used only by public enterprises, unions
or groups of unions, associations, groups of producers, manufacturers,
craftsmen or tradesmen, provided they are officially recognized and have
legal personality.

(3) Acollective certification mark shall be a mark that is applied to a product
or service which by nature possesses the properties, qualities or charac-
teristics specified in its regulations.

Article 3 then provides that a mark will not be eligible for registration if:

(a) itis not distinctive, in particular because it is composed of signs or mat-
ter constituting the necessary or genetic designation of the product or the
composition thereof;

(b) it is identical to a mark that belongs to another owner and is already
registered, or to a mark whose filing or priority date is earlier, and which
relates to the same or similar goods or services, or it so resembles such a
mark that it is liable to mislead or confuse;

(c) itis contrary to public policy, morality or the law;

(d) it is liable to mislead the public or business circles, in particular as to the
geographical origin, nature or characteristics of the goods or services in
question;

(e) it reproduces, imitates or incorporates armorial bearings, flags or other
emblems, the abbreviated name or acronym or an official sign or hall-
mark indicating control and warranty of a State or intergovernmental
organisation established by an international convention, save where the
competent authority of that State or of that organisation has given its
permission.

Article 5 provides protection for well-known marks. The owner of such a mark
may file a court application for invalidation in national courts, where a regis-
tered mark is “liable to be confused” with the well-known mark. Such protec-
tion is premised on Article 6bis of the Paris Convention and Article 16(2)-(3)
of TRIPS. However, where the mark was registered in good faith, it may not be
invalidated if five years have passed since the filing of the relevant trademark
application.
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Rights to the registered mark, the exclusive economic acts pursuant to regis-
tration and the joint ownership of marks are provided for in Articles 4, 6 and 8§,
respectively. Article 7 provides two limitations to the exclusive economic rights of
the right holder. The first limitation, provided for in Article 7(1), is that registering
a mark would not entitle the right holder to prevent third parties from good faith
use of their

name, address, a pseudonym, a geographical name or accurate indications as
to the type, quality, quantity, destination, value, place of origin or period of
production of their products or the presentation of their services, provided
such use is limited to the purposes of identification or information and cannot
mislead the public regarding the provenance of goods or services.

The second limitation, provided for in Article 7(2), is that the right holder cannot
stop “the use of the mark in relation to goods lawfully sold under the mark on the
territory of a Member State or of a third-party State, provided the goods are com-
pletely unchanged.”

The annex provides for border control measures,*'® criminal sanctions and civil
remedies for infringement.?”® The key substantive differences between ARIPO’s
Banjul Protocol and OAPI’s Annex III are that ARIPO leaves substantive trade-
mark law to national legislation whilst OAPI makes provision for some aspects as
shown herein.

Annex 1V: Industrial Designs

Industrial designs are defined as “any arrangement of lines or colors” if it “gives a
special appearance to an industrial or craft product and may serve as a pattern for
the manufacture of such a product.”*?! A model is similarly defined as “any three-
dimensional shape, whether or not associated with lines or colors, . . . [that] gives
a special appearance to an industrial or craft product and may serve as a pattern for
the manufacture of such a product.” >

Annex IV provides protection for new? industrial designs for a period of five
years.’?* Industrial designs whose exploitation is contrary to “public policy or mo-
rality” are ineligible for protection.’”® Such protection “may be renewed for a fur-
ther two consecutive periods of five years on request by the owner and on payment
of a renewal fee.”*? However, such protection cannot be enforced against persons

319 Articles 66—67 Annex III, Bangui Agreement.
320 Articles 49—65 Annex III, Bangui Agreement.
321 Article 1(1) Annex IV, Bangui Agreement.
322 Article 1(1) Annex IV, Bangui Agreement.
323 Article 2(1) Annex IV, Bangui Agreement.
324 Article 19(1) Annex IV, Bangui Agreement.
325 Article 2(4) Annex IV, Bangui Agreement.
326 Article 19(2) Annex IV, Bangui Agreement.
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who (a) “already owned the design” at the time the application for the registration

of the industrial design was filed, (b) are authorised by the right holder, (c) use it for

“private use and non-commercial purposes” or (d) reproduce it “purposes of illus-

tration or education,” as long as this is “not prejudicial to the normal exploitation

of the designs and state the registration and the name of the owner of the rights.””?’
Criminal sanctions®?® and civil remedies*® are provided for.

Annex X: Plant Varieties

The Bangui Agreement commits OAPI to implementing UPOV 1991.3%° Conse-
quently, Annex X is in compliance with UPOV 1991.3%! This annex came into force
on 1 January 2006.3*? Thereafter, in 2014, OAPI joined UPOV?3* and revised the
annex in 2015 as noted previously. As they are modelled on the same international
agreement, ARIPO’s Arusha Protocol and OAPI’s Annex X are substantively the
same, so most of the commentary given here in relation to the Arusha Protocol is
applicable to Annex X. OAPI’s decision to adopt the UPOV model was critiqued
on the same grounds that ARIPO’s decision was, as outlined earlier. Further, as
noted in chapter one, most OAPI member states are LDCs and were thus not re-
quired to be TRIPS-compliant at the time they made this decision,** as they still
are. In other words, as LDCs they are not required to protect plant varieties but
have chosen to forgo the benefit of the LDC transition period.

Annex X provides for the same definition of “plant variety” as found in the Aru-
sha Protocol for “variety,” with minor differences in the wording that does not alter
the substantive meaning. For instance, the Arusha Protocol’s definition begins: “a
plant grouping within a single botanical taxon of the lowest known rank, which
grouping, irrespective of whether the conditions for the grant of a breeders right
are fully met . . .” (emphasis added). In contrast, Annex X begins: “plant variety
means a plant grouping within a single botanical taxon of the lowest known rank,
which grouping, whether or not it meets the conditions for the grant of a plant
variety certificate . . .” (emphasis added).

In keeping with UPOV, Annex X provides for breeders’ rights for varieties that
are “new, distinct, uniform and stable” and fall within “a denomination devised in
accordance with Article 23” of the annex.**® The provisions pertaining to the mean-

327 Article 7 Annex IV, Bangui Agreement.

328 Articles 29 and 35-38 Annex IV, Bangui Agreement.

329 Articles 32 and 33, 39-42 (on border measures) Annex 1V, Bangui Agreement.

330 Article 30 Bangui Agreement; Cullet (2001) p. 103.

331 UPOV (2000) Examination of the Conformity of the Bangui Agreement on the Creation of an Af-
rican Intellectual Property Organisation with the UPOV Convention, UPOV Council, Seventeenth
Extraordinary Session, Geneva, 7 April, 2000, Doc. C(Extr.)/17/3.

332 Gazaro (2006) p. 129.

333 UPOV (2014).

334 Cullet (2001) p. 103.

335 Article 4.
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ing of these requirements are the same as those discussed here in relation to the
Arusha Protocol, so this will not be repeated.

4.5 Conclusion

From a public interest perspective, neither organisation has done as much as it
could have to advance its member states’ interests. For instance, OAPI member
states’ decision to become an early adopter of TRIPS standards notwithstand-
ing applicable transition periods is lamentable. Similarly, the choice to adopt the
UPOV 91 model instead of the AU’s Model Law may be faulted for not consider-
ing African conditions and needs. However, the sui generis protection of traditional
knowledge provided for in ARIPO’s Swakopmund Protocol is a commendable de-
velopment. The organisation has the requisite technical expertise amongst its staff
to offer assistance to its member states and RECs on IP policy and legislation. Such
advice would have the advantage of being informed by current conditions on the
continent, which other sources of technical assistance often go without. This is a
role that ARIPO ought to embrace in the interest of creating relevant IP systems on
the continent.

As noted in the introduction, the possibility of the merger of the two sub-re-
gional IP organisations has been raised by the organisations themselves. In ad-
dition, some scholars have also mooted this possibility. Some have considered a
general merger pertaining to all aspects of IP,** whilst others have considered a
merger only in relation to trade mark matters.**’ The advantages of such a merger
would include the leveraging of economies of scale and the ease of obtaining IP
protection over a broader coverage of states for applicants who use the central
application system.3*

There are two key hindrances to a general merger. First, substantively their laws
are different in some respects, as shown previously. For example, Annex I of the
Bangui Protocol contains patentability exclusions that the Harare Protocol does not.
Another instance of substantive legal standard differences is that the LDC member
states of OAPI have voluntarily become early adopters of TRIPS standards prior to
the expiry of relevant transition periods. The second hindrance would be the nature
of the two sub-regional IP systems. OAPI has unified its member states’ IP laws
in a common code, the Bangui Agreement, and has a single registration system
that secures the grant of industrial property in all its member states. On the other
hand, ARIPO has harmonised the IP laws of its member states through protocols to
which its members voluntarily subscribe and thereafter domesticate. Its registration
system is not unitary and protection is granted only in designated member states,
which have an opportunity to accept or decline an application in a national process,
following the initial ARIPO application stage.

336 For example, see Kongolo (2013) p. 124, Kongolo (2000), Dean (1994a) and Dean (1994b).
337 Mupangavanhu (2015), (2014) and (2013), Adewopo (2003).
338 Adewopo (2003) p. 475.
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S Key Considerations in the
Development of a Continental
IP System

5.1 Introduction

This chapter considers the three options of co-operation, harmonisation and unifi-
cation for the IP system envisaged by the AU. It considers the prospects for IP co-
operation, harmonisation and unification at regional and sub-regional levels with
a view to garnering lessons for the implementation of both the PAIPO Statute and
the AfCFTA IP Protocol. From its current approach to various issues, it is evident
that the AU’s preferred approach is harmonisation.

As argued in chapter six, at the time PAIPO was conceptualised, IP harmonisa-
tion was a challenge that the AU was not yet ready for because it was more pru-
dent to focus on policy issues during that period and the reconciliation of PAIPO’s
mandate with that of ARIPO and OAPI. However, in the long term, as shown by
developments discussed in chapter seven, the AU holds the view that IP harmoni-
sation has indeed become a viable option for the continent which will be pursued
through the AfCFTA IP Protocol. It is with this future prospect that this chapter
is concerned. It conceptualises the available possibilities as being on a spectrum
of the degrees of regional cohesiveness or conformity to IP law standards. Three
nodes can be plotted on this spectrum. The first is IP co-operation that embodies
concerted efforts to enable the sharing of administrative and enforcement resources
without a regional substantive legal framework. It is followed by harmonisation,
which aspires to such a framework in a way that leaves some room for national nu-
ancing, and finally, at the other end of the spectrum, there is unification, which has
aregional substantive legal framework that leaves no room for national divergence.

This chapter considers each of these options with reference to existing regional
and sub-regional entities. IP co-operation is embodied by the approach of the
Association of Southeast Asian Nations (ASEAN), the Asia-Pacific Economic
Co-operation (APEC) forum and the BRICS. The Southern Common Market
(MERCUSOR) and the EU use IP harmonisation. However, the EU is better classi-
fied as having a hybrid approach because it employs both harmonisation directives
and unification by regulations.! Certain aspects of patent, design and trademark
laws have been unified by the supplementary protection certificate for medicinal

1 Zirnstein (2005), Hugenholtz (2012).
DOI: 10.4324/9781003310198-5
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and plant protection regulations, the Community Design Regulation and the Com-
munity Trademark Regulation, respectively.? To date, the EU has primarily used
harmonisation with respect to copyright,® but there are calls to turn to unification
due to the uneven regulatory landscape caused by harmonisation.* OHADA em-
ploys unification as does OAPI through its Bangui Agreement. OAPI’s legal frame-
work has been outlined in chapter three and only OHADA'’s will be discussed here.

5.2 TP Co-operation

This section presents the IP co-operation schemes chronologically rather than al-
phabetically because the first two regional configurations have overlapping mem-
bership and it is helpful to view their development in sequence.

5.2.1 ASEAN

ASEAN was established in 1967 and its membership comprises of the founding
states of Indonesia, Malaysia, Philippines, Singapore and Thailand, together with
the later joiners, Brunei Darussalam, Cambodia, Lao People’s Democratic Repub-
lic (Lao PDR/Laos), Myanmar and Vietnam.’ The ASEAN FTA (known as AFTA)
was established in 1992¢ and the agreement was later upgraded, becoming in 2009
the ASEAN Trade in Goods Agreement (ATIGA), which entered into force in May
2010. Thereafter, ASEAN created an economic community, by its goal date of
20157 through the adoption of the Kuala Lumpur Declaration on ASEAN 2025:
Forging Ahead Together in 2015.® Since that time, ASEAN is implementing and
monitoring a blueprint to actualise the economic community.” ASEAN’s context is
very similar to that of the AU, in that both regions are developing IP frameworks
within the context of a FTA. Further, it is a good comparator for the AU because the
membership of the two organisations includes states at markedly different levels of
development. In this respect, ASEAN’s membership is classified into two groups.'”
The first is the more prosperous ASEAN-6 group of Brunei Darussalam, Indonesia,
Malaysia, Philippines, Singapore, and Thailand. The second group consists of the
less prosperous Cambodia, Lao PDR, Myanmar and Vietnam, commonly referred
to as CMLV. The AU membership, as noted in chapter one, consists of LDCs and
developing countries.

Kur and Drier (2013) pp. 62—-63, 65-66.

Kur and Drier (2013) pp. 63-64.

New (2015), European Copyright Society (2014).

Ng (2013) p. 131

The Agreement on the Common Effective Preferential Tariff (CEPT) Scheme for the ASEAN Free
Trade Area (AFTA) 28 January 1992; and the Protocol to Amend the Agreement on the Common
Effective Preferential Tariff Scheme for the ASEAN Free Trade Area, 15 December 1995.

7 ASEAN (2014) p. 35, Ng (2013) p. 1, ASEAN (2008).

8 ASEAN (2015b).

9 ASEAN (2015a, 2021).

0 OECD (2013) p. 241.
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ASEAN member states’ work on upgrading their IP laws was necessitated by
their TRIPS obligations.!" This work soon expanded to encompass the creation of
a regional IP framework. Although ASEAN was faced with significant challenges,
such as the disparate national socio-economic contexts referred to earlier and the
“absence of a common framework of substantive laws,”!? it has made notable pro-
gress.!* The ASEAN regional IP framework is grounded in its Framework Agree-
ment on IP Co-operation of 1995.1 The development of the framework was driven
by the ASEAN Working Group on IP Co-operation (AWGIPC) which was formed
in 1996.1* ASEAN member states initially intended to fully harmonise their IP sys-
tems by 2020 but revised this goal to achieving regional co-operation by 2015. The
Hanoi Plan of Action (1999-2004) contained the first iteration of how harmonisa-
tion would be achieved.!® Further details of implementation were detailed in the
ASEAN IPR Action Plan (2004-2010) and the Work Plan for ASEAN Cooperation
on Copyright (2005). This plan was updated when it was realised that full harmo-
nisation was not practicable due to the varying degrees of economic development
amount member states.!” It was realised that a more reasonable approach would
be to seek co-operation in a way that allowed member states to meet their diverse
national goals whilst at the same time pursuing regional interests and imperatives.
In addition, the program was accelerated by five years and a new plan known as the
ASEAN IPR Action Plan 2011-2015 was developed.'® Since then, the AWGIPC
has published a follow-on plan, the ASEAN IPR Action Plan 2016-2025, which
states the following goals:"

(a) Strategic Goal 1: A more robust ASEAN IP system is developed by
strengthening IP offices and building IP infrastructures in the region;

(b) Strategic Goal 2: Regional IP platforms and infrastructures are devel-
oped to contribute to enhancing the ASEAN Economic Community;

(c) Strategic Goal 3: An expanded and inclusive ASEAN IP Ecosystem is
developed; and

(d) Strategic Goal 4: Regional mechanisms to promote asset creation and
commercialisation, particularly geographical indications and traditional
knowledge, are enhanced.

Each of these goals is then expanded with an indication of initiatives, deliverables
and country champions. A mid-term review of this action plan was conducted in

11 Endeshaw (1999) p. 3.

12 Endeshaw (2004) p. 146.

13 Endeshaw (2010) pp. 7, 57-80.

14 Ng (2013) pp. 137-138.

15 Ng(2013) p. 137, Kuanporth (2013) p. 306. See the AWGIPC website at www.aseanip.org/.
16 Ng (2013) pp. 139-142.

17 Barraclough (2004-2005) p. 14.

18 Ng (2013) pp. 146-149.

19 ASEAN IPR Action Plan 2016-2025 p. 2.
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2020 and a revised action plan was then published in June 2021. The revised plan
noted deliverables that had been achieved and then either dropped or revised; those
that were on-going or had not yet been started; added new deliverables; and ear-
marked some deliverables as being of higher priority than others.?

The essence of the ASEAN IP co-operation approach is internal co-operation
between member states progressing on parallel tracks with external co-operation
with significant trading partners.?! With regard to internal co-operation, by 2015
ASEAN had achieved the following:

1 ASEAN Patent Search and Examination Co-operation (APSEC) which enables
participating states to reference each other’s national IP offices’ findings on sub-
stantive patent examination;?

2 ASEAN IP Direct? which serves as “an online directory” of participating states’
IP frameworks;**

3 ASEAN member states’ accession to key international agreements, which in-
clude the Berne Convention, the Paris Convention, PCT and the Madrid Pro-
tocol. All the member states are bound by TRIPS, by virtue of their WTO
membership.

With regard to external co-operation, Ng notes that the key achievements of ASEAN
member states include co-operation with the EU? and Japan.? In addition, ASEAN
has entered into an FTA with Australia and New Zealand that includes provisions
on IP?” In particular, it requires accession to and compliance with the PCT, the
Patent Law treaty and the Budapest treaty.”® It also covers trade marks, geographi-
cal indications, traditional knowledge and folklore.”> ASEAN has also signed these
ASEAN plus FTAs: ASEAN-China FTA, ASEAN-Japan FTA, ASEAN-Korea and
ASEAN-Hong Kong, China Free Trade Area. In addition, ASEAN’s ten member
states are party to the Regional Comprehensive Economic Partnership. However,
this section’s focus is internal ASEAN IP co-operation and these other FTAs are
mentioned simply to make the point that the internal ASEAN IP position would
have to be carried through to, or at least be compatible with, these other FTAs.

20 ASEAN IPR Action Plan 2016-2025: Updates to the ASEAN IPR Action Plan (version 2.0) 2021
pp- 2-3.

21 Ng(2013) p. 137.

22 Ng(2013) pp. 149-150, Kuanporth (2013) p. 307.

23 IP Office Singapore (2013). See website at www.ipos.gov.sg/AboutIP/IPResources/UsefulLinks/
RegionalOrganisations/ASEANIPDirect.aspx

24 Ng (2013) pp. 150-151, Kuanporth (2013) pp. 307-308.

25 Ng (2013) pp. 154-155.

26 Ng(2013) pp. 157-158.

27 Kuanporth (2013) p. 309.

28 Kuanporth (2013) p. 310, Patent Law Treaty (2000), Budapest Treaty on the International Recogni-
tion of the Deposit of Microorganisms for the Purposes of Patent Procedure 1977 (as amended on
September 26, 1980).

29 Kuanporth (2013) pp. 310-313.
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By 2020, the mid-term review of the 2015-2016 Action Plan established that the
following ten deliverables had also been achieved:*

(i) ASEAN Common Guidelines on Industrial Design Examination
(i1) Establishment of a regional network of patent libraries within schools
and universities in [ASEAN Member States] AMS, to increase ac-
cess to global scientific and technology information for research and
development
(iii) Conduct a feasibility study for an ASEAN Trademark Registration System
(iv) Ensure IP offices’ patent, trademark, industrial design and copyright da-
tabases and relevant information are easily accessible to their customers,
partners, industry, and the public
(v) Develop a checklist to ensure that relevant information is updated regu-
larly on the ASEAN IP Portal
(vi) Integrated searches of ASEAN IP databases can be done from the ASEAN
IP Portal
(vii) National internal guidelines for enforcement consistent with the civil,
criminal, and administrative structures of AMSs are drawn up based on
best practices identified through information sharing among national
agencies in AMSs that are tasked with IP enforcement;
(viii) Develop a coordination mechanism to enhance enforcement operations
(ix) AMS to conduct a study on supporting schemes to encourage IP protec-
tion and acquisition by [Micro, Small, and Medium Enterprises] MSMEs
and the creative sectors and the effectiveness of the various schemes with
the objective of adopting suitable and relevant measures
(x) Creative ASEAN

Co-operation has proven to be the more prudent option for ASEAN, following its
unsuccessful attempts to harmonise. It may very well be that in the future, harmo-
nisation may progressively be achieved from this bedrock of co-operation. The
lesson, then, for the AU may be to first establish a firm co-operative framework and
to thereafter build on that towards harmonisation.

5.2.2 APEC

APEC was founded in 1989°' and has been characterised as following the con-
tested open regionalism model because it has not adopted classic linear market
integration but has chosen open economic co-operation instead.* This approach

30 ASEAN IPR Action Plan 2016-2025: Updates to the ASEAN IPR Action Plan (version 2.0) 2021
p. 2.

31 For a historical overview of its formation see Sutton (2007) pp. 135-138, Elek (2005) and (1991).

32 Sutton (2007) pp. 138-142, Taubman (2004) pp. 162, 189-192.
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intentionally and expressly shunned the creation of a trading bloc® in order to ap-
pease ASEAN concerns about institutional rivalry.** APEC’s membership consists
of the following 22 member economies: Australia, Brunei, Darussalam, Canada,
Chile, China, Chinese Taipei, Hong Kong, Indonesia, Japan, Republic of Korea,
Malaysia, Mexico, New Zealand, Papua New Guinea, Peru, Philippines, Russia,
Singapore, Thailand, United States and Vietnam.

In 1994 APEC adopted the Bogor Declaration which set out its economic co-
operation aspirations. This declaration, which predates TRIPS, did not expressly
mention IP. It provided two achievement deadlines, depending on the develop-
mental status of member economies. Developing states committed to achieving
free and open trade and investment in the region by 2020 whilst developed states
committed to the earlier deadline of 2010.3> APEC’s Osaka Action Agenda sets
out the implementation of the Bogor Declaration for IP co-operation, primarily
to secure conformity with TRIPS and address the challenges faced by its member
economies. The objectives are stated as follows.*

APEC economies will:

a in conformance with the principles of the TRIPS Agreement:

» ensure adequate and effective protection, including legislation, admin-
istration and enforcement of intellectual property rights;

» foster harmonisation of intellectual property rights systems in the
APEC region;

» strengthen public awareness activities; and

» promote dialogue on emerging intellectual property policy issues, with
a view to further improve intellectual property rights protection and
use of the intellectual property rights systems for the social and eco-
nomic benefit of members.

b address the challenges for intellectual property rights arising from the
rapid growth and developments of the New Economy by:

» establishing legal frameworks to promote creative endeavour and en-
courage online activity;

* ensuring a balance between the different rights and interests of copy-
right owners, users and distributors;

33 APEC Economic Leaders’ Declaration of Common Resolve Bogor Indonesia, 15 November (1994),
APEC Economic Leaders’ Declaration for Action, Osaka, November (1995), APEC Osaka Action
Agenda: Implementation of the Bogor Declaration (1995), APEC Ministerial Declarations (1997,
1999).

34 For a discussion of these concerns, see Akashi (1997) p. 3.

35 APEC (2010) pp. 3-4.

36 Para 7 Osaka Action Agenda (1995) p. 14.
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» establishing an appropriate balance among all stakeholders, including
content providers and ISPs, in terms of the liabilities for infringing
intellectual property online; and

» providing incentives for innovation without sacrificing the commu-
nity’s interest in reasonable access to information.

In addition, the Osaka Action Agenda provides the following guidelines for indi-
vidual and collective action by member economies.”’

Guidelines
Each APEC economy will:

a ensure that intellectual property rights are granted through expeditious,
simple, and cost-effective procedures;

b ensure that adequate and effective civil and administrative procedures and
remedies are available against infringement of intellectual property rights;
and

¢ provide and expand bilateral technical cooperation in relation to areas such
as patent search and examination, computerisation and human resources
development in order to ensure adequate intellectual property right protec-
tion in compliance with the TRIPS Agreement.

Collective Actions

APEC economies will take the following collective actions:

a Deepening the Dialogue on Intellectual Property Policy;
b Support for Easy and Prompt Acquisition of Rights:

(i) Participation in International IP-related Systems
(i1) Establishing Internationally Harmonised IPR Systems
(iii) Cooperation on Searches and Examinations;

¢ Electronic Processing of IPR-Related Proce-dures:

(1) Electronic Filing Systems
(i1) Dissemination of Information by Electronic Means;

d Appropriate Protection of IPR in New Fields:

(i) Protection for Biotechnology and Computer-Related Inventions
(i1) Protection for Geographical Indications
(iii) Electronic Commerce;

e Cooperation for Improvements to the Operation of IP System;

37 Para 7 Osaka Action Agenda (1995), updated 2002 pp. 14-15.
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f Establishing Effective Systems for IPR Enforcement:

(i) Establishment of Enforcement Guidelines
(il) Exchange of Information Concerning IPR Infringement
(iii) Cooperation with Other Fora/Authorities

g Promoting IP Asset Management in APEC Economies;
h Raising Public Awareness;
i Facilitation of Technology Transfer Through Ensuring IP Protection.

Pursuant to this objective and guidelines the Committee on Trade and Investment
(CTYI) established an Intellectual Property Rights Get Together (IPR-GT) in 1996.%
Its objective was “to ensure adequate and effective protection, through legislative,
administrative and enforcement mechanisms, of IP rights in the Asia Pacific region”
as required by TRIPS “and other related agreements.””® In 1998 the IPR-GT was
converted into an official organ and renamed the IPR Experts Group (IPEG).* Taub-
man points out that this tentative evolution of IPEG is “a telling instance of the prag-
matic value of APEC’s constitutional flexibility in combination with a deeply-rooted
consensus ethic.”! This group’s programme of action has proceeded cautiously over
the years to involve a number of initiatives on IP, including an Anti-Counterfeiting
and Piracy Initiative that led to the adoption of the following IPR Guidelines to:*

Reduce trade in counterfeit and pirated goods;

Protect against unauthorised copies;

Prevent the sale of counterfeit and pirated goods over the internet;
Provide effective public awareness campaigns on IPR;

Secure supply chains against counterfeit and pirated goods;
Strengthen IPR capacity building.

AN N AW =

The IPEG has prepared documents, carried out studies and surveys which in-
clude a survey on PVP protection in some member economies,* a survey on Copy-
right Limitations & Exceptions Report on Copyright limitations and exceptions in
APEC Economies,* a document on Effective Practices for Addressing Unauthor-
ised Camcording,* and another on Best Practices on Intellectual Property (IP) Val-
uation and Financing in APEC.* The group holds workshops on topical matters,

38 APEC (n.d.).

39 APEC (n.d.).

40 APEC (n.d.).

41 Taubman (2004) p. 187.
42 APEC (n.d.).

43 APEC (2009).

44 APEC-IPEG (2010).
45 APEC (2011b).

46 APEC (2018).



162 Key Considerations in Development of a Continental IP System

such as one held in 2022 on ADR for IP disputes.*’ It meets twice annually, close to
the first and third Senior Officials’ Meeting, and reports to the Committee of Trade
and Investment.*

In addition to the IPEG’s work, the APEC Sub-Committee on Customs Proce-
dures (SCCP), which was created in 1994, has also engaged with IP matters. In
particular, it produced IP Rights Enforcement Strategies in 2006 and the APEC
Guidelines for Customs Border Enforcement, Counterfeiting and Piracy, which
were endorsed by the 2011 APEC Ministerial Meeting.*

APEC’s IP activities are co-operative in nature and lack a normative basis pri-
marily because of its nature as a regional configuration of economies, rather than
states.>® In other words, although harmonisation is referred to in the Osaka Plan of
Action, that has not been actualised. Taubman’s evaluation of its success is that it is
“barely successful” in relation to the creation of an internal regulatory framework
or providing policy direction beyond its regional reach.!

5.2.3 BRICS

The theorisation of regionalisation of Brazil, Russia, India, China and South Af-
rica (BRICS) has been canvassed by other scholars® and is beyond the scope of
this section. Suffice it to say that due to its unique features, this configuration has
been characterised as a “new regionalism” of “emerging economies.” Tsheola
argues that it should be understood as a “nominal rudimentary ‘non-regionalism’
grouping and [an] ‘inexact’ imitation, deliberate or accidental, in the management
of contemporary global geopolitics and international relations.”* The relationship
between the BRICS constellation and multilaterism is not fully mapped.*® To put
it colloquially, BRICS has not fit in easily with the existing conceptualisation of
regionalism. Be that as it may, what is relevant to this chapter is its approach to IP
co-operation, to which the next paragraph turns.

In March 2013 the BRICS Ministers of Trade agreed on a Trade and Investment
Co-operation Framework that provided for the following with respect to IP:%

1 Enhancing information exchange on IPR legislation and enforcement
through meetings or seminars;

2 Jointly developing capacity-building programmes in the IPR area;

3 Promoting co-operation among IPR offices.

47 APEC (2022).

48 APEC (2021).

49 APEC (2011a).

50 Taubman (2004) p. 191.

51 Taubman (2004) p. 195.

52 Lagutina (2019), Naik (2019), Jayan (2012).
53 Shaw, Grant and Cornelissen (2011) p. 5.

54 Tsheola (2014) p. 195.

55 Telo (2017) p. 30.
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In addition, in May 2013 the BRICS heads of the IP offices agreed on an IP co-
operation road map.”’ This road map lists the following “cooperation streams”:

» Training of IP office staff;

» IP/patent processes and procedures including search, classification and
translation services;

* Promotion of public awareness on IP in BRICS countries;

* National IP Strategy and IP Strategy for enterprises;

» Information services on IP, e.g., exchange of patent documentation taking
account of local legislation;

* Collaboration in international forums as required and subject to consensus;

* Examiner exchange programme.

There has been a follow-on BRICS Trade and Investment Facilitation Plan which
was endorsed by the Ministers of Trade at their meeting at Fortaleza in 2014. This
plan does not expressly reference IP co-operation. There is no public information
on how the BRICS IP offices have operationalised their co-operation streams.
Due to a lack of information, it is not possible to evaluate the success of such
co-operation.

In addition to these initiatives of the Ministers of Trade and the Heads of IP
Offices, the BRICS Ministers of Science, Technology and Innovation have also
engaged with IP matters. They signed a Memorandum of Agreement at their meet-
ing in Brasilia in March 2015. This memorandum provides for the following with
regard to their management of IP:%

1 The parties will ensure adequate and effective protection and fair alloca-
tion of intellectual property rights of a proprietary nature that may result
from the cooperative activities under this Memorandum of Understand-
ing, according to their respective national laws and regulations and their
international obligations.

2 The condition for the acquisition, maintenance and commercial exploita-
tion of intellectual property rights over possible products and/or processes
that might be obtained under this Memorandum of Understanding will
be defined in the specific programmes, contracts or working plans of the
activities of cooperation.

3 The specific programmes, contracts or working plans relating to the ac-
tivities of cooperation mentioned in Paragraph 2 of this Article will set
out the conditions regarding the confidentiality of information whose
publication and/or disclosure might jeopardize the acquisition, mainte-
nance and commercial exploitation of intellectual property rights obtained

57 New (2013), IP Cooperation Road Map (2013).

58 Clause 7, Memorandum of Understanding on Cooperation in Science, Technology and Innovation
Between the Governments of the Federative Republic of Brazil, the Russian Federation, the Repub-
lic of India, the People’s Republic of China and the Republic of South Africa, 2015.
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under this Memorandum of Understanding. Such specific programmes,
contracts or working plans related to the activities of cooperation will
establish, where applicable, the rule and procedures concerning the settle-
ment of disputes on intellectual property matters under this Memorandum
of Understanding.

In 2017 BRICS states adopted IPR Co-operation Guidelines.” IP co-operation
in the BRICS has so far been mostly on a practical level, with an emphasis on
the capacity-building of IP offices, coordinated through regular meetings of the
heads of IP offices (HIPO) meetings.® In addition to co-operation to build IP of-
fice capacity, there is some normative engagement to the extent that national IP
strategies were expressly included in the IP offices’ co-operation streams. They
share a common prioritisation of using TRIPS health-related patent flexibilities
to meet their public health needs and recently established the BRICS Vaccine Re-
search and Development Centre.®! Evaluations of the IP laws of BRICS states has
demonstrated that there is significant congruence due to their adherence to TRIPS
minimum standards.®? This constellation of states also enriches global norm-setting
because it provides a platform for these states to consolidate their positions and to
then present a collective alternate view to norm-setting debates.®

5.3 Harmonisation

Harmonisation is an oft-cited panacea to regional and sub-regional integration
challenges. The promise it offers lies in the conformity of economic and legal con-
ditions that are expected to promote trade and foster the adoption of common posi-
tions on a variety of international matters. It is argued that a harmonised region or
sub-region with a common economic and legal framework is better able to present
a united front at international law-making for a. Harmonisation is pursued on a
variety of levels, namely sub-regional, regional and global. In its earlier mani-
festations, when it was limited to certain regions, it was dubbed “regionalism in
disguise”; however, as it became broader in its reach and became more globally
inclusive, it was characterised as “universalism.” In recent times when regional
organisations have become active in international harmonisation efforts, it has been
classified as “inter-regionalism” or “new regionalism” when it traverses multiple
regional borders.%

59 BRICS IPR Cooperation Guidelines, Annex V to the Seventh Meeting of the BRICS Trade Minis-
ters Statement (2017).

60 BRICS (2022) 14th BRICS HIPO Meeting.

61 de Paula, Martins and Melo Beraldo (2022) pp. 20-21.

62 Deorsola et al. (2017).

63 Yu (2017) pp. 150-151.
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Harmonisation exists across a spectrum of strictness or tightness which is de-
termined by “the strictness of judicial review of compliance . . . and the extent to
which the harmonisation instruments constrained regulatory space at both ends of
the policy spectrum.”®¢

5.3.1 Methods of Harmonisation

Goode enumerates the following nine ways of effecting harmonisation:®’

1) a multilateral Convention without a Uniform Law as such;

2) a multilateral Convention embodying a Uniform Law;

3) a set of bilateral Treaties;

4) Community legislation — typically, a Directive

5) a Model Law;

6) a codification of custom and usage promulgated by an international non-
governmental organisation;

7) international trade terms promulgated by such an organisation;

8) model contracts and general contractual conditions;

9) restatements by scholars and other experts.

Other classifications cluster these modes into three groups, namely:

1) legislative means through binding (hard) or non-binding (soft) law;

2) explanatory means through guidelines for practitioners; and

3) contractual means through formulating standard contractual clauses or industry
norms.*

This tri-fold categorisation captures items 1-8 from Goode’s list. The following
paragraphs discuss these three clusters and Goode’s item 9 in the realm of IP law.

Legislative Means

There are numerous conventions or treaties that provide for hard IP law, at global,
bi-lateral, regional or community levels. These conventions and community laws
may provide for the resolution of a conflict of laws or for uniform substantive law.%®
Generally, conventions and community laws are subject to an accession or ratifica-
tion procedure and thereafter have to be domesticated in order to acquire force of
law. The exception to this is a community instrument that is enacted to be directly
applicable to community members, such as the EU’s Regulations.

66 Dinwoodie (2013) p. 3 note 6.

67 Goode (1991) p. 57

68 Ndulo (1997) pp. 21314, Faria (2009) p. 8.
69 Shumba (2014) 47.
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A conflict of law convention enables the identification of the applicable sub-
stantive law in circumstances where two or more national systems are relevant,
thus providing certainty for contractual parties and other affected persons. There
is no IP-specific conflict of laws convention. However, WIPO has shown signifi-
cant interest in the American Law Institute’s project on IP: Principles Governing
Jurisdiction, Choice of Law, and Judgments in Transnational Disputes (2008), as
evidenced by the joint WIPO-ALI Seminar on IP and Private International Law
held in January 2015.7

On the other hand, there are numerous IP-specific substantive law conventions
that typically set minimum standards.” TRIPS is an example of a treaty setting a
minimum standard. African RECs, such as SADC, have reinforced their member
states’ obligation to comply with TRIPS.” Similarly, the two sub-regional IP or-
ganisations’ harmonisation efforts are essentially an internalisation of TRIPS. As
is evident from chapter four, the two organisations use differing means to achieve
this. OAPI’s unification via the Bangui Agreement includes provisions that spell
out substantive law. On the other hand, ARIPO’s community laws, known as pro-
tocols, leave substantive law to its member states and generally provide only for
a common application and administrative procedure. However, in those instances
where a common position has not been reached at global level, the regional IP
organisations set their own substantive standards in the relevant protocol or annex.
An instance of this is ARIPO’s Swakopmund Protocol, which provides for the pro-
tection of traditional knowledge.

In addition, where TRIPS leaves various options available, there have been sub-
regional initiatives to settle on the adoption of a specific approach. This is evident
in relation to the protection of plant varieties where TRIPS Article 27(3) b requires
countries to “provide for the protection of plant varieties either by patents or by
an effective sui generis system or by any combination thereof.” ARIPO,” OAPI™
and SADC? have opted to adopt the International Union for the Protection of New
Varieties of Plants (UPOV)’s international convention for the protection of new va-
rieties of plants (1991).7

Soft or model laws are not binding and are offered as templates for standards
and best practices.”’ They may be drafted by a specialised international organisation

70 WIPO-ILA Seminar on IP and Private International Law, Meeting Code S/IP/GE/15, 16 January
2015.

71 Ruse — Khan (2009) pp. 57-59.

72 Article 23 of the SADC Protocol on Trade provides that member states shall “adopt policies and
implement measures within the Community for the protection of Intellectual Property Rights, in
accordance with the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS).”

73 Arusha Protocol for the Protection of New Varieties of Plants (2013).

74 Bangui Agreement, Annex X: New Varieties of Plant.

75 Draft Protocol for the Protection of New Varieties of Plants (Plant Breeders’ Rights) in the Southern
African Development Community Region (2012).

76 For commentary on the appropriateness of this choice see De Jonge (2014).

77 Faria (2005) p. 13.
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such as United Nations Commission on International Trade Law (UNCITRAL) or
under the auspices of a supranational organisation like the AU, with the use of
necessary expertise. States are then at liberty to domesticate the model law, either
partially or wholly. An example of the use of soft law to harmonise IP standards is
provided by the AU’s African Model Legislation for the Protection of the Rights
of Local Communities, Farmers and Breeders, and for the Regulation of Access to
Biological Resources of 2000. This model law provides for the sui generis protec-
tion of traditional knowledge by providing for community rights in both resources
and knowledge” and was much maligned by both UPOV and WIPO when it was
adopted.” However, some African states have domesticated elements of this model
law.®® But as previously stated, countries that belong to OAPI are bound to the
UPOV approach. Those countries that are members of ARIPO and SADC will
probably adopt the same approach once these bodies finalise their draft protocols.
This situation illustrates one of the major disadvantages of harmonisation through
soft law, namely that of being overridden by a different approach advanced as hard
law. A second example of soft law used in the field of IP is the UNESCO-WIPO
Tunis Model Copyright Law for Developing Countries, 1976, mentioned in chapter
one. Countries such as Ghana adopted this model law.

Explanatory

The second method of harmonisation, the provision of legislative guides, is re-
sorted to when reaching consensus through hard or soft law, is unattainable. These
guides present states with possible legislative and policy options from which they
can select nationally appropriate laws and standards.®! An example of such guides
in the domain of IP law is UNCITRAL’s Legislative Guide on Secured Transac-
tions: Supplement on Security Rights in Intellectual Property (2010). It was de-
veloped in consultation with WIPO and sets out options for the legal regulation of
security rights in IP.

Since the adoption of the Marrakesh Treaty® in 2013, several guides have been
issued by various bodies and organisations for states, libraries and users. Under
this category of harmonisation techniques, it is the guides prepared for states that
are of interest. A case in point is ARIPO’s draft domestication guide for its member
states.®? This draft guide contains recommendations pertaining to a suitable legisla-
tive approach and includes suggested provisions. Such a guide would be consid-
ered instructive by ARIPO member states due to its provenance. Guides that are

78 Feris (2004) pp. 251-53, Ekpere (2003) p. 275.
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prepared by individuals may also be well received, particularly if they are penned
by acknowledged experts in the area.®

Contractual

The third device, formulating standard contractual clauses or industry norms,
has also been employed in the IP sphere. For example, WIPO has published the
following:

1 Recommended WIPO Contract Clauses and Submission Agreements;®
2 Recommended Contract Clauses and Submission Agreements for WIPO Media-
tion and Expedited Arbitration for Film and Media.’¢

WIPO also maintains a database of Biodiversity-Related Access and Benefit-Shar-
ing Agreements.’” These draft clauses may be used by anyone. Other interested
parties, such as firms of attorneys and research groupings have also prepared draft
clauses.

Attempts to guide or inform industry norms are typically effected through guides
for the affected community that spell out appropriate ways to beneficially utilise
the law. Examples include guides prepared for libraries,®® users® and academic
institutions.*

Restatements of Law

Restatements of law are in extensive usage in the US, where the American Law
Institute (ALI) has prepared the following IP-relevant restatements:

1 Restatement (Third) of Unfair Competition (1995); and
2 Restatement (First) of Torts § 757 — Liability for Disclosure or Use of Another’s
Trade Secret — General Principle (2010).

Since the beginning of 2015, the ALI has been working on a restatement of Copy-
right law.”! Restatements of IP law are not currently in use in Africa. However, the
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African Institute of International Law®? (established 2012) may in the future begin
work on this front.

As is evident from the previous section, African RECs and regional IP or-
ganisations use some, but not all, of the available harmonisation modes. Indeed,
some of them, such as the provision of model contractual terms and constituency
guides, are not typically used by such organisations. Rather, they are prepared
by specialised organisations such as UNCTRAL and UNIDRIOT. The following
section discusses the pros and cons of harmonisation in general as a precursor to
the section on specific IP harmonisation initiatives in various regions and regional
communities.

5.3.2 Advantages of Harmonisation

Legal harmonisation is an important aspect of regional economic integration.”
Trade is easier to conduct across borders where the legal framework is settled and
congruent. Further, as argued in chapter one, it will be easier for African states to
achieve their public health goals by adopting a harmonised regional approach to
using patent-related TRIPS flexibilities. This section proceeds on the premise that
the concept of harmonisation is generally beneficial but that issues or challenges
arise with the employment of specific modes of harmonisation. In other words, the
core problems lie with the Zow rather than the what and why of harmonisation. Ac-
cordingly, this section discusses the advantages that attach to the different modes
of harmonisation.

Harmonisation by hard law is laudable for its ability to set binding international
standards that serve the ideals of a cohesive legal environment that is expected
to ease transactions across borders or regions and also to encourage the interna-
tional spread of business due to confidence in a more or less uniform legal system.
However, this may be at the cost of national flexibility and it may remove states’
ability to nuance their legal frameworks to suit their domestic conditions. It is for
this reason that the treaty negotiation process is often fraught with controversy
and delays.

In view of these difficulties, harmonisation by soft norms may be more benefi-
cial, as it enables the necessary national nuancing.* If a state decides to domesticate
aspects of model law, it is able to adapt those aspects to suit its local conditions. It
does so from a sound technical foundation because model laws are prepared with
the necessary legal expertise which African states sometimes lack and do not have
the financial resources to buy-in. Further, where standard contractual terms are
accepted by industry and other relevant constituencies, they bring much needed
clarity and certainty to contractual transactions.

92 AU Assembly Decision, Assembly/AU/14(XVIII) Add.5 (2012).
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5.3.3 Disadvantages of Harmonisation

The section sets out the challenges that are raised by both hard and soft law ap-
proaches, in turn.

There are many challenges that attach to the use of hard law to harmonise the
legal framework of a region or sub-region. Several of these are highlighted here.
First, when the hard law or treaty model is used, the pace of harmonisation tends
to be quite slow, and once agreed, tends to be uneven and may stagnate.”® This is
because reaching agreement at international or regional level on the initial text
and on any future amendments is very difficult and may take decades, as is the
case with negotiations at the Intergovernmental Committee (IGC) pertaining to the
protection of traditional knowledge. In some cases a treaty never comes to fruition,
as happened with the substantive Patent Law treaty. Where a treaty is agreed, the
spread of its norms may be uneven when some target states do not ratify it.”s For
those states that choose to ratify it, there is often another lengthy process to see its
norms domesticated. Party states have to go through an essentially political acces-
sion or signature and ratification process followed by the due process through the
national legislature. In those areas where fast-changing technologies or innovation
is occurring, it may very well be that when these processes are completed, the law
is out-stripped by developments and has become obsolete.

Second, when agreement on norms is achieved, it is invariably a compromise,
and some party states will be disadvantaged to the extent that their needs and pref-
erences are not met satisfactorily — more so, when instances of legislative capture
by powerful industry lobbies is evident.”” Indeed, this has been one of the much-
cited flaws of TRIPS in relation to developing countries, as discussed in chapter
one. Many directives also ratchet up TRIPS minimum standards, as has been the
case in the EU.%

A third difficulty raised by the use of hard law is the resolution of what Op-
pong has identified as “relational issues,” namely the interface between community
and national laws, conflict of laws between them, how community and national
institutions interact, which of them has jurisdiction over which matters and how
citizens or residents of member states can access, and participate in, community
institutions.” These issues have to be resolved by binding legal provisions or legal
precedents that apply to the community and its member states. Care has to be taken
to ensure that these provisions are appropriately placed in both community and
national law. Typically, such provisions will stipulate the supremacy of community
law. They will also expressly state how community law acquires force of law in the
member states. It is also necessary to provide guidance on how, if at all, national
judicial institutions will interpret, apply and enforce community laws. One way of
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doing this is by making provision for a procedure through which national courts
can refer questions of community law to community or regional adjudicatory bod-
ies. Other matters that need to be resolved include provision for the circumstances
under which individuals have access to regional legislatures and adjudicatory
structures.!® With regard to locus standi before regional courts, the available op-
tions include direct standing, as is the case in the EAC and COMESA;!! the re-
quirement of seeking the leave of national courts, as in the case of Caribbean; or the
obligation to exhaust domestic remedies prior to advancing to the regional plane
which prevails in COMESA and SADC.!%?

The fourth difficulty is the vastness and complexity of the domestication pro-
cess. Community law typically impacts a host of national legislation and policies
that have to be repealed or amended as appropriate to achieve the community
standard. For example, it has been reported that Uganda would have to amend 54
statutes in order to conform to the EAC’s Common Market Protocol and related
sector-specific protocols.!®® This is an extensive and expensive exercise for which
the retention of consultants is required. It is important to note that this difficulty
also attaches to the internalisation of model laws. The domestication process also
introduces a measure of uncertainty to the national sphere when a regional or sub-
regional legal instrument introduces “new rights or novel terminology.”'* Such
uncertainty persists until a national, sub-regional or regional court resolves it.

The fifth shortcoming is that the legislative process is complex, often lacks
transparency and may be driven by obscured political agendas which compromise
the quality of the resultant legal instrument.!

In addition to the previously noted disadvantages, soft law approaches are also
beset by the uncertainty that follows from the high levels of flexibility extended to
states. Due to this flexibility, states select different portions of model laws to adopt
and a patchwork of different approaches then applies across the continent or a sub-
region.!® Further, it is not up to states to adopt or apply draft contractual terms
and recommended constituency norms. The acceptance of these lies with industry
or other relevant constituency. Consequently, it may be that these soft laws are
rejected or ignored and that where they are accepted, it is haphazard.!”” Having laid
out this context, the following section outlines EU and MECOSUR approaches to
harmonisation.
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5.3.4 Lessons From Existing Harmonisation Efforts

5341 EU

The EU is a good comparator for the AU because of the significant commonali-
ties between the two organisations.'® As noted by Gottschalk,'” the AEC Treaty’s
proposal of the creation of an African common market through a phased process
spanning 34 years is modelled on the EU’s evolution during the 34 years between
the adoption of the Treaty of Rome!'? in 1957 and the adoption of the Maastricht
Treaty'"' in 1991.

The EU achieves harmonisation primarily through the adoption of directives
which set regional standards but leave some national discretion with regard to
implementation within a stipulated time-frame.""? After the expiry of this period,
national laws that are contrary to community standards will be struck down, upon
application, by the European Court of Justice (ECJ) (negative harmonisation) or
over-ridden by the community standard. Regulations are directly binding without
scope for national customisation.

For present purposes it is not necessary to itemise all EU IP instruments, and a
discussion of the substantive content of the instruments is beyond the scope of this
work."? It suffices to note that they cover almost the full spectrum of IPRs, with
differing levels of success. Trade mark regulation, consisting of a directive'™* and
regulation,'?’ is touted as a major success.!'®

EU’s Office for the Harmonisation in the Internal Market (Trademarks and De-
signs) (OHIM) administers the Community Trade mark (CTM) system and the
community design system.'"” The patent system is administered by the European
Patent Organisation, which comprises the European Patent Office (EPO) and the
Administrative Council. Like ARIPO, the EPO administers a single patent applica-
tion process for designated states, which if successful results in the grant of national
patents in the designated states.''® Enforcement is harmonised by the Enforcement
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Directive of 2004 and infringement litigation is adjudicated by national courts with
a right of appeal, ultimately, to the ECJ. In addition, national courts may also refer
questions of the meaning of EU legal instruments.!”” In general, the EU’s IP har-
monisation efforts have been very successful due to its nature as a supranational
organisation.'?® In contrast, the AU has not achieved this status and operates as an
intergovernmental organisation.'?! This fundamental difference, coupled with the
AU’s resource constraints and weaker institutions, means that AU harmonisation
attempts are likely to fall far short of the EU’s.

The EU’s experience with harmonising design and copyright protection has
been challenging,'?? and harmonising patent law has been characterised as being
part of “a history of repeated failure.”'?* The lesson in this is that IP harmonisation
is a huge undertaking that takes a long time and yields mixed results.

5.3.4.2 MERCUSOR

MERCUSOR’s states parties are Argentina, Brazil, Paraguay, Uruguay and Ven-
ezuela. Bolivia lodged its Protocol of Accession in 2012 and is in the process of
becoming a full member.!** MERCUSOR’s associate states are Bolivia, Chile, Co-
lombia, Ecuador, Guyana, Peru and Surinam.'® New Zealand and Mexico have
observer status. MERCOSUR was established in 1991 through the adoption of the
Treaty of Asuncion and was operationalised in 1994 with the adoption of the Ouro
Preto Protocol on Institutional Structure.'? Its end goal is the creation of a common
market!?” but it is currently a customs union. It is an appropriate comparator for the
AU because its membership consists of developing countries and LDCs. Further,
individually and collectively, its member states have significant trade relations with
African states. For instance, Brazil and South Africa are members of BRICS and
trade in that context, whilst MERCOSUR and SACU concluded a PTA in 2008.'%

Its legal framework consists of the founding treaty and its annexes, protocols,
Decisions of the Council of the Common Market (CCM),'® Resolutions of the
Common Market Group (CMG)'*° and Directives of the MERCUSOR Trade Com-
mission (MTC).!"*! The primary law, namely the founding treaty, its annexes and
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protocols, has to be translated into national law in dualist member states.!3? Of
the MERCUSOR member states, Argentina is monist.'*> MERCUSOR secondary
law, namely decisions, resolutions and directives, are binding on member states;'**
however, only directives are self-executing.!** In addition, there are also “atypical”
sources of law such as declarations. '

Harmonisation of IP is complicated by the differences in the domestic IP laws
of the member states'?” and progress has been slow. To date the following legal
instruments are in place:

1 Protocol on the Harmonisation of IP Rights in MERCUSOR, Relating to Trade
Marks, Indications of Source and Appellations of Origin, 1995;

2 Protocol on the Harmonisation of Standards in the Field of Industrial Designs,
1998;

3 CCM Decision No 2/01 on Drug Policy in MERCUSOR, Bolivia and Chile,
2001.

The protocol on IP rights has been ratified only by Paraguay and Uruguay, for
which it came into force on 6 August 2000.'* This protocol provides the founda-
tion for further regulation on IP in Article 24 which provides:

The states parties undertake to make efforts to conclude, as soon as possible,
additional agreements on patents, utility models, industrial designs, copy-
rights and related fields, and other matters relating to intellectual property.

The protocol on industrial designs has not been ratified by any of the MERCU-
SOR member states.!* The delay in ratification seen here — 28 years since the
adoption of the first protocol and 25 years since the adoption of the second — il-
lustrates one of the key shortfalls of harmonisation, that of slow uptake of binding
norms. However, this is not exclusive to IP instruments. as a study concluded in
2019 found that “from 1991 until the 15 July 2019, of all the 153 treaties already
signed less than half were in force (74). More precisely, sixty-three were pending,
ten derogated and six not in force.”*® A second lesson that can be drawn from this
is the uneven adoption of norms across a sub-region or region. There is no legal
instrument that seeks to regulate patents and copyright in MERCUSOR. The third
of the listed instruments is a policy statement on access to medicines, ensuring the
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“quality, safety and efficacy” of medicines, rationalising their use and supporting
R&D in relevant sectors of the region.!*! It expressly references patents and asserts
that patent law must be nuanced to promote the health services provision goals
of the region.'*> MERCUSOR does not yet have any common IP administrative
structure.

Enforcement and dispute resolution is cursorily dealt with in the protocol
on trade marks, indications of source and appellations of origin. Article 25
provides:

The controversies that should arise among the Party States with respect to the
application, interpretation or noncompliance of the provisions contained in
the Present Protocol shall be resolved by means of direct diplomatic negotia-
tions. If through said negotiations an agreement cannot be reached or if the
controversy should be resolved only in part, the procedures established in
the controversy resolution system in force in the MERCOSUR shall apply.

The reliance on diplomatic channels to resolve substantive legal issues is unsatis-
factory. If this avenue does not yield results, the matter is then escalated to the ad
hoc arbitration procedure and, if necessary, thereafter to the Permanent Review
Court, which is the current dispute resolution framework established by the Olivos
Protocol. The protocol provides that states must first attempt to resolve disputes
through direct negotiations.'** Should these fail within the prescribed period of 15
days, the matter may then be referred to the CMG that will then have 30 days to
achieve resolution of the dispute.!* If resolution is not achieved with the assistance
of the CMG, the matter may then be referred to the ad hoc arbitration court,'** from
which a right of review lies to the Permanent Review Court.!* The Permanent
Review Court has jurisdiction to resolve legal disputes as a forum of last resort
and deals with referrals of questions of community law from member states.!’ The
key shortcoming of applying this dispute resolution mechanism to IP matters is
that it is limited to disputes between member states and thus excludes private actor
access.!*® Private persons are permitted to file claims only “in connection with the
adoption or application, by any of the state parties, of legal or administrative meas-
ures having a limiting, discriminatory or unfair competition effect.”'* Effectively,
the system is unable to deal with substantive IP disputes between private persons.
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Further, the dispute resolution system lacks exclusive jurisdiction and member
states may resort to other available avenues.'>

Notwithstanding the slow uptake of MERCUSOR IP protocols, Argentina, Bra-
zil, Paraguay and Uruguay concluded a trade agreement with the EU in 2019,
which includes an IP chapter that has been faulted for adopting provisions on geo-
graphical indications (GIs) that are more beneficial to the EU than to the MERCU-
SOR states.'> In view of this, it is clear that in the nearly three decades following
its first IP-specific protocol, through which it committed to IP harmonisation, this
goal has not been achieved in MERCOSUR.

5.4 Unification in OHADA

OHADA was created in 1993 to harmonise business law in its member states,
which comprises Benin, Burkina Faso, Cameroon, Central African Republic,
Chad, Comoros, Cote d’Ivoire, Democratic Republic of Congo (DRC), Equa-
torial Guinea, Gabon, Guinea, Guinea-Bissau, Mali, Niger, Republic of Congo
Senegal and Togo.!** Whilst OHADA'’s legislative texts exclude IP, its member
states’ (with the exception of the DRC) IP regimes are unified through OAPI, as
discussed in chapter four. From an IP policy perspective, there is further cover-
age for Comoros and the DRC through the COMESA IP policy. Nine OHADA
members are also members of ECOWAS; Benin, Burkina Faso, Cote d’Ivoire,
Guinea, Guinea Bissau, Mali, Niger, Senegal and Togo. None of the OHADA
members are members of the EAC.

OHADA and OAPI employ the same model of unification, that of hard law
with direct application in their member states. OHADA has ten Uniform Acts.!>
Although OHADA’s intended scope of regulatory coverage includes IP,'*% it
has yet to venture into that domain, possibly because its member states have
already unified their IP laws through OAPI’s Bangui Agreement. For present
purposes, OHADA'’s law-making modus operandi and implementing structure
is relevant.

The Permanent Secretariat, in liaison with member states and the Common
Court of Justice and Arbitration, drafts OHADA’s Uniform Acts.'*® Sometimes
the drafting is undertaken with technical assistance from international agencies.
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For example, the OHADA draft Uniform Act on Contract Law was drafted with
technical assistance from the International Institute for the Unification of Private
Law (UNIDROIT).""” Once drafts are finalised they are referred to the Council of
Ministers for adoption.

OHADA'’s Common Court of Justice and Arbitration serves as a dispute resolu-
tion forum. It hears appeals from national courts which may be brought to it by
parties to litigation or by national courts.!*® It also serves as an arbitration centre,
but in its first few years, this role was characterised as being “undeveloped.”'*

OHADA'’s unification seems to have yielded some success.'®® However, truly
serving the public interest requires the adaptation of legal norms and practices
to local conditions. This imperative makes unification a less viable option than
harmonisation because it excludes the policy and legislative space for national nu-
ancing. It may be that countries from one region have significant national common-
alities, but it is improbable that they would have exactly the same local conditions.
For example, the member states of both OAPI and OHADA share a common Fran-
cophone heritage, and a similar colonial past and post-colonial legacy which justify
the adoption of a common legal framework. However, there are significant national
differences amongst the member states that make unification a contestable choice.
The membership of the AU reflects even more diversity, and unification on a conti-
nental scale would face the significant hurdle of overcoming a plethora of different
legal traditions and cultures. Perhaps it is due to such considerations that the AU’s
preferred approach is harmonisation.

5.5 Conclusion

This overview of instances of IP co-operation, harmonisation and unification from
regions outside Africa provides several significant considerations for the AU and
its plans for continental IP instruments and institutions. However, it should be
borne in mind that a complete legal transplant of another region’s scheme would
be ill advised because it would overlook the variances in regional conditions. The
more appropriate approach would be to evaluate what has worked and what has not
worked in another region and then select aspects that may be relevant and practica-
ble in Africa. The key learnings from the synopsis of ASEAN, APEC, BRICS, EU,
MERSUCOR and OHADA approaches are summarised in this section.

First, co-operation is a good starting place. Indeed, ASEAN’s experience was
that seeking full harmonisation as an initial goal was overly ambitious, hence its re-
treat from the goal of harmonisation to co-operation. In the years since the conclu-
sion of its Framework Agreement on IP Co-operation in 1995, ASEAN has crafted
a sound co-operation system that is driven by the AWGIPC according to successive
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Action Plans. The lesson for the AU in this is that creating a co-operation system is
a lengthy process that requires careful negotiation and the establishment of the nec-
essary co-ordinating unit and detailed strategic planning. Therefore, it is suggested
that continental IP institutions, whether it be PAIPO or the AfCFTA IP Protocol in-
frastructure, should devote the first five to ten years to playing a role similar to that
played by ASEAN’s AWGIPC to secure regional IP co-operation. As highlighted
in chapter four, a major part of this co-ordination needs to be devoted to rational-
ising the roles currently fulfilled by ARIPO and OAPI, because the principle of
the preservation of the acquis required consolidation of existing frameworks and
institutions.

APEC’s IP co-operation model based on open regionalism has had less suc-
cess than ASEAN’s. APEC’s nature is markedly different from any of Africa’s sub-
regional groupings, thus the wholesale adoption of its brand of IP co-operation is
not the best option for the AU. The BRICS brand of IP co-operation is proven to be
sustainable even though it has a limited focus on norm-setting and emphasises IP
office operations. It therefore falls short of the continental vision.

Second, harmonisation must be considered on the bedrock of successful co-
operation. The pros and cons of harmonisation have been canvassed in this chap-
ter, and since the AU has committed itself to IP harmonisation, the question is no
longer whether it should harmonise IP. Instead, the main consideration is really
how to harmonise to the best effect in a way that minimises the disadvantages
of harmonisation. This requires a careful consideration of which instruments to
use and how to craft the regional harmonised system. As pointed out previously,
regional legal instruments have to provide for relational aspects and it would be
necessary for the AU to provide appropriate technical legal assistance to its mem-
ber states for the domestication of community IP norms.

Generally speaking, the adoption of a hard law instrument such as a protocol
is preferable to a soft law approach (e.g., model law) for the galvanising effect
it would have on AU member states.!®! In addition, if the AU adopted a loose,
rather than tight, approach, in its binding instruments, it would leave the necessary
scope for national divergence to suit local conditions. The EU’s experience has
shown that the development of a harmonised IP system is a long and expensive
process.'®? This is also evident from MERCUSOR’s experience, which has spanned
three decades to date and the region has yet to achieve harmonisation. It also has
IP-right-specific instruments so that the system caters separately for each IP right
through a series of annexes to a protocol. Indeed, there have been calls for Africa to
harmonise its trademark laws per the EU model.'®> It may be possible to rationalise
the implementation of the system through one or two administrative structures as
the EU does with the EPO and OHIM.
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The AU’s internalisation of these considerations must be taken in the context of
the ARIPO and OAPI IP systems’ substantive legal norms, administrative and en-
forcement systems. This distinguishes the AU from the EU. The EU system was not
built on top of existing sub-regional systems; it only had to contend with national
systems. The AU, on the other hand, has to rationalise two entrenched sub-regional
IP organisations that intend to continue their IP right registration functions.

Enforcement would also need to be provided for through a hard law instrument.
Such an instrument would have to establish a regional judicial structure to adjudi-
cate infringement and other [P-related matters, such as dealing with the referral of
questions on community IP law from national courts. The existing AU adjudication
arrangements are likely to be ill suited for IP matters due to the technical expertise
required of the bench. However, a permanent IP-specific regional court may be
under-utilised because, in reality, IP is not a priority for many African states that
are seized with other issues such as food security, security threats and political
instability. Therefore, a periodic IP Court would be the most prudent option.'** It
would allow for IP judges and experts from across Africa to be seconded to the
periodic court for brief periods that would ensure their expertise is not restricted to
their home countries but is also extended to the continental plane. However, Africa
has had mixed results with sub-regional judiciaries, the most-cited failure being
that of the SADC Tribunal, whilst it has been somewhat successful with COMESA
and EAC courts.'®
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6 Continental IP Co-operation
PATPO

To register or not to register: that is the question.

6.1 Introduction

This chapter considers developments pertaining to the establishment of PAIPO (A
discussion of the AfCFTA IP Protocol appears in chapter seven.) It provides a his-
torical outline of events that have been publicly disclosed. There are likely to be
events and stages in the process that are not canvassed, simply because they have
not been publicly disclosed by the AU and other relevant parties. The reason for
any such non-disclosure is probably that creation of a new organisation on a con-
tinent where there are already two sub-regional institutions, whose future will be
impacted significantly by the new organisation, is highly political and involves a
lot of diplomacy, which requires confidentiality. Secondly, the negotiation of AU
regulatory instruments has both open and restricted aspects. The open aspects in-
clude national and continental stakeholder consultations and public meetings. The
restricted aspects include the relevant committee meetings and negotiation ses-
sions. Accordingly, this chapter engages only with the open aspects.

The first section of this chapter focuses on the creation of PAIPO as a specialised
AU agency and includes a historical overview. It is followed by an outline of how
PAIPO will function. This section sets out the organisation’s organs, its objectives
and functions. It then discusses how ARIPO, OAPI and PAIPO can co-operate in
the future, in a way that respects their distinct mandates and maximises efficiency.
It suggests that PAIPO may be best placed to lead on the formulation of continen-
tal policy direction. Therefore, it advances some views on the key considerations
PAIPO of which ought to be aware, with respect to such policy. Specifically, devel-
opmental and human rights aspects are singled out as fundamental.

6.2 Historical Overview of the AU’s Efforts to Establish PAIPO

Suggestions for the creation of a continental IP organisation have been made since
the mid-1990s.' One of the earliest calls was Kongolo’s proposal for the formation

1 For example, see Dean (1994a) and (1994b).
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of the Folklore and IP Organisation of Africa.? In more recent years, the proposals
have centred on a unified continental trademark system.> As will be shown, the
PAIPO Statute does not envisage any industrial property registration function for
PAIPO.

The proposal for the establishment of PAIPO was one of the outcomes of the
Pan-African agenda, over which the AU has oversight. A brief overview of the
historical development of the AU was given in chapter three. This chapter only
outlines developments in the AU that catapulted its conceptualisation of PAIPO.
As noted in chapter three, the AU’s mandate includes the promotion of sustainable
socio-economic and cultural development and the integration of African econo-
mies.* It also extends to “co-ordinat[ing] and harmonis[ing] the policies between
the existing and future RECs” and promoting research in science and technol-
ogy, amongst other fields.’ A large part of this mandate is being pursued through
AUDA-NEPAD. In keeping with its objectives, the then NEPAD began working on
initiatives to promote science and technology which included co-hosting a work-
shop in 2003 with South Africa’s then Department of Science and Technology, now
known as the Department of Science and Innovation.® One of the outcomes of this
workshop was the creation of African Ministerial Conference on Science and Tech-
nology (AMCOST). At its first conference, in November 2003, related AMCOST
structures and an outline of a plan of action were agreed upon.” Following this,
AUDA-NEPAD and the AU Commission’s 2004-2007 Strategic Plan for Human
Resources, Science and Technology provided for a series of workshops that were
hosted in each of the AU’s five regions during the period November 2004 to March
2005.2 The findings of these workshops together with experts’ consultations and
studies’ informed the AU’s Science and Technology Consolidated Plan of Action
which the AU adopted in November 2006. This plan constituted a blueprint for sci-
ence and technology related activities.

The AU Human Resources, Science and Technology (HRS&T) department to-
gether with the AU’s General Office and WIPO arranged a meeting of the African
Group on IP in May 2006 that recommended the establishment of PAIPO.!® This
led to the preparation of a concept paper for consideration at the AMCOST ex-
traordinary conference held in November that year.!! The four-page concept pa-

2 Kongolo (2013) p. 124, Kongolo (2000).
3 Adewopo (2003), Mupangavanhu (2014) and (2013).
4 Article 3(j) Constitutive Act of the African Union.
5 Atrticle 3(1)-(m) Constitutive Act of the African Union.
6 National Advisory Council on Innovation (NACI) (2007) p. 20, NEPAD (2006) p. 6, Dountino (2013).
7 NACI (2007) p. 20, NEPAD (2006) p. 6, Dountino (2013).
8 NEPAD (2006) p. 6.
9 For example, van Gardingen and Karp (2006a), (2006b), (2006¢), Oldham, Adeoti and Thomas
(2006).
10 AU HRS&T (2006) p. 1, Kongolo (2013) p. 125.
11 AU HRS&T Establishing a Pan-African Intellectual Property Organisation (PAIPO).
A Concept Paper. Extraordinary Conference of the AMCOST. 20-24 November 2006. Cairo, Egypt.
EXT/AU/EXP/ST/8(II) p. 1 (Concept Paper).
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per identified the key motivations for establishing the organisation as “the lack of
continental inclusiveness”? and the need to “sharpen the visibility of IP issues as
they relate to economic development . . . [to] add impetus to the leaders’ politi-
cal will and commitment to inventiveness and innovation, thus emphasising the
significance of political leadership in such a “strategic field of development.”'? Tt
noted that the benefits that would accrue to AU member states upon the establish-
ment of PATPO would include cost saving, information sharing and the availability
of a platform on which to deliberate IP issues and reach consensus on a continental
position on these issues.

The concept paper emphasised that what was being sought at that stage was a
high-level expression of interest and commitment from the AU, ARIPO and OAPI.
It was envisaged that the two sub-regional bodies would continue to exist under
the “umbrella” of PAIPO after its establishment, the practicalities of which would
be ironed out at a later stage through a series of meetings between these key stake-
holders. The objectives of the continental organisation would be to:'*

Set IP standards that reflect the needs of Member States;

Set benchmarks for best practices on intellectual property;

Promote the growth of knowledge-based economies in Africa;

Facilitate the rationalisation and harmonisation of IP standards;

To collect, process and disseminate relevant information on intellectual
property to Member States;

Facilitate the utilisation of relevant IP information by Member States;
Assist Member States in training and capacity building on a wide range of
IP matters.

DN AW~

N

These references to standards hinted at a normative angle to PAIPO’s work that
could be implemented through hard or soft law approaches. After the presentation
and discussion of the concept paper at an experts’ meeting at the extraordinary
conference, it was agreed that PAIPO “would help Africa participate more effec-
tively in IP production and management of IP processes” and that the “AU should
proceed and accelerate the formation of PAIPO with full participation of ARIPO
and OAPL.”’

In January 2007 the AU Assembly endorsed work on the creation of PAIPO,
which had already commenced, by calling for the AU Commission, RECs, WIPO,
OAPI and ARIPO “to submit to it the texts relevant to the establishment of” the
organisation.'® According to a progress report tabled at AMCOST 111, in November

12 AU HRS&T Concept Paper p. 2.

13 AU HRS&T Concept Paper p. 2; Kongolo (2013) pp. 125-126.

14 AU HRS&T Concept Paper pp. 2-3.

15 AU Report of the Meeting of Experts Extraordinary Conference of the AMCOST 20-24 November
2006. Cairo, Egypt. EXT/AU/EXP/ST/Rpt.(II) p. 9.

16 AU Assembly Decision on the Establishment of PAIPO. Assembly of the African Union Eighth Or-
dinary Session 29-30 January 2007. Addis Ababa, Ethiopia. Assembly/AU/Dec.138 (VIII) para 2.
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2007, the HRS&T department appointed the Scientific, Technical and Research
Commission (AU-STRC) as the lead office on all matters relating to PAIPO."” In
addition, a consultant was also appointed to conduct a situation analysis'® and to
draft the Constitutive Articles of PAIPO that would be discussed by stakehold-
ers in 2008. Such discussions took place thereafter with WIPO participation.' In
March 2010 the draft constitutive articles were discussed at AMCOST 1V, in Cairo,
Egypt.® After such consideration, the conference recommended that the draft
should be revised and further consultations undertaken.

The AU-STRC reports that it then retained two consultants to undertake the
review that was followed by a stakeholders’ meeting in Dakar, Senegal, in Sep-
tember 2011.2! It is reported that part of the consultants’ work entailed drafting an
Agreement on the Establishment of the PATPO and a business plan for PAIPO that
spans 25 years.?? Neither of these two documents are publicly available, therefore
it is not possible to comment on their content and import. However, the length of
the development period reportedly provided for in the business plan shows that this
is a long-term endeavour. In mid-2012 a draft statute became public and reports
were that it was intended to be approved by AMCOST V in November of that year.
It became the centre of much scrutiny as it was the first concrete manifestation of
how PAIPO would be operationalised.

Several concerns were raised about the draft statute in online critiques authored
by scholars and practitioners, the main of which will be discussed later.* In addi-
tion, concerns about the Draft PAIPO Statute were communicated to the AU mem-
ber states through a petition.?* In view of these concerns, when AMCOST V met
in Congo Brazzaville on 12—-16 November 2012 the draft was not approved, as
had been intended, but it was referred back for further consultation. To this end,
a Ministerial Decision was taken, urging the finalisation and operationalisation of
PAIPO by 2013.2 However, this did not eventuate due to strong opposition based
on policy considerations (discussed later). The 20th Ordinary Session of the AU

17 AU Progress Report on Research Policy Framework, Capacity Building for the African Policymak-
ers and the Formation of the PATPO. AMCOST III Third Ordinary Session 12—16 November 2007.
Mombasa, Republic of Kenya. AU/EXP/ST/11(1II) p. 1.

18 Sibanda (2009).

19 WIPO Technical Assistance Database: Experts Group Meeting on PAIPO, Addis Ababa, Ethiopia.
18 May 2009; WIPO Support to NEPAD Period of Report: July 2008 to June 2009.

20 AU Ministerial Decisions. AU/MIN/ST/Dec.(IV). Fourth Ordinary Session of the AMCOST (AM-
COST 1V), 10 March 2010, Cairo, Egypt.

21 AU-STRC. Progress report to AMCOST V.). Fifth Ordinary Session of the AMCOST (AMCOST
V), 12—-15 December 2012, Brazzaville, Congo p. 2, WIPO (2011), Kongolo (2013) p. 127.

22 Kongolo (2013) p. 127, ARIPO Recent IP Developments in the Africa Region and Proposal for the
Harmonization of ARIPO and OAPI. Council of Ministers 13th Session, Accra, Ghana, 1-2 Decem-
ber 2011. ARIPO Doc. No. ARIPO/AC/XIII/13 pp. 2-3.

23 For example see Baker (2012), Olivier (2012), Egbuonu (2012), Ncube (2012), Moyo (2012) and
Karjiker (2012).

24 Kawooya and Latif (2012).

25 AU Ministerial Decisions. AU/MIN/ST/Dec.(V). Fifth Ordinary Session of the AMCOST (AM-
COST V), 12-15 December 2012, Brazzaville, Congo.
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Summit held in Addis Ababa in January 2013 confirmed AMCOST V’s position
and indicated that a stakeholders’ meeting would be held in May 2013.2 However,
the programme of the 21st Ordinary Session of the AU Summit held in May 2013
did not include this meeting. A year later, in April 2014, the ARIPO and OAPI Sec-
retariats issued a joint communiqué calling for this meeting to be convened, with
their participation.?’

ARIPO and OAPI made this call after a meeting they held on 10-11 April 2014,
in Harare, at which they discussed their concerns about the creation of PAIPO.
This meeting was strategically timed to precede the AMCOST meeting scheduled
for 15-18 April 2014. In addition to calling for the stakeholders’ meeting, ARIPO
and OAPI recommended that the ministries responsible for IP be afforded a lead-
ing role in the process of establishing PAIPO. The process had been driven by the
ministries of science and technology. The communiqué also suggested the possi-
bility of an amalgamation of the two organisations under the oversight of a unit of
the AU Commission, which would be created for that purpose. It emphasised that
ARIPO and OAPI should continue to be the sole registrants of IP rights in Africa.
Its parting shot was a request that “the Heads of State and Government should be
sensitised on the role ARIPO and OAPI play in the management and coordination
of IP in Africa.” This comment is indicative of their sentiment that the work of
these two organisations is being undervalued and not given its due weight in the
considerations of the necessity and viability of PAIPO.

When AMCOST met at Brazzaville a few days after the release of this commu-
niqué, it considered a revised draft of the PAIPO Statute and approved it. A related
development at that meeting was the approval of the Science, Technology and In-
novation Strategy for Africa 2024 (STISA 2024). The STISA 2024 followed the
AU’s Consolidated Plan of Action and is part of the AU’s Agenda 2063, which is
a 50-year developmental plan for the continent. It lists PATPO as one of the bodies
under the AU Commission and describes it as follows:

PAIPO is in the process of being established to implement AU policy in the
field of Intellectual property. It will ensure dissemination of patent informa-
tion, provide technical and financial support to invention and innovation and
promote protection and exploitation of research results.?®

Both the 2013 Draft PAIPO Statute and STISA 2024 were then referred to the AU
Assembly’s 23rd Ordinary Session, held in June 2014. STISA 2024 was adopted®
and the AU Assembly requested the AU Commission to submit the Draft PAIPO

26 AU Assembly Decision on the Creation of PAIPO. **DOC. EX.CL/766(XXII). Twentieth Ordinary
Session, 27-28 January 2013. Addis Ababa, Ethiopia Assembly/AU/Dec.453(XX).

27 ARIPO and OAPI (2014).

28 AU STISA (2024) p. 36.

29 Assembly Decision on Strategy for Science Technology and Innovation in Africa 2024. Doc.
EX.CL/839(XXV). Assembly of the Union Twenty-Third Ordinary Session 26-27 June 2014. Ma-
labo, Equatorial Guinea. Assembly/AU/Dec.520(XXIII).
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Statute to the Specialised Technical Committee (STC) on Justice and Legal Affairs
for its consideration.?® The assembly also re-affirmed the pivotal role of ARIPO
and OAPI as constituent elements of PAIPO whose support of the endeavour is
both necessary and desirable. It endorsed Tunisia as the host of the headquarters
and secretariat of PAIPO.?! Finally, it requested the AU to “prepare [a] road map
for [the] implementation of PAIPO in coordination with the host country and to
report progress in this regard to the [next] Summit.” The next session of the as-
sembly to which reference was being made was the 2015 summit that was held in
Addis Ababa in January 2015. It appears that the report was not tabled at the 2015
assembly because the STC on Justice and Legal Affairs had not yet made recom-
mendations on the draft statute. This seems to have been done in time for the 2016
AU Summit because the final PAIPO Statute was adopted at that summit.? The
events and decisions outlined here are summarised in Table 6.1.

6.2.1 Entry Into Force

Article 5 of the PAIPO Statute provides that membership shall be “open to AU
Member States. Each Member State shall enjoy equal rights in terms of participa-
tion and representation at PAIPO meetings.” Article 23 sets out the process for sig-
nature and ratification or accession. The 2012 draft of the statute had provided that
the statute would enter into force on the date of its endorsement by the Assembly
of Heads of State and Government of the AU. As noted by Moyo, in that draft there
was no provision for the signature and ratification of, or accession to, the statute
by member states.** Whilst it was clear which states would be eligible for member-
ship, it was not clear how this membership would be acquired. This approach was
in stark contrast to the Lusaka and Bangui Agreements, which provide for these
aspects in relation to ARIPO and OAPI, respectively. Similarly, the convention es-
tablishing the WIPO also provides for signature and ratification or accession to the
convention. The lack of a provision on how membership could be taken up raised
concerns. Therefore, the inclusion of Article 23 in the final statute is very welcome.

Article 24 provides that the statute will enter into force 30 days after the 15th
ratification. In 2019 the AU last updated the list of AU member states which
have signed the PAIPO Statute.** This would indicate that there have been no
further signatures. The following states have signed the agreement (date of sig-

30 Assembly Decision on the Pan African Intellectual Property Organisation (PAIPO) Doc.
EX.CL/839(XXV). Assembly of the Union Twenty-Third Ordinary Session, 2627 June 2014. Ma-
labo, Equatorial Guinea. Assembly/AU/Dec.522(XXIII).

31 AU (2014), WIPO (2015) p. 58.

32 Statute of the Pan-African Intellectual Property Organisation (PAIPO), adopted by the 26th Ordi-
nary Session of the Assembly, held in Addis Ababa, Ethiopia, 31 January 2016 (PAIPO Statute), As-
sembly Decision on the Specialised Technical Committees Twenty-Sixth Ordinary Session, 30-31
January 2016. Addis Ababa, Ethiopia. Assembly/AU/Dec.589(XXVI) p. 1, para 2(x).

33 Moyo (2012).

34 AU (2019), (2022) p. 235.
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nature in brackets): Chad (1 July 2018), Comoros (29 January 2018), Ghana
(4 July 2017), Guinea (13 December 2018), Sierra Leone (14 July 2016) and
Tunisia (19 June 2019). None have ratified. Therefore, the statute has not yet
come into force.

6.3 How PAIPO Will Function

It is necessary to outline in some detail how it is envisaged that PAIPO will func-
tion, in order to contextualise the issues that have been raised pertaining to its
mandate and role. The outline that follows is based on the adopted statute. Cross-
reference will be made to the 2013 draft and an earlier version published in No-
vember 2012 (AU/STRC/522), where appropriate, to show development of the
statute. The drafts will be differentiated by their year of publication.

6.3.1 The Legal Nature of PAIPO

This section considers the legal nature of PAIPO as a specialised agency of the
AU.* Specialised agencies are one of the institutional organs of the AU, which it
has authority to establish through Article 5(2) of the Constitutive Act of the AU. A
specialised agency is defined as

an independent body established by Member States of the Union outside the
managerial and budgetary rules and regulations as well as control of the AU
or the Commission to carry out a specific or specialised but related function
of the mandate of the AU.%

Specialised agencies have autonomy, legal personality, their own budget, manage-
rial independence and separate governance structures, as well as staff and finan-
cial rules and regulations.’” PAIPO will be required to raise its own funds through
members’ dues and it may accept donations.*® In addition, the AU may grant it seed
funding for a period of five years.’ In contrast, it had been proposed in the 2013
draft that the AUC will fund it “in its first two phases or to the time that PAIPO
is capable to generate resource to sustain itself.”* PAIPO, like other specialised
agencies, will interface with the AU through a department of the AU Commission
or an organ of the AU.#

35 Article 2 PAIPO Statute and Article 2(2) of the 2013 Draft Statute.
36 AU (n.d.) p. 2.

37 AU (n.d.) p. 5, Article 6 PAIPO Statute.

38 Article 17(1)—(2) PAIPO Statute.

39 Article 17(3) PAIPO Statute.

40 Article 17(iii) of the 2013 Draft Statute.

41 AU (n.d.) p. 3.
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The methodology of the creation of AU specialised agencies consists of the fol-
lowing three modes:*?

a) an agency set up by AU member states, which is then approved by the AU As-
sembly prior to its operationalisation;

b) an agency set up by decision of the AU Assembly;

¢) an already existing agency that is linked to the AU system post its creation by
member states.

PAIPO falls into the second category. As stated, the AU Assembly passed decisions
pertaining to the process of its creation and its establishment in 2007 and 2013,
respectively. The specifics of operationalisation of the organisation were not spelt
out in the 2013 decision and were later included in the PAIPO Statute.

6.3.2 Objectives, Principles and Functions

As stated previously, PAIPO is intended to be a specialised agency of the AU. Ex-
pectations are that its future work would contribute to an appropriately nuanced IP
system that meets the continent’s developmental goals.”® The final statute does not
have provisions setting out PAIPO’s objectives and principles, in a manner akin to
Articles 7 and 8 of the TRIPS Agreement, which is regrettable because these would
have served as important interpretative and guiding tools. One of the draft statutes
had enumerated objectives including giving policy direction to the continent on IP
matters; promoting the harmonisation of IP systems; the provision of unstipulated
common services to member states and/or RECs in relation to the administration
and management of IP rights; serving as a platform for IP policy discussion and
formulation; and promoting the use of the IP system “as a tool for economic, cul-
tural, social and technological development of the continent.”** It is unclear why
the objectives were ultimately excluded from the final statute and why principles
were never articulated, even in a draft.

Article 4 sets out 18 functions in paragraphs (a)—(r). These include the harmo-
nisation of IP standards “that reflect the needs of the AU, its Member States and
RECs; ARIPO and OAPI”;* assisting member states, upon request, in their IP
policy formulation;*® strengthening regional organisations and similar organisa-
tions, as may be necessary;*’ and establishing or strengthening existing collec-
tive management organisations.* In addition to these functions, PAIPO was also

42 AU (n.d.) p. 3; Articles 5(2) and 9(1)(d) of the Constitutive Act of the AU.
43 OseiTutu (2021) p. 112.

44 Article 5 Draft PAIPO Statute (2013).

45 Article 4(a) PAIPO Statute.

46 Article 4(d) PAIPO Statute.

47 Article 4(f) PAIPO Statute.

48 Article 4(g) PAIPO Statute.
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initially intended to serve as a registration office for industrial property rights.*
However due to the concerns expressed by the OAPI and ARIPO Secretariats, this
function, together with the related provisions for the Board of Appeal to hear ap-
peals against registration decisions, was excised from the 2013 draft statute and
the final statute. The Board of Appeals remains but its function is not related to
registration appeals.

It is appropriate that the final PATPO Statute does not include an IP standard or
norm-setting function, which had been included in the drafts. This inclusion had
raised several questions: Which matters would these standards pertain to, since IP
standards have been comprehensively set by several existing international and sub-
regional agreements such as TRIPS, the Bangui Agreement and the various ARIPO
Protocols? What would be the exact nature of the instruments which would contain
these standards? Would they have force of law? Would PAIPO have legislative
competence, and if so, which of its organs would exercise such competence? What
form would they take? Would PAIPO craft agreements, protocols and regulations?
Since the norm-setting function has been excluded from the final statute, these
questions have fallen away.

As there are already various national and sub-regional IP laws in force, PAIPO
has been set the ambitious function of harmonising these. The various modes of
harmonisation of IP laws and standards that PAIPO would have to consider have
been canvassed in chapter five.

6.3.3 Organs of PAIPO

Article 9 of the PAIPO Statute lists these four organs: Conference of State Parties,
Council of Ministers, the Secretariat and the Board of Appeal. The structure of
the organisation as set out by Article 7 of the 2013 draft consisted of a Council of
Ministers and its bureau; an Experts Committee and its bureau; and the Secretariat
or office.’® As stated, the 2012 version of the draft statute also included a Board
of Appeal which had functions related to IPR registration decisions. The final
structure is significantly different from what was envisaged in the drafts. These
differences have been mentioned to show the evolution of the PAIPO Statute. The
functions of the PAIPO organs provided for in the final statute is summarised in
the next section.

The Conference of State Parties

Article 10 of the PAIPO Statute provides that the Conference of State Parties is
the supreme policy-making organ. It is to meet every three years®! and will have

49 Article 6(ii) Draft PAIPO Statute (2012).
50 Article 7 Draft PAIPO Statute (2013).
51 Article 10(5) PAIPO Statute.
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a bureau composed of a president, three vice-presidents and a rapporteur.>? It will
formulate and adopt procedural and financial rules. Its functions are to

(a) provide strategic leadership and ensure oversight for the implementation
of the PAIPO Statute . . .;

(b) consider and adopt, as appropriate, recommendations of the Council of
Ministers;

(c) Consider the reports and activities of the Bureau and take appropriate
action in regard thereto; and

(d) Perform any other function consistent with PAIPO’s Statute or the Rules
of Procedure of the Conference of State Parties.

The Council of Ministers

Article 11(1) provides that the Council of Ministers is the “highest decision-making
Organ and shall constitute the General Assembly of PAIPO.” As indicated, it com-
prises ministers in charge of intellectual property. Further, it will have a commit-
tee of experts made up of senior officials representing these ministries®® and may
create any other appropriate working groups or subsidiary bodies.** The Council
of Ministers will also have a bureau of five members, with a president, three vice-
presidents and a rapporteur elected from the five AU geographical regions, plus
one observer member, namely the AUC Commissioner, who is responsible for in-
tellectual property.>

Article 11(6) lists nine functions of this organ. Among these are giving “policy
direction to the PAIPO and address[ing] policy matters relating to the Organisa-
tion”; “decid[ing] and prioritis[ing] the activities of PAIPO relating to intellectual
property”; financial aspects such as setting member states’ contributions and ap-
proving budgets; electing the members of its bureau; electing the director general;
and developing rules and guidelines for the Secretariat and the Board of Appeal.

The Council of Ministers will have meetings every two years*® and its bureau
will meet once a year in ordinary session, with extraordinary sessions being held
as necessary.”’

The Director General and Secretariat

The Director General’s term will be for three years and will only be renewable
once.>® The Council of Ministers’ election of the Director General will be “based on
geographical rotation.” The Council of Ministers make the staff rules and regula-

52 Article 10(4) PAIPO Statute.
53 Article 11(4) PAIPO Statute.
54 Atrticle 11(5) PAIPO Statute.
55 Article 11(6)(f).

56 Article 11(3) PAIPO Statute.
57 Atrticle 11(7) PAIPO Statute.
58 Article 12(1) PAIPO Statute.
59 Article 12(1) PAIPO Statute.
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tions which contain the powers, duties and conditions of service for this role.®° The
main function of the Director General is to serve as “Head of the Secretariat,”®!
which includes the appointment of its staff®? and requires independence from ex-
ternal parties.®

The Secretariat is assigned the following duties by Article 12(2):

(a) implementation of PAIPO decisions;

(b) drafting policies and strategies for adoption by the Council of Ministers;

(c) intellectual property capacity building for Member States;

(d) taking “necessary actions to ensure the protection of intellectual prop-
erty rights including indigenous knowledge systems, genetic resources
and associated traditional knowledge, geographical indications, expres-
sions of folklore among others”;

(e) advocacy and community awareness;

(f) drafting policies and strategies on international cooperation for adoption
by the Council of Ministers;

(g) preparing strategic plans, work programmes, budgets, financial state-
ments and annual reports;

(h) day-to-day management of the organisation; and

(i) any other duties, as assigned by the Council of Ministers.

The Board of Appeal

Article 14 is the shortest provision on organs and has only two paragraphs. The first
paragraph provides that the Council of Ministers will establish a Board of Appeal.
The second paragraph provides that the board will hear disputes and litigation arising
from the activities of PAIPO. It is difficult to conceive what litigation and disputes
may arise from PAIPO fulfilling its functions and seems as if the board is a relic from
when a registration function was envisaged for PAIPO. There are no details as to the
composition of the board and the qualification or other eligibility requirements for
its members. Neither is there any mention of the length of their term of office nor of
applicable procedural rules. This lack of detail means it is a shell of an organ.

The following section considers how PAIPO is intended to interface with the
existing sub-regional IP organisations.

6.3.4 Organisational Issues (PAIPO, OAPI and ARIPO)

It has been noted that ARIPO and OAPI were not consulted during the early stages
of the formulation of the PAIPO proposal so they were opposed to the concept.®
It would appear that they were not invited to certain crucial consultative meetings.

60 Article 12(2) PAIPO Statute.
61 Article 12(3) PAIPO Statute.
62 Atrticle 12(4) PAIPO Statute.
63 Article 12(5) PAIPO Statute.
64 Blakeney and Mengistie (2011) p. 251.
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However, with the passage of time and a change of leadership at ARIPO, the two
organisations have found ways of making their views known to the AU, primarily
through private diplomatic channels but also publicly, through the joint communi-
qué they issued in April 2014.

The key concerns of the two sub-regional IP organisations pertain to the
overlapping of their mandates with PAIPO: duplication of the industrial prop-
erty registration and other functions and the nature of the relationship between
themselves and the continental organisation. Each of these, in turn, is briefly
addressed, with the caveat that they are difficult to separate because they are
interconnected and cascade into each other. The general question of mandate
solidifies into concerns about registration of industrial property and policy for-
mulation issues which ultimately goes to the crux of the relationship between the
three organisations.

Overlapping Mandates

According to the 2013 Draft PAIPO Statute, PAIPO was intended to give continen-
tal IP policy, law and administrative direction. To all intents and purposes, it would
seek to do what the sub-regional organisations currently do but on the larger, con-
tinental platform, with what the concept paper dubbed “continental inclusiveness.”
The obvious issue that such an ambition immediately raises is that of “turf” — what,
if any, role would remain for the sub-regional IP organisations after the establish-
ment of PAIPO? The resolution of this issue indisputably involves careful consul-
tation and negotiation.

Another mandate in which PATPO would be seeking to involve itself is the pro-
vision of a platform or forum where African states can jointly arrive at common
positions they wish to advance at international IP law-making fora. African states
have already successfully organised themselves into influential groups through
which they jointly advance their views. The African Group has established itself
as one of the most active groups at both the WTO® and WIPO.® Its contributions
towards the adoption of the WIPO Development Agenda (WIPO DA 2007) have
been outlined in chapter one. As there is already a working mechanism for this
aspect of PAIPO’s intended mandate, it is important to have clarity on how PAIPO
would complement or substitute that mechanism. An even more fundamental ques-
tion was whether there is any need for a formal organisational platform in the first
place. However, that enquiry has been rendered academic by events, and as the
PAIPO Statute has been adopted, the more relevant question would be the first
issue raised — that of alignment with the African Group. The 2012 Draft PAIPO
Statute completely overlooked the pro-development position of the African Group
and failed to reference the WIPO DA, which it had been instrumental in securing.

65 May (2007) p. 74.
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The 2013 draft expressly referenced the WIPO DA in its preamble. Among its
mandates, the draft stated:

Realising the need to strengthen the capacity of national Intellectual Prop-
erty institutions and boosting manpower development in Intellectual Property
management; affirming the 45 recommendations of the Development Agenda
under world Intellectual Property rights programmes.

However, the lingering concern is whether this was lip service or whether it em-
bodied a real commitment to the imperatives of the WIPO DA Agenda. This, and
other policy matters, are canvassed at section 6.4. Prior to that discussion, it is im-
portant to address issues of functional overlap between ARIPO, OAPI and PAIPO.

As outlined in chapter four, OAPI and ARIPO register industrial property rights.
In OAPI’s case, its members all subscribe to one body of IP law, contained in the
Bangui Agreement and its annexes. When an application is made for registration,
the granted rights extend to all the member states’ territories. ARIPO’s protocols
are not automatically binding on its member states and domestication is required
to give them force of law in member states. Further, the ARIPO industrial prop-
erty registration system does not necessarily result in the grant of rights in every
member state’s territory. An applicant is required to designate countries in which
protection is sought. Thereafter, each designated country is afforded an opportunity
to indicate whether or not it wishes to grant the said industrial property rights in its
territory. Therefore, once operationalised, PATPO would be seeking to sit atop two
asymmetrical sub-regional organisations.

Whilst there have been suggestions for the merger of the two sub-regional organi-
sations, such a merger would be complicated by the stated differences between them
and the more fundamental common law and civil law distinction between them.
However, as discussed in chapter four, they are already successfully co-operating
to a significant extent. ARIPO and OAPI have stressed their view that they ought
to remain the sole regional registrants of industrial property rights. Several com-
mentators agree that PATPO would be ill suited to the industrial property registration
function.” The AU has conceded this point through the revision of the Draft PATPO
Statute, as previously explained, and the registration function was not included in
the 2013 draft and in the final statute.

The remaining functions of PAIPO pertain to activities that currently fall within
the purview of ARIPO and OAPI. For instance, in relation to IP policy formulation,
Article 6 of the 2012 Draft PAIPO Statute listed the following functions:

(iv) Assist its Member States upon request in formulating policies and ad-

dressing current and emerging Intellectual Property issues in conformity
with the Objectives of the Organisation;
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(x) To develop updated policy guidelines using best practices and training
modules to support Member States to achieve world-class IP systems;

The sub-regional IP organisations also render IP policy formulation technical as-
sistance to their member states, although their performance has been faulted. In this
regard, it has been pointed out that their policy formulation assistance is hampered
because

they tend to operate outside the broad policy framework on research, tech-
nology development and innovation that should inform intellectual property
policy formulation . . . [and] the mandates of these organisations are mostly
limited to matters of patent grants and examination or registration and do not
include issues relating to the exercise of patent rights.®

Consequently, it has been suggested that African RECs create an Advisory Council
on Trade-Related Innovation Policies (ACTRIPS) that would be better suited to
lead on policy matters because it would not be constrained by the stated limita-
tions that apply to ARIPO and OAPL® The original ACTRIPS proposal was that
countries develop their own domestic ACTRIPS which would then engage in dia-
logue at regional level through REC-hosted ACTRIPS.” Against this backdrop, the
PAIPO proposal can be viewed as a continental, rather than regional, ACTRIPS.
Indeed, it has been persuasively suggested that a better approach to the conceptu-
alisation of PAIPO would be to limit it to policy oversight and capacity building at
its initial stages and to thereafter consider expanding its functions.” It would still
be possible to build in the national and regional ACTRIPS concept into the conti-
nental PAIPO model. As stated earlier, the AU already organises its members into
five geographical regions. These regions, the regional IP organisations or RECs
could be the sponsor of regional ACTRIPS.

In view of its important continental policy direction function, it is necessary to
interrogate the indicators of PAIPO’s policy approach, which is done in section 6.4,
after the discussion of the relationship between PAIPO, ARIPO and OAPI.

Relationship Between PAIPO, ARIPO and OAPI

The relationship between PAIPO and the two sub-regional IP organisations is also
a point of concern. The preambles of both the 2012 and June 2013 versions of
the Draft PAIPO Statute stated that the AU Heads of State and Government both
appreciate and respect the autonomy of ARIPO and OAPI and are “desirous of
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supplementing and complementing the role played” by them. However, the initial
overlooking of the regional organisations in the early consultative stages sent out
the unfortunate message that the AU undervalued them and did not fully appreciate
their contribution. This impression was compounded by the provision for duplica-
tion of the registration function by PAIPO, which as discussed previously, has now
been removed. However, ARIPO and OAPI sought to ensure that such an oversight
would not be repeated by their call in their joint communiqué for the sensitisation
of AU heads of state to their significance, as quoted herein.
Consequently, the final statute’s preamble rectifies this by stating:

APPRECIATING the crucial role played by national intellectual property
offices of Member States and taking note of the autonomy of ARIPO and
OAPI, in recognising the need to modernise and harmonise intellectual prop-
erty legislation throughout Africa and to render more efficient the administra-
tion of intellectual property rights . . .

RECOGNISING ARIPO and OAPI as building blocks for the creation of
a PanAfrican Intellectual Property Organisation as well as welcoming their
support in the implementation of the Heads of State and Government deci-
sions on PAIPO Assembly/AU/Dec. 522(XXIII)

Another sore point is the exclusion of ministers of IP in the PAIPO formulation pro-
cess. As it is a creature of AMCOST, its design has been the province of ministers
of science and technology. These ministries, whilst being au fait with innovation,
science and technology, may miss certain IP nuances. Hence the call by ARIPO
and OAPI, in their communiqué, for the inclusion of IP ministries in PAIPO de-
liberations. It goes without saying that these are the ministries with which the two
organisations are accustomed to working and that their involvement, alongside the
ministries of science, technology and innovation, would have eased the consulta-
tive process. This is necessary because “the policy impacts of IP go far beyond the
realm of science and technology.”’? Tronically, whilst they were not included in the
formulation process, the PAIPO Statute places the implementation of PATPO under
ministries of IP who constitute the Council of Ministers, the organisation’s highest
decision-making organ.

Both the 2012 and 2013 versions of the Draft PAIPO Statute provide some in-
dicators of how the AU conceives of the relationship between PAIPO and the re-
gional organisations going forward in the following provision:

The Organisation shall establish and maintain close and continuous working
relationships with ARIPO, OAPI, World Intellectual Property Organisation
(WIPO) the International Confederation of Authors and Composers Societies
(CISAC) and World Trade Organisation (WTO).”
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This language was altered in the final statute’s Article 16 to exclude naming any
institutions and it now reads:

The PAIPO shall establish and maintain working relationships with any in-
tergovernmental, international, regional or national institutions that may as-
sist PAIPO to achieve its objectives.

In practice such relationships would have to be brokered through co-operation
agreements. It is currently unclear as to what such agreements with ARIPO and
OAPI would pertain. However, like Article 6(vi) of the June 2013 draft statute,
Article 4(f) of the final PAIPO statute lists the strengthening of existing regional
organisations as one of PAIPO’s functions. It is unclear what form such strengthen-
ing may take. However, as shown, it is likely to relate to policy matters.

6.4 Policy Imperatives: The PAIPO Statute, Development and
Human Rights

This section considers the IP policy stance as it relates to development and human
rights, as articulated in the PAIPO statute’s preamble. This is an important aspect
to consider because of PAIPO’s focus on policy matters and because “ideally, a
Pan-African IP policy will account for human rights and promote human develop-
ment on the African continent.”™ The extensive analysis of the 2012 Draft PAIPO
Statute referred to earlier flagged the main concern that its wording reflected little
regard for the development imperatives of African states and the hard-won victory
of the WIPO DA.” For example, I have argued elsewhere that references to effec-
tive IP systems juxtaposed with the intent to combat piracy and counterfeiting give
the impression of a right-holder-focused position that is concerning to those who
seek a more equitable position that takes due consideration of user and societal
interests.”

Similarly, several commentators pointed out that the 2012 Draft PAIPO Stat-
ute’s failure to expressly reference the WIPO DA and the issues that confront Af-
rica was a major shortcoming.”” Fortunately, the 2013 draft included some of these
aspects and the final PAIPO Statute’s preamble now states the following:

REALISING the need to strengthen the capacity of national intellectual prop-
erty institutions and boosting manpower development in intellectual property
management as well as affirming the the 45 recommendations of the WIPO
DA adopted in 2007 . ..
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RECOGNISING international human rights law and international agree-
ments on sustainable development and the protection of indigenous knowl-
edge, that provides ligament right of indigenous and local communities . . .

RECALLING the United Nations Resolution A/RES/70/1 entitled: Trans-
forming our world: The 2030 Agenda for Sustainable Development adopted
on 25 September and the African Union Agenda 2063.

However, as far as IP and public health are concerned, the 2012 and 2013 draft
statutes and the final statute neglect to reference the TRIPS flexibilities, the WTO
Doha Declaration on the TRIPS Agreement and Public Health and other important
decisions, such as the Global Strategy and Plan of Action on Public Health, Innova-
tion and IP. It is accepted that the PAIPO statute cannot be expected to go beyond
a general contextualisation of public interest and policy considerations.”® However,
explicit reference to some of these instruments would signal the commitment of
the AU to build on existing work in this area. There is solace in the fact that PAIPO
ought to be consolidating REC efforts on IP and public health and in this way,
some of these considerations will be incorporated. As shown in chapters two and
three, RECs have made significant progress on this front which hopefully will be
taken on board by PAIPO. In his close human rights analysis of the statute, Oke
argues that these paragraphs in the preamble are paying lip service to human rights
because they are not backed up by any further provisions, specifically in Article 4,
which itemises the functions of PAIPO, which then means the statute is lacking the
necessary balance.” It is worth noting that the final statute was finalised at about
the same time that the Dakar Declaration on IP for Africa was written; however,
the perspectives taken in the declaration do not seem to be fully articulated in the
PAIPO statute. Granted, the declaration was not adopted by the assembly but, be-
ing authored by the ministers responsible for IP on the continent, its aspirations and
expectations are important considerations that ought to be reflected in continental
IP instruments.

6.5 Conclusion

Several arguments were made for and against the establishment of PATPO.% Three of
each are recounted here. First, one of the main arguments made in favour of the crea-
tion of the organisation pertains to continental geographic, economic and linguistic
inclusivity, which would be achieved by the creation of an AU organ that potentially
would draw in all AU member states.®! Secondly, the desirability of a continental
platform for the consolidation of AU member states’ views to formulate continental
positions on matters of significance has been forwarded as another supportive argu-
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ment. This would be to build on African states’ effective organisation to formulate
shared positions at various international fora, such as WTO, WIPO and WHO.

Thirdly, it is argued that having a specialised agency of the AU devoted to IP
would elevate IP matters to be a focal point of regional integration efforts.®” This
would be beneficial because it might overcome the challenges faced by ARIPO and
OAPI when it comes to crafting policy frameworks that are informed by broader
research, technology, innovation and regional economic development concerns.
As shown in chapter two, to date, some RECs have concerned themselves with IP.
Significant progress has been made in relation to IP in the EAC, ECOWAS and
COMESA, which have all formulated IP policies. Further, as shown in chapter
three, I[P was one of the key concerns of the TFTA between COMESA, EAC and
SADC, as evidenced by the annex on IP rights which would have formed part of
the TFTA Agreement, after successful negotiation. This focus on IP has been car-
ried through to the AfCFTA, which was intended to progress initially through the
merger of the TFTA and ECOWAS.® PAIPO would then be well placed to ration-
alise existing REC initiatives and to stimulate similar activities in the other RECs.

On the other hand, credible concerns have been raised about procedural, institu-
tional and substantive issues. It has been noted that there is a need to resolve outstand-
ing organisational and relational matters between PAIPO and the existing sub-regional
IP organisations. The actual mechanics of the operationalisation of PAIPO are not
yet clear, although they are reportedly detailed in a 25-year business plan, which is
not publicly available. A phased and incremental approach would be prudent.® In
addition, the creation of PAIPO will require significant financial outlay which may
be beyond the AU and its member states’ current economic realities. It would also be
vital to ensure that there is no wastage of resources through the unnecessary duplica-
tion of functions that are already fulfilled by existing entities. Finally, the nature and
status of PAIPO standard-setting instruments is not yet clear, nor is its efficacy and
value as a policy formulation platform indisputable due to its inadequate attention to
developmental and human rights aspects. However, since the AU has already estab-
lished PAIPO, the real challenge is the efficient operationalisation of the organisation.
It is significant that seven years after the adoption of the statute, there are still very few
signatures and no ratifications, and consequently the initiative is stalled.
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7 Intellectual Property in the
African Continental Free Trade
Area

7.1 Introduction

The historical development of the AfCFTA is embedded in the AU’s predecessor,
the OAU, and its aspirations articulated in the Lagos Plan of Action for the
Economic Development of Africa, 1980-2000 (Lagos Plan of Action), with
its accompanying Final Act of Lagos, the Treaty Establishing the African Eco-
nomic Community (Abuja Treaty, 1991) and other continental integration efforts.
Progress on some of these early efforts was sub-optimal due to several significant
factors such as the lack of a monitoring and evaluation process for the Lagos
Plan of Action.! The Abuja Treaty has the ultimate goal of creating an African
Economic Community through a phased process including six identified mile-
stones.” Another notable integration initiative is the AU’s Minimum Integration
Programme.® Further, agenda efforts to establish the AfCFTA were re-energised in
January 2011 when the AU Summit adopted a decision* which endorsed the Sixth
Ordinary Session of the AU Ministers of Trade’s recommendation to expediate the
process.’ Thereafter, in 2012, the assembly passed a decision on the Framework,
Road Map and Architecture for Fast Tracking the AfCFTA and the action plan for
Boosting Intra-African Trade, which is referenced in the preamble of the AfCFTA
Agreement.

When Agenda 2063 was adopted, in 2013, its aspirations cumulatively aspired
to an integrated continent,® and unsurprisingly, the AfCFTA is one of its flagship
projects.” This gave impetus to efforts to create the AfCFTA, as did STISA 2024.
As noted in chapter one, the agreement establishing the AfCFTA (AfCFTA Agree-
ment) was concluded in 2018 following the launch of negotiations in 2015. The

1 United Nations (UN). Economic and Social Council; ECA (1991-04), UN. Economic and Social
Council; ECA (1991-03) p. 3.

2 Article 6 Abuja Treaty.

3 AU (2009).

4 Assembly/AU/Dec.394(XVIII) Decision on Boosting Intra-African Trade and Fast Tracking the Con-
tinental Free Trade Area Doc. EX.CL/700(XX).

5 ECAand AU (2012) p. 5.

6 AU (2019) p. 5.

7 AU (2019) p. 17.
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agreement was adopted on 21 March 2018 and signed by 44 AU member states at
the Extraordinary AU Summit, held in Kigali, Rwanda, from 17 to 21 March 2018.
Since then, ten more states have signed, and by March 2023, 54 member states had
signed, 46 of which had also ratified the agreement.® This makes the AfCFTA the
world’s largest by number of countries participating.’

Article 23 of the agreement provides for its entry into force 30 days after the
lodgement of the 22nd ratification. This was achieved in April 2019, and on 30
May 2019 the agreement duly came into force.!® It was formally launched at Nia-
mey, Niger, in July 2019 at the 12th Extraordinary Session of the Assembly on
the AfCFTA.!" The declared date of the start of trading was 1 January 2021,"? and
trade commenced, facilitated by the Guided Trade Initiative which was launched
on 7 October 2022.'* This initiative pairs suppliers and buyers in AfCFTA member
states for a specified range of goods, including tea and coffee. The first Certificate
of Origin was issued on 30 September 2022 to a women-led Rwandese enterprise,
Igire Coffee, and the shipment was flown to Accra.!*

This chapter proceeds as follows: It sets the context by outlining the general
trajectory of the AfCFTA, an overview of the developmental underpinnings of
the AfCFTA, then explains the role and function of AfCFTA institutions. There-
after, it explains the importance of IP with the AfCFTA. Then it outlines the
development, negotiation and adoption of the IP Protocol. It then briefly sets out
its provisions and assesses them against the AU’s stated goals for a continental
IP system. Specifically, it examines whether the protocol consolidates the col-
lective African vision for IP that furthers developmental goals, contributes to
the protection and promotion of human rights and generally furthers the public
interest.

7.2 Developmental Underpinnings of the AfCFTA

The developmental underpinnings of the AfCFTA Agreement presented a signifi-
cant opportunity for AU member states to put forth a developmentally orientated
IP Protocol.”* The AfCFTA is firmly embedded within the bedrock of sustainable
and inclusive development as a flagship project of Agenda 2063, which is a 50-year
developmental plan supported by various other implementation plans such as the

8 AfCFTA Secretariat (2023) p. 4.
9 World Bank (2020).

10 AfCFTA Secretariat (2023) p. 10.

11 Niamey Declaration on the Launch of the Operational Phase of the AfCFTA. Twelfth Extraordinary
Session, 7 July 2019. Niamey, Niger. Ext/Assembly/AU/Dec.1(XII).

12 Assembly Decision on the Start of Trading Under the African Continental Free Trade Area (Af-
CFTA); Johannesburg Declaration on the Start of Trading Under the Agreement Establishing the
African Continental Free Trade Area. Thirteenth Extraordinary Session (on the AfCFTA) 5 Decem-
ber 2020, Johannesburg, South Africa (virtual). EXT/Assembly/AU/Dec.1 (XIII).

13 AfCFTA Secretariat (2022).

14 Pan African Chamber of Commerce and Industry (2022).

15 Osei-Tutu (2021b) pp. 119, 128-132, Adebola (2020) pp. 234-235.
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Shared Strategic Framework for Inclusive Growth and Sustainable Development
First Ten-Year Implementation Plan 2014-2023'¢ and STISA 2024. Therefore, the
AfCFTA’s aspirations are to contribute to the continental developmental plan for
sustainable and inclusive development in Africa.

Agenda 2063 has seven aspirations, supported by 20 goals which in turn are
linked to 40 priority areas. The seven priorities are:

1 Aprosperous Africa based on inclusive growth and sustainable development.

2 An integrated continent, politically united and based on the ideals of Pan-
Africanism and the vision of Africa’s Renaissance.

3 An Africa of good governance, democracy, respect for human rights, jus-
tice and the rule of law.

4 A peaceful and secure Africa.

5 An Africa with a strong cultural identity, common heritage, shared values
and ethics.

6 An Africa whose development is people-driven, relying on the potential of
African people, especially its women and youth, and caring for children.

7 Africa as a strong, united, resilient and influential global player and
partner.

Of these, aspirations 1 and 6 are most readily identifiable with the AfCFTA Agree-
ment and are echoed in some of its provisions, specifically in Article 3, which
provide for the general objectives of the AfCFTA, as follows:

(a) create a single market for goods, services, facilitated by movement of
persons in order to deepen the economic integration of the African con-
tinent and in accordance with the Pan African Vision of “An integrated,
prosperous and peaceful Africa” enshrined in Agenda 2063;

(b) create a liberalised market for goods and services through successive
rounds of negotiations;

(c) contribute to the movement of capital and natural persons and facilitate
investments building on the initiatives and developments in the State
Parties and RECs;

(d) lay the foundation for the establishment of a Continental Customs Union
at a later stage;

(e) promote and attain sustainable and inclusive socio-economic develop-
ment, gender equality and structural transformation of the State Parties;

(f) enhance the competitiveness of the economies of State Parties within the
continent and the global market;

(g) promote industrial development through diversification and regional value
chain development, agricultural development and food security; and

16 AU (2015)
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(h) resolve the challenges of multiple and overlapping membership and ex-
pedite the regional and continental integration processes.

As is evident, paragraph (a) is an articulation of aspiration 1 of Agenda 2063, para-
graph (e) resonates strongly with aspiration 6 and paragraph (f) recalls aspiration 7.
Further, all of Agenda 2063’s aspirations are clearly required for trade to occur. A
shared vision of an “integrated continent” facilitated and supported by “good govern-
ance, democracy, respect for human rights, justice and the rule of law” in “a peaceful
and secure Africa” that has a “a strong cultural identity, common heritage, shared
values and ethics” is the necessary context for the success of the envisioned single
market. In turn, this will make the continent “a strong, united, resilient and influential
global player and partner.” Similarly, scrutiny of Agenda 2063’s 20 goals and their
accompanying priority areas shows strong affinity and linkage to the AfCFTA.

Whilst they are distinct in significant ways, Agenda 2063 and the sustainable
development goals (SDGs) converge to a great extent.!” Both speak to sustainabil-
ity and have the three priority areas of “economic development, social inclusion
and responsible environmental stewardship.”'® Indeed, all 17 SDGs are covered in
Agenda 2063°s 20 goals, and therefore also find resonance with the AfCFTA. For
instance, in relation to Agenda 2063 Goal 1 (a high standard of living, quality of
life and well-being for all citizens) and SDG 1 (no poverty), the World Bank has
estimated, if the AfCFTA is fully implemented, “30 million people, or 1.5 percent
of the continent’s population [would be lifted] out of extreme poverty [and] 67.9
million [people] in the continent [would be lifted] out of moderate poverty (at
US$5.50, PPP-adjusted, a day).”" This is closely related to SDG 8 (decent work
and economic growth) and SDG 10 (reduced inequalities) which targets income
equality (target 10.1) and economic inclusion (target 10.2).

The AfCFTA goal to “promote industrial development through diversification
regional value chain development, agricultural development and food security”?
is readily linked to SDG 2 (zero hunger) and Agenda 2063 goal 1 (a high stand-
ard of living, quality of life and well-being for all citizens), Goal 3 (healthy and
well-nourished citizens) and Goal 5 (modern agriculture for increased productivity
and production). The ten regional value chains that have been prioritised are (1)
automotive, (2) leather and leather products, (3) cocoa, (4) soya, (5) textiles and
apparel, (6) pharmaceuticals, (7) vaccine manufacturing, (8) lithium-ion batteries,
(9) mobile financial services and (10) cultural and creative industries.?'

These value chains have clear significance for several developmental goals and
a mapping exercise has been conducted for most of them, linking them with the
relevant SDGs.? For present purposes, it is not necessary to replicate that exercise.

17 Ncube (2021) p. 26.

18 Ibid.

19 World Bank (2020) p. 58.

20 AfCFTA Agreement Article 3(g).

21 UNDP and AfCFTA Secretariat (2021) p. 19.

22 UNDP and AfCFTA Secretariat (2021) pp. 20-65.
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Two examples will suffice to make the point. For instance, the pharmaceuticals and
vaccine manufacturing value chains are critical to health-related goals, so Agenda
2063’s Goal 1 (A high standard of living, quality of life and well-being for all citi-
zens), Goal 3 (healthy and well-nourished citizens) and SDG 3 (good health and
well-being) are relevant. In addition, they relate to these economic goals: Agenda
2063 Goal 4 (transformed economies), Agenda 2063 Goal 10 (world-class infra-
structure across Africa), SDG 8 (decent work and economic growth) and SDG 9
(industry, innovation and infrastructure). Each regional value chain is clearly af-
fected by IP, which is further discussed in the following sections.

7.3 AfCFTA Institutions

The AfCFTA Agreement provides for an institutional framework composed of four
organs, namely the Assembly, Council of Ministers (COM), the Committee of Sen-
ior Trade Officials (STOs), and the Secretariat.

The assembly is “the highest decision-making organ of the AU” and as such is the
apex organ overseeing the AfCFTA, through the provision of “strategic guidance.””
Further, it has “the exclusive authority to adopt interpretation of this Agreement on the
recommendation of the Council of Ministers,” taking such decisions by consensus.*

The COM comprises “Ministers responsible for Trade or such other ministers, au-
thorities or officials designated by State Parties™ and “reports to the Assembly through
the Executive Council.”? Its functions are wide ranging and include the following:

1 “Implementation and enforcement of the Agreement”;*’

2 Promotion of the Agreement’s objectives;?

3 Promotion of “the harmonisation of appropriate policies, strategies and meas-
ures” for effective implementation of the Agreement;”

4 Considering Secretariat activities and reports as well as taking “appropriate actions”;

5 Proposing staff and financial regulations and the organisational structure of the
Secretariat for adoption by the Assembly;*

6 Making “recommendations to the Assembly for the adoption of authoritative
interpretation of this Agreement.”!

The COM convenes two ordinary sessions a year and may convene extraordinary
sessions as needed.* Its decisions are binding on state parties and “decisions that

23 Article 10(1) AfCFTA Agreement.

24 Article 10(2) AfCFTA Agreement.

25 Article 11(1) AfCFTA Agreement.

26 Article 11(2) AfCFTA Agreement.

27 Article 11(3)(b) AfCFTA Agreement.

28 Article 11(3)(c) AfCFTA Agreement.

29 Article 11(3)(e) AfCFTA Agreement.

30 Article 11(3) (1)~(m) AfCFTA Agreement.
31 Article 11(3)(0) AfCFTA Agreement.

32 Article 11(4) AfCFTA Agreement.
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have legal, structural or financial implications” become binding only upon adoption
by the assembly.** State parties are enjoined to “take such measures as are necessary
to implement” the COM’s decisions.**

The Committee of STOs is the next organ in this institutional hierarchy. It re-
ports to the COM.* Each state party deploys permanent or principal secretaries or
other designated officials to represent them at the committee.’® REC representa-
tives sit on the committee in an advisory capacity.”” Article 12(2) sets out the man-
date of the Committee of STOs as follows, to:

(a) implement the decisions of the Council of Ministers as may be directed;

(b) be responsible for the development of programmes and action plans for
the implementation of the Agreement;

(c) monitor and keep under constant review and ensure proper functioning
and development of the AfCFTA in accordance with the provisions of
this Agreement;

(d) establish committees or other working groups as may be required,;

(e) oversee the implementation of the provisions of this Agreement and for
that purpose, may request a Technical Committee to investigate any par-
ticular matter;

(f) direct the Secretariat to undertake specific assignments; and

(g) perform any other function consistent with this Agreement or as may be
requested by the Council of Ministers.

One level below the Committee of STOs lies the Secretariat, which was estab-
lished by the Assembly, which also set its nature and location in addition to approv-
ing its structure and budget.*® Initial developments, negotiations and adoption-related
AfCFTA developments were coordinated by the African Union Commission
(AUC)’s specialised unit, the AfCFTA Negotiations Support Unit. Thereafter, once
the AfCFTA Agreement came into force, the AUC served as interim secretariat.’® In
February 2020 the Secretary-General of the AfCFTA Secretariat was appointed, and
he was sworn in on 31 March 2020, on which day the secretariat was established.*
It subsequently moved into its headquarters at Africa Trade House in Accra, Ghana,
and started its work in August of that year. The instalment of the Secretary-General
and the commencement of work by the secretariat was the catalyst for developments
that have occurred in the since 2020, which include the negotiation of the IP Proto-

33 Article 11(5) AfCFTA Agreement.

34 Atrticle 11(6) AfCFTA Agreement.

35 Article 12(4) AfCFTA Agreement.

36 Article 12(1) AfCFTA Agreement.

37 Atrticle 12(5) AfCFTA Agreement.

38 Article 13(1) AfCFTA Agreement.

39 Article 13(2) AfCFTA Agreement.

40 Assembly/AU/Dec.751(XXXIII) 33rd Ordinary Session of the Assembly of the Union, 9-10 Febru-
ary 2020, Addis Ababa, Ethiopia Decision on the African Continental Free Trade Area (AfCFTA)
Doc. Assembly/AU/4(XXXIII) paras 6-8.
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col. The secretariat is “a functionally autonomous institutional body” with “an inde-
pendent legal personality.”*! It is “autonomous of the AUC”*? and is funded from the
AU’s “overall annual budgets.” The AfCFTA agreement is member driven, and the
secretariat serves as a coordinating unit. It undertakes whatever tasks are necessary
to implement the agreement, including the completion of outstanding negotiations
and seeing to it that trade occurs. Its roles and responsibilities are set by the COM.*

7.4 1IPin the AfCFTA

The relevance of IP to trade generally and within the AfCFTA cannot be overem-
phasised. Being a non-tariff barrier, it is relevant to every aspect of intra-Africa
and inter-Africa trade because IP rights afford their holders economic exclusivity
upon which they build market share. It is illustrative to refer back to the regional
value chains that are prioritised in the AfCFTA to underscore the relevance of IP. A
cursory evaluation of each of the ten prioritised value chains shows that a variety of
IPRs would be relevant to them. These industries are the (1) automotive, (2) leather
and leather products, (3) cocoa, (4) soya, (5) textiles and apparel, (6) pharmaceuti-
cals, (7) vaccine manufacturing, (8) lithium-ion batteries, (9) mobile financial ser-
vices and (10) cultural and creative Industries. A few examples in relation to each
of the ten will suffice to support this point. For the automotive, pharmaceuticals,
vaccine manufacturing, lithium-ion and mobile financial services industries, copy-
right, designs, patents, trade secrets and trade marks would be relevant. Due to the
COVID-19 pandemic, the relevance of IP for pharmaceuticals and vaccine manu-
facturing received significant scholarly attention, specifically around the TRIPS
Waiver proposal co-sponsored by India and South Africa* with wide support in-
cluding that of the AU member states.*’ In relation to the prioritised agricultural
products, cocoa and soya, trade marks, collective marks, certification marks, Gls
and plant breeders’ rights may be relevant, depending on the product and entrepre-
neurs involved. For instance, research has shown that Gls can be both “successfully
and sustainably” used to protect coffee and cocoa by local communal producers in
Ethiopia and Ghana, respectively.”® For leather and leather products, as well as the
textiles and apparel industries, trade marks are routinely employed, especially by
medium and large enterprises in the formal sector, and research has demonstrated
that small enterprises including those in the informal sector in Nigeria can benefi-

41 Article 13(3) AfCFTA Agreement.

42 Article 13(4) AfCFTA Agreement.

43 Article 13(5) AfCFTA Agreement.

44 Article 13(6) AfCFTA Agreement.

45 UNCTAD (2019) pp. 65-69.

46 WTO Council for TRIPS (2020) and (2021).

47 Dos Santos, Ncube and Ouma (2022), Adewopo (2021). For commentary on African approaches to
global health diplomacy, see Loewenson, Modisenyane and Pearcey (2014).

48 Oguamanam and Dagne (2013), AU Continental Strategy for Geographical Indications in Africa
2018-2023 pp. 2-3.
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cially use certification marks, collective marks and/or GIs.* For the creative and
cultural industries, designs, copyright and related rights and trade secrets would be
relevant.

Further, it is important to emphasise that IP acquires greater significance in
the context of cross-border trade, the main goal of the AfCFTA, because busi-
nesses would now need to be knowledgeable about the IP laws of all the coun-
tries in which they conduct trade. A related aspect is the focus on growing digital
trade, which also invokes IP aspects in that an enterprise that trades online would
also consider as relevant a variety of IP rights, such as copyright protection for
a website, trademark protection for its brand and perhaps patent protection
for eligible processes and underlying technologies. Finally, the relevance of IP
needs to be understood within the context of inclusive trade, which seeks to
ensure that entrepreneurs of all sizes, including the informal sector and enter-
prises owned by significant constituencies such as youth and women, are not
left behind. Consequently, there are three protocols in the AfCFTA agreement
that relate to these aspects, namely the protocol on IPRs, the protocol on digital
trade and the protocol on youth and women in trade. The latter two are yet to be
concluded.

AfCFTA Agreement protocols become “an integral part of the agreement upon
adoption and form part of the single undertaking upon entry into force.”? Article
23 (1)—(2) of the agreement provides the formula for their entry into force as fol-
lows: “thirty (30) days after the deposit of the twenty second (22nd) instrument of
ratification.” Further, Article 23(4) reads:

For Member States acceding to the Protocols on Investment, Intellectual
Property Rights, Competition Policy, and any other Instrument within the
scope of this Agreement deemed necessary, shall enter into force on the date
of the deposit of its instrument of accession.

The following sections consider the process of development and adoption of the
Protocol on IPRs, its structure, scope and content.

7.5 Negotiation and Adoption of the Protocol on IPRs

The negotiation of the Protocol on IPRs was part of the second phase, which also
included competition, investment and, by later addition, digital trade.>! The date for
the conclusion of negotiations set by the COM had to be shifted several times, from

49 Adewopo, Chuma-Okoro and Oyewunmi (2014), Oguamanam and Dagne (2014) p. 77, AU Conti-
nental Strategy for Geographical Indications in Africa 2018-2023 ibid.

50 Article 8 AfCFTA Agreement.

51 Article 7 AfCFTA Agreement; AU Decision on the African Continental free trade area (AfCFTA)
Assembly/AU/Dec751(XXXIII) para 22.
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December 2020 to 31 December 2021 and later to September 2022.52 The negotia-
tions for the Protocol on IPRs were conducted by the Committee on IP, established
by the COM at its fifth meeting on 3 May 2021.%* The committee undertook the
negotiations in accordance with its terms of reference, the AU Statement of the Ob-
jectives and Guiding Principles for Negotiating the Continental Free Trade Area™
and the modalities for the negotiations of the AfCFTA Protocol on IPRs.>® The
modalities set the scope of negotiations to include:

all categories of IPRs . . . traditional knowledge, traditional cultural ex-
pressions and genetic resources . . . the support, promotion, facilitation,
protection, enhancement and enforcement of IPRS that would promote intra-
African trade, while maintaining flexibility to AU member states to promote
and protect the public interest; and the means for co-operation among Afri-
can States to address shared IPR challenges.*

In addition, the negotiation covered both norm-setting co-operation and
implementation.?’

A series of four Committee on IP meetings were held in 2021 and 2022. Several
other related meetings and consultations took place, including a high-level brain-
storming session hosted by the AfCFTA Secretariat in February 2022 at which the
regional IP organisations were represented by their directors general. Following the
fourth Committee on IP meeting, the protocol was considered by the 13th meeting
of STOs, held on 25 October 2022, The first extraordinary meeting of the COMs re-
sponsible for trade, held in in Libreville, Gabon, from 27-28 October 2022, revised
the draft protocol before it, then approved the revised protocol and recommended
its adoption by the assembly.”® Following this, the 17th Extraordinary Assembly,
held 20-25 November 2022 in Niamey, Niger, noted the adoption of the protocol
by the COM and requested the STC on Justice and Legal Affairs to consider it at an
extraordinary session in January 2023, following which further adoption processes
would commence.” As indicated earlier, the protocol was adopted by the 36th

52 AU Decision on the African Continental Free Trade Area (AfCFTA) Assembly/AU/Dec.751(XXXIII)
para 23; Assembly of the African Union Thirteenth Extraordinary Session (on the AfCFTA) 5 De-
cember 2020 Johannesburg, South Africa Ext/Assembly/AU/Decl.1(XIII) para 15; Maurice.Info,
2022.

53 AfCFTA/COM/5/REPORT/FINAL/27(a).

54 Report of the Chairperson of the High-Level African Trade Committee (HATC) Assembly of the
Union Twenty-Fifth Ordinary Session 14-15 June 2015, Johannesburg, South Africa Assembly/
AU/11(XXV) Annex 1.

55 AfCFTA/DTIID/IPRs/1/M/FINAL (27 January 2022).

56 Paras 15-17.

57 Paras 18-19.

58 First Extraordinary Session of the African Continental Free Trade Area (AfCFTA) Council of Min-
isters Responsible for Trade Report AfCFTA/COM/EX/REPORT/FINAL (2022) paras 39-42.

59 17th Extraordinary Session of the Assembly of the AU on the AfCFTA, 25 November 2022 Draft
Decision Ext/Assembly/AU/Draft/Dec.2(XVII).
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Ordinary Session of the AU Assembly of Heads of State and Government in Febru-
ary 2023. This is the same route that the PAIPO Statute followed prior to its adop-
tion by the assembly. The following sections discuss the protocol. It is important to
stress that whilst the negotiators started off with a zero-draft prepared by the draft-
ing task force convened and led by the Secretariat, the final instrument is the output
of state negotiators’ deliberations and decisions. It is the member states’ instrument
as negotiated and finalised by them.

7.6 Structure, Scope and Content of the Protocol on IPRs

The structure of the IP Protocol conforms to the structure of other AfCFTA pro-
tocols and mirrors, to a certain extent, the main agreement itself. Its Preamble is
organised as follows, and is discussed in the following sections; Part I: Defini-
tions, Objectives and Scope (Articles 1-3); Part II: Principles (Articles 4-7); Part
III: Standards on IPRs (Articles 8-21); Part IV: Co-operation on IPRs (Articles
22-24); Part V: Enforcement of IPRs (Articles 25-29); Part VI: Institutional Ar-
rangements (Articles 30-34); and Part VII: Final Provisions (Articles 35-42).

7.6.1 Preamble

As I have argued elsewhere, the preamble ought to set “an appropriate tone for the
protocol with regard to the developmental priorities on the continent”® and I evalu-
ate it from that perspective. It begins with a reaffirmation of Agenda 2063 aspira-
tions and mandate given by Article 7(1) of the AfCFTA Agreement, then states the
protocol’s goal as being “to establish harmonised rules and principles on intellectual
property rights to boost intra-African trade” and “promoting economic growth and
development within the continent.” This signals that the protocol will have rules
or standards on IP that harmonise prevailing standards or create new ones. Signifi-
cantly, the preamble notes the commitment of state parties to crafting a protocol that
has “an inclusive, balanced and development-oriented” approach that “centres Af-
rican interests and prioritises African-driven innovation and creativity.” This means
the standards set by the protocol ought to be aligned with, or at least not impede,
such innovation and creativity. Intellectual property impacts development®' and the
preamble’s foregrounding of a developmental approach to IP is welcome.

Research has shown that innovation unfolds in unique ways on the continent,
and IP systems have to be carefully calibrated to support this.® It is thus fitting that
the preamble then proceeds to reference the role of IPRs in “the promotion of ac-
cess to knowledge, innovation and creativity, and the transfer and diffusion of tech-
nology” and “the need to ensure that that measures to protect and enforce of IPRs

60 Ncube (2022) p. 108.

61 Adebola (2020) p. 235, Osei-Tutu (2021a) and (2021b), Chidede (2022), Ncube (2013), Barbosa,
Chon and von Hase (2007).

62 Adebola (2020) p. 235, Ncube et al. (2019) p. 178, Ncube et al. (2017), de Beer et al. (2013) p. 1
and (2020).
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do not constitute barriers to trade.” Regarding a common African policy position,
the preamble references “policy coherence” and acknowledges the importance of
co-operation and the need for meaningful use of flexibilities found in international
IP instruments. Next, based on the AfCFTA principle of preservation of the acquis,
the preamble recognises national IP systems and the achievements of the RECs and
the regional IP organisations. This means that the continental IP framework seeks
to build upon, not to replace or redo, existing frameworks.

Finally, in keeping with its Afro-centric focus, the preamble closes by stating
that the protocol seeks “to ensure that the implementation of multilateral and bilat-
eral treaties or agreements relating to intellectual property rights prioritises African
interests and the protection of African innovation and creativity and deepens intel-
lectual property culture in Africa.” This is an important note to end on in view of
Kenya’s bilateral negotiations with the US, which if they ultimately result in a FTA
will have significant impact on the EAC, COMESA and the AfCFTA.%

The preamble does not reference any IP instruments by name, nor does it refer-
ence any other relevant normative instruments, such as the UNDHR. I and other
scholars® have argued that express reference to these instruments would send an
unequivocal message about the policy direction. The argument against doing this,
which prevailed, was that to expressly list instruments would mean that the list
would have to be revised with any new relevant instrument adopted in the future
and that this would be undesirable because of the lengthy process of negotiation
and adoption of such revisions.

7.6.2  Part I: Definition, Objectives and Scope

The definition section is very lean, consisting of two definitions, those of “proto-
col” and of “intellectual property rights.” The logic behind this was that the defini-
tions in the AfCFTA Agreement apply to the protocol and therefore should not be
repeated. Similarly, the provision of an elaborate definition of IPRs is obviated by
the definitions found in all the relevant IP instruments to which state parties are
party and are likely to be provided in the accompanying annexes. There would
have been value in replicating some of the definitions here, as I have argued else-
where, drawing from treaty language, the regional IP organisations’ instruments
and national legislation, to make the protocol self-contained.®

The objectives of the protocol are stated in Article 2. First the general objec-
tive is stated in Article 2(1) as being “to support the realisation of the objectives
of the AfCFTA as set out in Article 3 of the AfCFTA Agreement by establishing
harmonised rules and principles on the promotion, protection, co-operation and
enforcement of intellectual property rights.” This is in keeping with the way other
protocols under the agreement are founded within the agreement. Each protocol

63 Ncube (2021) pp. 63—64, Gathii (2020), Naumann (2020).
64 Neube (2022) p. 108, Osei-Tutu (2021a, 2021b) pp. 118-122.
65 Ncube (2022) p. 108.
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then has specific objectives in keeping with its subject matter. Accordingly, the
Protocol on IPRs then sets out its own specific objectives in Article 2(2). These are
drawn largely from the modalities and are listed as follows:

(a) Support intra-African trade;

(b) Promote African innovation and creativity and deepen intellectual prop-
erty culture in Africa;

(c) Promote coherent intellectual property rights policy in Africa;

(d) Contribute to the promotion of science, industrialisation, investment,
digital trade, technology and technology transfer and regional value
chains;

(e) Promote and ensure a harmonised system of intellectual property protec-
tion throughout the continent;

(f) Encourage African positions on intellectual property rights;

(g) support and promote creative and cultural industries by setting up a legal
framework while securing and giving incentives that would help in their
development;

(h) contribute to access to knowledge; and

(i) support public health needs and priorities of State Parties.

These are noble objectives that heed the call of a large body of scholarship on the
kind of IP framework that is most appropriate for Africa. For instance, whilst the
African Group’s position developed in Geneva is strong, it lacks longevity be-
cause it was developed for specific circumstances, such as the negotiation of an
instrument. This would be rectified by the protocol aiming to provide a coherent
and comprehensive IP policy approach which can then be applied to various set-
tings and circumstances (specific objectives (c) and (f)). The objectives also closely
align with the expectations and commitments of the Dakar Declaration, outlined in
chapter two, which will be recalled, as needed, throughout this chapter.

Much scholarship has been devoted to detailing how innovation unfolds on the
continent, with recommendations for the type of IP approach which would best
support this.% This is not to say that African innovation is any less than innovation
elsewhere but to highlight its unique features, specifically the collaborative dynam-
ics that drive it. Further, the incremental innovation found in traditional contexts
and informal settings is not readily afforded IP protection, because it does not meet
protection criteria.” Specific objective (b) is an express acknowledgement of that
reality and an undertaking to customise IP frameworks to suit an African setting.
Similarly, the fact that there several layers of IP protection — national, regional
(RECs, ARIPO, OAPI) and continental — means that the system is fragmented,
and in a continental FTA, such as the AfCFTA, it is desirable to cohere these dif-
ferent parts and consolidate them into a continental system, as is the case with

66 de beer et al. (2020), de Beer et al. (2013).
67 de Beer, Fu and Wunsch-Vincent (2013).
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other regional trading blocs (specific objective [e]). This is intended to facilitate
intra-African trade (specific objective (a)).

Access to knowledge is important in several respects, including for educational
purposes, and research has highlighted some ways in which copyright hinders it.*
Public health priorities rank very high for the continent, which has a high disease bur-
den, including neglected diseases as well as endemics. It has been severely affected
by pandemics including COVID-19.% Access to medicines and patents from a human
rights perspective is a subject that has also spurred much scholarship with specific
reference to Africa. These two priorities, and others, have compelling human rights
underpinnings™ and it is fitting that the preamble has expressly referenced them.

Article 3 states that the protocol applies to all categories of IPRs, then includes
a non-exhaustive list. Specifically, the list includes TK, TCEs, genetic resources,
emerging technologies and other emerging issues on IPRs.

7.6.3  Part II: Principles

This section consists of three articles. Article 4, on guiding principles, provides that
the protection of IPRs shall adhere to eight principles as follows:

1 Promote intra-African trade;

2 Promote coherence between IP policies and other policies for socio-economic

development;

create a balance between public and private interests;

4 Promote the public interest in sectors of vital importance to socio-economic
and technological development including education, public health, agri-
culture, food security and nutrition;

5 Facilitate access to medicines, vaccines, diagnostics, therapeutics, and
other healthcare essential tools consistent with the relevant treaties on in-
tellectual property rights;

6 Facilitate access to clean and efficient energy as well as promote just and
fair energy transition and environmental sustainability;

7 Promote digital trade along with new and emerging technologies to foster
Africa’s digital transformation;

8 Prevent the abuse of intellectual property rights or the resort to practices that
unreasonably restrain trade or adversely affect the transfer of technology.

w

As indicated earlier, much of the content of the IP Protocol remains true to the vi-
sion and commitments of the Dakar Declaration on IP. The commitments listed in
the declaration are depicted in the extract:

68 Armstrong et al. (2010), Strba (2012), Shabalala (2011).

69 dos Santos, Ncube and Ouma (2022).

70 Oke (2021, 2022), Adewopo (2021),Yu (2019, 2021), Velasquez, Correa and Ido (2020), Ncube
(2017), Strba (2012), Armstrong et al. (2010).
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We hereby declare our commitment to:

* Enhance innovative and creative capacities by providing a conducive
environment with dynamic IP systems that propel creativity, innovation
and inventiveness and effectively guide the promotion, acquisition and
commercialisation of intellectual property for sustainable growth and de-
velopment and for the wellbeing of African populations, and to enhance
social recognition of creators;

* Build an enabling environment for innovation and creativity by strength-
ening the financial and regulatory environment to support innovation
and creativity through strengthening African institutions; promoting
and protecting intellectual property; establishing and strengthening
collective management systems; increasing funding for science and
technology; and enhancing collaboration among African countries;

» Foster the development and utilisation of copyright and related rights to
support the development of new business models for the legal distribution
of works and move towards realising through effective management of
rights, effective contractual practices, and new revenue models their po-
tential role as drivers for and contributors to economic, social and cultural
development;

* Increase support for research and development (R&D) through promoting
links among academia, industry, government and civil society organisa-
tions with a view to improving marketing and commercialisation of R&D;
scaling up investments in science and technology parks; and encouraging
action-oriented research at all levels of education;

* Nurture the culture of innovation and creativity by reviewing and strength-
ening the present education systems enhancing business competitiveness
through strategic use of IP tools;

* Encourage public private partnerships for promoting production, ex-
ploitation and monetisation of domestic innovation and all creative
works;

* Document, protect and promote the use and management of traditional/
indigenous knowledge systems for development in Africa;

* Promote IP education in schools and higher education institutions;

» Take advantage of opportunities available within WIPO technical as-
sistance and capacity building programs including access to data, multi-
stakeholder platforms, and scientific and technological information; and

* Consider joining relevant WIPO-Administrated Treaties to which we
are not yet Parties, including the recent Beijing Treaty on Audio-visual
Performances and Marrakesh Treaty to Facilitate Access to Published
Works for Persons Who Are Blind, Visually Impaired or Otherwise Print
Disabled.

(Dakar Declaration on IP, 2015, pp. 2-3)
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These principles are to be understood within the context of the AfCFTA Agree-
ment of which the protocol is an integral part, consequently the principles listed
in Article 5 of the AfCFTA Agreement are applicable.”! Accordingly, the protocol
articulates only the principles of most-favoured nation treatment (Article 5), na-
tional treatment (Article 6) and exhaustion of IPRs (Article 7) and draws these
from the TRIPS Agreement. It provides for the principle of regional exhaustion as
is to be expected in a CFTA and as had been the preferred approach of the TFTA IP
agenda.” It then provides that the annexes on IPRs may include conditions for the
applicability of exhaustion of that IPR.”

7.6.4 Part III: Standards on IPRs

In keeping with the objectives stated in the modalities and the protocol’s Article 4,
Part III’s provisions are intended to contribute to the crafting of an IP framework
that serves the African continent by addressing aspects that are of priority to AU
member states. Consequently, it leads with provisions on plant variety protection
(Article 8) and geographical indications (Article 9). Thereafter it addresses the fol-
lowing: marks (Article 10), copyright and related rights (Article 11), patents (Ar-
ticle 12), utility models (Article 13), industrial designs (Article 14), protection of
undisclosed information (Article 15), layout designs (topographies) and integrated
circuits (Article 16), emerging technologies (Article 17), traditional knowledge
(Article 18), traditional cultural expressions and folklore (Article 19), genetic re-
sources (Article 20) and addressing public health emergencies and promoting local
production of pharmaceuticals (Article 21).

As can be seen from this list, these provisions are comprehensive in their cov-
erage and include IPRs that are linked to the regional value chains that are being
prioritised. They also accord directly with the principles listed in Article 4. This
section does not outline the content of all these provisions as that is not necessary
for the present purpose, which is to give a broad overview of the substantive con-
tent of the protocol and highlight the approach taken. Consequently, the regulation
of only two IPRS, copyright and patents, will be considered in some detail.

Most of the provisions begin with an undertaking by the state parties to provide
protection for the relevant IPR and include an emphasis on taking developmental
priorities into account in crafting such protection. In some cases that is the extent
of the article, and the details are deferred to an annex to be developed by the state
parties. This is the general approach, and the protocol provides that annexes shall
be adopted for plant variety protection, geographical indications, trade marks, cop-
yright and related rights, patents, utility models, industrial designs and TK, TCEs,
folklore and genetic resources.’” The development of an annex is not required for

71 See Ncube (2022) pp. 109—110 for an explanation of these.

72 Ncube (2022) p. 112.

73 Article 7(2).

74 Articles 8(3), 9(3), 10(4), 11(7), 12(4), 13(4), 14(4), 18(10), 19(10), 20(9), 42(1).
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the protection of undisclosed information and is optional for addressing matters
to do with emerging technologies. Article 42 provides that annexes will be negoti-
ated “immediately upon the adoption of this Protocol”” and “upon adoption these
Annexes shall form part of this Protocol.”’® State parties may negotiate any further
annexes on any IP aspects as they deem appropriate in the future.”

As indicated, all the provisions centre development concerns and in some cases
there is express mention of public interest mechanisms. This is the case for copy-
right where “exceptions and limitations for educational and research purposes in
national contexts, online cross-border contexts, and multi-country research col-
laborations” are required.”® In addition, state parties are required to “provide for
exceptions that support the preservation of cultural heritage and for the reproduc-
tion of a reasonable portion of any published work in their collection upon request
for use for research purposes or private study of the requesting party.”” Finally,
state parties agree to comply with the Marrakesh Treaty.3’ All these commitments
are in keeping with the oft-repeated position of African states, for example at the
WIPO Standing Committee on Copyright and Related Rights,*! in the IP Agenda
of the TFTA and in the Dakar Declaration. They are appropriately aligned with
developmental, human rights and public interest perspectives.

Similarly, the patent provisions make appropriate reference to exceptions to
permit “research, experimentation and testing for obtaining information about the
subject matter of a patented invention,”®? amongst others. For instance, it requires
state parties to “ensure that their patent law does not hinder access to medicines,
vaccines, diagnostics, therapeutics and other healthcare essential tools consistent
with intellectual property treaties to which they are party.”®® Again these require-
ments are in accordance with the public policy commitments of African states as
articulated in national IP policies, some REC policies, the TFTA IP Agenda and the
African position on patents and public health most recently demonstrated in the
context of the AU’s position regarding the COVID-19 pandemic and IP. In align-
ment with this, Article 21(1) sets out that “States Parties may take any action which
[they] consider necessary for the protection of its essential public health interests
during any emergency; including epidemics [and] pandemics.” Then Article 21(2)
enjoins state parties to ensure policy coherence in relation to “IPRs, innovation,
trade, industry and health to promote local production of pharmaceutical prod-

75 Article 41.

76 Article 42(3).

77 Article 42(2).

78 Article 11(4).

79 Article 11(5).

80 Article 11(6).

81 WIPO Standing Committee on Copyright and Related Rights Forty-Second Session Geneva, 9-13
May 2022 Proposal by the African Group for a Draft Work Program on Exceptions and Limitations
SCCR/42/4 REV.

82 Article 11(3)(d).

83 Article 12(3)(a).
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ucts, and vaccines, diagnostics, therapeutics and other healthcare essential tools.”
Finally, Article 21(3) requires that state parties “ensure regional co-operation to
provide for greater economies of scale and to develop regional value chains critical
for the competitiveness and sustainability of pharmaceutical and vaccines sector
development in Africa.”

Another notable area of regulation is Article 17(1) on emerging technologies,
which is a light touch as it does not require anything of states but merely provides
that they may adopt measures to (1) protect these technologies “through existing
categories of intellectual property rights or sui generis systems to facilitate trade
under the AfCFTA,” and (2) “promote access and use of new and emerging tech-
nologies” and “support and encourage use of emerging technologies to facilitate
industrialisation and the development of value chains” and “promote environmen-
tally friendly use.” As indicated, an annex is not required for this aspect. Global
debates are ongoing on the appropriate IP protection of fourth industrial revolution
technologies, such as through the WIPO conversations on IP and AL and on the
continent there is a growing body of work on the topic.®

Similarly the detailed engagement with TK, TCEs and genetic resources which
will be supported by a mandatory annex is very important because the African
continent is extremely well endowed with these resources and global norm-setting
for the protection of TK and TCEs has been an inordinately long process. Further,
the approach on the continent has so far been uneven at both national and regional
levels, so it is fitting that the protocol leads on this. As indicated previously, a de-
tailed overview of the whole of Part II cannot be given and what appears here is
only illustrative and non-exhaustive.

7.6.5 Parts IV-VII: Co-operation on Enforcement, Institutional
Arrangements and Final Provisions

The IP Protocol provides in Part IV a general obligation for state parties to co-
operate to meet the objectives of the protocol in Article 22, then sets out a list of
areas of co-operation Article 23, which are primarily normative in their nature and
are for the beneficial use of IP, including through the use of public interest mecha-
nisms such as TRIPS flexibilities. Article 24 specifically addresses co-operation in
relation to administration of IPRs and includes aspects such as “automation and
streamlining of intra-agency communications,” sharing of experience and joint ca-
pacity building of IP Offices.

Enforcement is the subject of Part V and addresses the following: General Pro-
visions (Article 25), Responsibilities of States Parties (Article 26), Injunction (Ar-
ticle 27), Transit Trade (Article 28) and Border Measures (Article 29). These are all
critically important aspects within the context of a regional market.

84 Al and IP Policy: The WIPO Conversation. www.wipo.int/about-ip/en/frontier technologies/ai_
and_ip_policy.html
85 For example Ncube and Rutenberg (2020).
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Part VI, on institutional arrangements, covers the Committee on IPRs (Arti-
cle 30), the AfCFTA IP Office (Article 31), Transition and Roadmap (Article 32),
Transparency and Notification (Article 33) and Technical Assistance and Capacity
Building (Article 34). The committee is the structure through which the protocol
was negotiated and its future functions will be as assigned by the COM to “facilitate
the implementation” of the protocol and to “further its objectives.”®® The AfCFTA
IP office will comprise “the AfCFTA Secretariat, Africa Centre for Disease Control
and Prevention (Africa CDC) and the African Medicinal Agency (AMA).”®” An
annex will be developed by the COM on “the governance and administrative struc-
tures, [and] functions of the office” and all other related institutional arrangements.
The office’s operationalisation timeline (road map) will be adopted by the COM
and in the interim operationalisation period the office will be supported by the
AfCFTA Secretariat.®® Similarly the Secretariat will play a supporting role to state
parties by serving as a point for notifications of relevant normative instruments as
required by Article 33 and also by providing technical assistance to state parties
in collaboration with state parties, RECS, regional IP organisations and relevant
stakeholders. The provisions on the IP office do not include details at this point on
function and mandate so it is not yet possible to comment on operational issues and
mandate overlap, if any. Once these details are concluded in the relevant annex, it
will be possible to do so.

The final provisions in Part VII cover Entry Into Force (Article 35), Applica-
tion (Article 36), Conflict and Inconsistency with other Agreements (Article 37),
Dispute Settlement (Article 38), Review (Article 39), Amendment (Article 40),
Negotiation of Annexes (Article 41) and Annexes (Article 42). The protocol will
enter into force in accordance with the formula in Articles 23(2) and 23(4) of the
AfCFTA Agreement, meaning that it will enter into force “thirty (30) days after the
deposit of the twenty-second (22nd) instrument of ratification” and for any state
acceding, the protocol “shall enter into force on the date of the deposit of its instru-
ment of accession.”

7.7 Evaluation and Conclusion

The institutional arrangements are not yet known in their full detail so it is not pos-
sible to provide full commentary. The regional IP organisations have been referred
to in both the preamble and the capacity building provisions but it is not yet clear
whether there would be mandate overlap between them and the AfCFTA IP Office.
Regarding the scope of the substantive provisions of the IP Protocol found in Part
11, it is important to keep in mind that IP is already extensively regulated at multiple
levels, (national, sub-regional by the regional economic communities, and by the re-
gional IP organisations) and to some extent continentally by some AU instruments.

86 Article 30(1).
87 Article 31(1).
88 Article 32.
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Therefore, the IP Protocol would not seek to regulate every aspect of IP to the extent
of replicating what already exists; the more prudent approach would be to look for
gaps and policy space opportunities to take advantage of, so its provisions are not
just a replication of the TRIPS. Further, the protocol on IP needed to be a manage-
able document, so it is a framework agreement, setting out the core approach and
leaving to be fleshed out in annexes further details that are yet to be negotiated.

The protocol centres African priorities as shown by its inclusion of provisions
on plant varieties, geographical indications, TK, TCEs and genetic resources. It is
also forward-looking in its engagement with emerging technologies, a currently
topical matter globally, with debates still on-going on how best to regulate fourth
industrial revolution technologies. These debates are already entrenched on the
continent and it is appropriate that the protocol seeks to contribute.

The IP Protocol’s provisions are what one would expect to see in the surfac-
ing of an African approach to IPRs, and as has been shown in the few examples
given here, this seems to have been achieved by the consolidation of oft-stated
African positions. This entails harmonisation of standards that will enable trade in
the AfCFTA to meet African priorities, so, for example, if the pharmaceuticals and
vaccines manufacturing sector are prioritised regional value chains, the provisions
of Article 7 (regional exhaustion) and Articles 15 and 21 on patents and addressing
public health emergencies make sense.

The IP Protocol is an instrument born from the negotiations of more than 50
states from different legal traditions and contexts, which share common develop-
mental aspirations and are guided by some shared instruments like Agenda 2063.
The final wording of this legal text is thus a complex document, based on a com-
promise reached as the outcome of negotiations. Therefore, it may look nothing
like what a technician or an academic or researcher might draft within the confines
of their ivory towers. What then becomes the prime useful engagement point is
how it may best be implemented to achieve its noble objectives to harness IP for the
benefit of Africa. It remains to be seen how soon it will come into force and how its
implementation will be undertaken.
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8 Harmony or Discord? Lessons
for the Future African
Continental IP System

8.1 The Status Quo

The discussion in previous chapters has shown that African states have embarked
on a drive to harmonise their IP regimes within the framework of sub-regional IP
organisations, at REC and at AU level. On a continental level, the AU’s progress
towards the operationalisation of PAIPO seems to have stalled due to a lack of
the requisite ratification numbers and it has been overtaken by the AfCFTA’s IP
Protocol-related plans. Similarly, at REC level, the COMESA-EAC-SADC TFTA
has stalled, with the required number of ratifications still unachieved. Its intended
second phase IP negotiations have been trumped by the negotiation of the IP Pro-
tocol. Therefore, it would be prudent for African states to focus their collective
energy and attention on the AfCFTA IP Protocol, which so far has proven to have
more momentum than the earlier attempts at I[P harmonisation.

8.2 Pursuing the Public Interest

The focal point of analysis of these REC and AU level developments has been
whether they serve individual states’ public interest. For purposes of the discussion,
the public interest has been characterised as a complex, but useful, concept that
seeks to identify a state’s socio-economic and human rights or constitutional priori-
ties and then to use them as a guide for policy, legislative and state action decisions.
Whilst African states have a lot of commonalities, they are also incredibly diverse,
which mitigates against any attempt to coin “one size fits all” solutions or systems.
The adoption of the WIPO DA at global level was motivated by the need to appro-
priately nuance IP systems in order to meet the needs of such diversity in Africa, and
elsewhere, in both the global north and south. As noted previously, African states,
together with other developing countries, were instrumental in the adoption of the
WIPO DA. The adoption of the Dakar Declaration of IP on the African continent
was a significant endorsement of the same position. Therefore, a litmus test of Afri-
can states’ commitment and drive is the assessment of whether their harmonisation
efforts carry forward that vision to attain fine-tuned IP systems.

To conduct a meaningful assessment or to make cogent arguments, conceptuali-
sations of the public interest have to be nuanced by national contexts and IP right.
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Therefore, chapter one focused on TRIPS flexibilities, patents and access to medi-
cines. Chapter two illustrated how national IP policies seek to achieve nuanced
IP approaches and chapter three found that significant progress has been made
by EAC, ECOWAS and SADC towards giving policy direction to their member
states on how to domesticate TRIPS health-related patent flexibilities. However,
in many instances African states’ existing patent legislation does not adequately
serve the public interest by incorporating flexibilities that would enable more effec-
tive access to pharmaceuticals. Rectifying this will require legislative amendments,
which have taken an unduly long time in most states.

Another important step towards legislative reform is policy realignment. If the
policy framework is crafted appropriately, the legislative endeavour is consider-
ably aided by clear policy goals, strategies and timelines. The policy then serves
as a blueprint for law-makers. IP is inherently cross-cutting and many state and
non-state actors are involved in its development and implementation. IP policies
therefore also ensure coherence across different sectors and in relevant govern-
ment departments. Hence chapter two’s focus on IP policies in Africa. This chapter
maps IP policy design initiatives across the continent and comments briefly on
existing policies. It finds that there has been a flurry of IP policy-related activity,
with 14 states having already adopted IP policies. Eight have IPDPs and two of
these also have IP policies, with at least 11 others currently formulating policies.
However, there is a dearth of information; in some cases adopted policies are not
publicly available, or there is limited or no information at all about the policy for-
mulation process in other instances, so this is an approximation based on available
information.

In most cases, policies have been formulated, or are being formulated, with
technical assistance from WIPO. Chapter two accordingly discusses the import of
technical assistance, making the point that it has a significant impact on the content
and quality of the resulting national IP policy. Therefore, it is important that the
technical assistance be infused with public interest considerations and that it equips
states to craft appropriate policies. Unsurprisingly, technical assistance is one of the
focal areas of the WIPO DA. The chapter outlines a WIPO DA IP policy project,
namely Project DA _10_05, which resulted in the creation and publication of an IP
policy formulation toolkit. This project was piloted in six countries, three of which
are in Africa. . As shown in chapter two, national IP policy formulation processes
instigated by this project are still ongoing in Tanzania and Algeria. The chapter also
considered the WIPO Framework for Developing National IP Strategies for Innova-
tion project which is located outside WIPO DA projects. The work of both projects
has since been mainstreamed into WIPO activities

In tandem with these WIPO interventions, RECs have also turned their attention
to including IP on their agenda. For instance, as mentioned earlier, EAC and ECO-
WAS have adopted TRIPS policies that seek to guide their member states in their
domestication of TRIPS flexibilities. COMESA has a general IP policy that is not
limited to TRIPS flexibilities. Indeed, it does not engage with them in a meaningful
way. On the other hand, SADC'’s recently adopted IP Framework and Guidelines
give detailed guidance on health-related flexibilities. Further, it extends its guidance
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to other important aspects, such as access to copyright-protected works for persons
with disabilities. It was hoped that the COMESA, EAC and SADC policies would
eventually cross-pollinate through the T-FTA and the AfCFTA. However, the first
eventuality seems highly unlikely and it is the second that has come to fruition.

Chapter three considered the IP-related legal instruments that have been
adopted by COMESA, EAC, ECOWAS and SADC. All of these RECs expressly
include IP as part of their integration agenda in their constitutive treaties or pro-
tocols. However, only the EAC has attempted to enact an IP-specific instrument,
namely the Anti-Counterfeit Bill of 2010, which ultimately did not eventuate. This
bill was prefaced with a draft policy on Anti-Counterfeiting, Anti-Piracy and other
Intellectual Property Rights Violations (2009). Both the policy and bill fell short
of public interest expectations primarily because they were TRIPS-plus. Elements
of the policy and bill that made it into Kenyan legislation were declared unconsti-
tutional by a High Court on account of their negative impact on the availability of
generics in the country which would compromise the constitutional rights to life,
dignity and health.

ARIPO and OAPI have to date focused on securing their member states’ techni-
cal TRIPS compliance, rather than pursuing the attainment of public interest goals
through domesticating flexibilities. Indeed, OAPI led its LDC members to the early
adoption of TRIPS standards during the subsistence of relevant transition periods.
As discussed in chapter one, this was a very unfortunate route to take. ARIPO has
not unified IP law in the same way that OAPI has, so its member states still have
national policy and legislative space within which to calibrate their IP systems.
However, even in ARIPO’s limited and largely administrative function, the first
edition of this book argued that it could do more to assist its member states to adjust
their IP laws in a way that allows them to pursue public interest goals. For instance,
it suggested that the Harare Protocol could be amended in order to provide for pre-
and post-grant patent opposition proceedings. As explained in chapter four, the
2022 amendments of this protocol introduced observation by third parties during
the application process which enables them to make representations regarding the
patentability of the invention.

Another sore point is that both ARIPO and OAPI have chosen to adopt the
UPOV 91 model of protection of plant varieties and eschewed the more context-
sensitive approach of the AU’s African Model Legislation for the Protection of
the Rights of Local Communities, Farmers and Breeders, and for the Regulation
of Access to Biological Resources of 2000. The latter approach would have been
more suitable for the continent. On the other hand, ARIPO has done well to take the
lead on providing for the sui generis protection of traditional knowledge through
its Swakopmund Protocol, which came into force on 11 May 2015.

8.3 Continental Instruments and Institutions

The creation of PAIPO raised concerns about draining the continent’s resources
to replicate already fulfilled functions or to create a structure for policy debate
when informal means seem to be serving the continent well. The need to articulate
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African positions on important IP policy matters is indisputable. What is ques-
tionable is the need to create a new organisation when the African Group is al-
ready effectively mobilising and winning significant victories on global platforms.
However, as the decision to create the organisation has been made by the AU, it
is important to engage with its future work. Further, as shown in chapter six, the
functions and structures of PAIPO have been set out to lead on policy together with
other aspects.

PAIPO’s future role was scrutinised regarding its promotion, or otherwise, of in-
dividual states’ ability to further their public interest goals. In this regard the initial
failure of the Draft PAIPO Statute to refer to TRIPS flexibilities, the WTO Doha
Declaration on the TRIPS Agreement and Public Health, and other important deci-
sions such as the Global Strategy and Plan of Action on Public Health, Innovation
and IP was of great concern. It signalled a lack of appreciation of the gains that had
been made on the global level to create policy space for states to fine-tune their IP
systems. The final statute refers to some, but not all, of these decisions and docu-
ments. It could very well be that in practice, PAIPO’s work will be infused with
public interest considerations due to its interaction with RECs and leading think-
ers amongst the African group, but that remains to be seen. In addition to policy
concerns, several organisational aspects pertaining to co-operation and overlapping
mandates between PAIPO, ARIPO and OAPI also need to be addressed.

Chapter seven’s discussion of the IP Protocol’s IP standards provisions argues
that they demonstrate the required nuancing of IPRs and appropriately centre devel-
opment imperatives, human rights considerations and the public interest generally.
For instance, they address TK and TCEs which are currently unevenly addressed;
public interest mechanisms like exceptions and limitations, in accordance with the
African Group’s 2022 proposal at the WIPO SCCR, for educational and research
purposes, online cross-border contexts, multi-country research collaborations and
cultural heritage preservation. The patent provisions in Article 15 appropriately
refer to flexibilities and centre the need to ensure “access to medicines, vaccines,
diagnostics, therapeutics and other healthcare essential tools.” They are supported
by Article 21 which is specifically on public health emergencies. Forward-looking,
light-touch provisions on emerging technologies are also welcome. The institu-
tional arrangements relating to the AfCFTA IP Office have not yet been determined.

Once operationalised, the continental IP institutions, PAIPO and the AfCFTA
IP Office will turn to providing policy direction and to leading IP harmonisation
efforts of AU member states. There are various models that could be employed,
which have been canvassed in chapter six. It is suggested that the most appropri-
ate approach would be to first seek IP co-operation following the ASEAN, APEC
or BRICS model. This model is decidedly light on normative content and focuses
on practical or administrative co-operation that seeks to boost IP office capacity
and efficiency. Currently the RECs, ARIPO and OAPI are working to achieve this
on the sub-regional level and the continental IP institutions’ role would be to ex-
tend the reach of these efforts to continental level. Once this level of co-operation
is achieved, perhaps normative or substantive harmonisation may be sought, fol-
lowing either the incremental EU or MERCUSOR approach. This would entail
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employing a variety of hard and soft law approaches as appropriate. The AU has
already engaged in IP harmonisation through soft law by its Model Law on the
Protection of the Rights of Local Communities, Farmers and Breeders, and for the
Regulation of Access to Biological Resources of 2000. The AfCFTA IP Protocol
has ventured into a hard-law approach by setting out binding IP standards in those
areas where there is some substantive consensus. This will be achieved through a
combination of its Part IT and the annexes to the protocol, as listed in chapter seven.

Much of the detail will be in the annexes and the approach will vary by IPR. For
example, as has been the experience of the EU, trademark law would be easier to
harmonise than patent law. Indeed, as shown in chapter five, there have been rec-
ommendations for the establishment of a continental trade mark system. Due to the
well articulated African Group position on copyright at WIPO SCCR and patents
and public health at WHO, WIPO and WTO, copyright and patent annexes should
be easy to negotiate and conclude. Similarly, GIs and plant varieties could be areas
where consensus is relatively easy to build, in view of the continent’s natural en-
dowments in these areas. Another strong area of convergence would be in relation
to the protection of TK and TCEs. ARIPO has chosen the sui generis approach
via its Swakopmund Protocol, but OAPI is yet to regulate this area. Whatever se-
quencing of the negotiation of annexes is adopted, all the annexes must be drafted,
negotiated and adopted to retain policy space to enable national calibration. Just
as there is no global “one size fits all,” there is no African “one size fits all.” A last
consideration to bear in mind is that although the IP Protocol has been adopted
by the Assembly of the Heads of State, its rate of ratification and entry into force
remains prospective.
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